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During the survey period, the Supreme Court of Georgia and the Court
of Appeals of Georgia decided twenty-eight cases that focussed on issues
in business associations. Of those, nine cases were merely restatements of
general principles of law. Of the remaining nineteen cases, eleven dealt
with corporate issues, three dealt with partnership issues, and five
touched on issues relating to the agency relationship.

I. COuPOATIONS

A. Professional Corporations

A case of special interest to lawyers and of general interest to all pro-
fessionals is First Bank & Trust Co. v. Zagoria,' in which the supreme
court reversed the court of appeals' decision of Zagoria v. DuBose Enter-
prises, Inc.2 Zagoria and Stoner were coshareholders of Zagoria & Stoner,
P.C., a professional corporation organized for the practice of law under
the Georgia Professional Corporation Act.' Zagoria was a real estate at-
torney who closed certain real estate transactions and, as a result, caused
checks to be issued and drawn upon the escrow account of the profes-
sional corporation. These checks were returned unpaid and the payees
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sued the professional corporation and Zagoria and Stoner individually to
recover on the checks. 4 The trial court granted Stoner's motion for sum-
mary judgment and denied the payees' motions for summary judgment
against Stoner individually.* The court of appeals affirmed,6 but the su-
preme court reversed and held Stoner individually liable for these
checks.7 In so doing, the supreme court held that it was permissible under
these facts to pierce the corporate veil and to hold a nonparticipating
lawyer individually liable for the professional misconduct of his
coshareholder.0

In the pertinent language of its opinion the supreme court stated:

The professional nature of the law practice and its obligations to the
public interest require that each lawyer be civilly responsible for his pro-
fessional acts. A lawyer's relationship to his client is a very special one.
So also is the relationship between a lawyer and the other members of
his or her firm a special one. When a client engages the services of a
lawyer the client has the right to expect the fidelity of other members of
the firm.'

The court held:

[Wihen a lawyer holds himself out as a member of a law firm the lawyer
will be liable not only for his own professional misdeeds but also for
those of the other members of his firm. We make no distinction between
partnerships and professional corporations in this respect. We cannot al-
low a corporate veil to hang from the cornices of professional corpora-
tions which engage in the law practice."

The supreme court is charged with the authority to regulate the prac-
tice of law, and the court noted that its holding was controlled by that
authority." The facts of the case may have compelled the supreme court
to reach its decision. Other language in the opinion suggests, however,
that the court, even if not charged with this duty to regulate, might ex-
tend the holding to all areas of professional responsibility. For example,
in dicta, the court stated:

[Tihe influence of the [professional corporation] statute upon the profes-

4. 163 Ga. App. at 880-81, 296 S.E.2d at 355.
5. Id. at 881, 296 S.E.2d at 355.
6. Id. at 888, 296 S.E.2d at 360.
7. 250 Ga. at 847, 302 S.E.2d at 676.
8. Id.
9. Id. at 846, 302 S.E.2d at 675. Although not finding such a contract permissable, the

court left open the question of whether a coshareholder could exculpate his liability by ex-
press contract with his coshareholder's client.

10. Id. at 847, 302 S.E.2d at 676.
11. Id. at 845, 302 S.E.2d at 675.
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sional corporation cannot extend to the regulation of the law practice so
as to impose a limitation of liability for acts of malpractice or obligations
incurred because of a breach of a duty to a client.
...It is inappropriate for the lawyer to be able to play hide-and-seek

in the shadows and folds of the corporate veil and thus escape the re-
sponsibilities of professionalism."'

One unanswered question, therefore, is to what extent will other lawyer-
shareholder acts of professional malfeasance or misfeasance impose liabil-
ity upon a coshareholder. For instance, to what extent would an act of
simple negligence, such as letting a statute of limitations expire, result in
responsibility to the coshareholder? There are many unanswered ques-
tions here, but the language of the supreme court would seem to be per-
vasive, and accordingly, one of the reasons for incorporating a law prac-
tice may have been eliminated by the holding in this case.

Finally, the question remains whether the rationale the supreme court
used in this case will be applied to cases concerning the professional re-
sponsibility of other types of professional corporations, such as medical
and accounting corporations. The question here is whether the supreme
court is trying to hold lawyers to a higher standard of responsibility for
their coshareholders' acts than other professionals who practice in corpo-
rate form.

B. Corporation by Estoppel

A corporation by estoppel is not actually a corporation but rather a
legal doctrine. The statutes of a state do not create a corporation by es-
toppel. A corporation by estoppel is a legal fiction created by the courts
and applied to an association or group of individuals who, by their con-
duct or admissions or agreements, [are] deemed to have so acted as a
corporation that they will not be permitted to deny the existence of the
corporation. "[T]he term 'corporation by estoppel' is applied where a
person who has contracted or otherwise dealt with a body purporting to
be a corporation, is, by reason of having dealt with it as such, estopped
from denying its corporate existence or the legality of its organization. '"

The Georgia Business Corporation Code,1
4 enacted in 1968, in addition to

abolishing the doctrine of de facto corporations, limited the doctrine of
corporation by estoppel, but only insofar as debts and liabilities arising
while assuming to act as a corporation before the issuance of the certifi-

12. Id. at 846, 302 S.E.2d at 675.
13. 6 ENCYCLOPEDIA OF GEoRGu LKw Corporations § 11, at 184 (rev. 1978) (citations

omitted).
14. O.C.G.A. tit. 14, ch. 2 (Michie 1982) (formerly GA. CoDe ANN. ch. 22-1 (Harrison

1977)).
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cate of the corporation. '

In Echols v. Vienna Sausage Manufacturing Co.,16 the court of ap-
peals, following the holding of Don Swann Sales Corp. v. Echols,1 placed
unnecessary limitations on the doctrine of corporation by estoppel. In
both cases, the court noted that the corporation by estoppel doctrine was
inapplicable because the corporation had not been incorporated properly
when it incurred the debt."' The Georgia Business Corporation Code,1'
which abolished the former de facto corporation doctrine, makes persons
who act as a corporation before the certificate of incorporation has been
issued jointly and severally liable for all debts and liabilities incurred or
arising as a result thereof." Accordingly, both cases could have been dis-
posed of under this statute without the necessity of attempting to limit
the doctrine of corporation by estoppel. Both cases limited the doctrine in
that the doctrine of corporation by estoppel cannot be applied to prein-
corporation purchases since there was no corporation in existence.

Thus, the Echols and Don Swann cases reached the correct result, but
there was no reason to ground the result upon the fact that the doctrine
of corporation by estoppel could not be applied since no corporation was
in existence. This result tends to confuse the applicability of the doctrine
of corporation by estoppel in situations in which no preincorporation debt
is involved.

C. Piercing the Corporate Veil

The case of Sheppard v. Tribble Heating & Air Conditioning, Inc.,'1
concerned the disregard of a corporate entity. The evidence established
that Sheppard, the sole shareholder of the corporation, bought land in his
own name, built a house thereon through the corporation, left title to the
property in his own name or sold it in his own name, and left suppliers
and creditors of the corporation unpaid. Further, the evidence showed
that Sheppard had intermingled his personal finances with those of the
corporation by depositing corporate funds in his personal account and
paying personal loans with corporate funds.33 The court held that this
evidence was sufficient to trigger the alter ego doctrine."

15. O.C.G.A. § 14-2-23 (Michie 1982), GA. CODE ANN. § 22-204 (Harrison 1977).
16. 162 Ga. App. 158, 290 S.E.2d 484 (1982).
17. 160 Ga. App. 539, 287 S.E.2d 577 (1981).
18 162 Ga. App. at 160, 290 S.E.2d at 487; 160 Ga. App. at 541, 287 S.E.2d at 580.
19. O.C.G.A. tit. 14, ch. 2 (Michie 1982) (formerly GA. CODE ANN. ch. 22-1 (Harrison

1977)).
20. O.C.G.A. § 14-2-23 (Michie 1982), GA. CODE ANN. § 22-204 (Harrison 1977).
21. 163 Ga. App. 732, 294 S.E.2d 672 (1982).
22. Id. at 732-33, 294 S.E.2d at 573.
23. Id. at 733, 294 S.E.2d at 573.
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A court may use the alter ego doctrine to disregard a corporate entity
"when the corporation has overextended its privileges in the use of the
corporate entity to defeat justice."' The Sheppard court cited the long-
standing law that

[tlo establish the alter ego doctrine, it must be shown that the stockhold-
ers' disregard of the corporate entity made it a mere instrumentality for
the transaction of their own affairs; that there is such unity of interest
and ownership that the separate personalities of the corporation and of
the owners no longer exist; and that to adhere to the doctrine of corpo-
rate entity would promote injustice or protect fraud."

The application of the alter ego doctrine resulted in Sheppard being held
personally liable for the corporation's debts.'6

In Williams Plaza, Inc. v. Sedgefield Sports Wear, 7 the issue was
whether an unsecured creditor of a wholly owned subsidiary corporation
could reach the assets of the parent corporation to satisfy the subsidiary's
debt." The evidence at trial indicated that appellants, Williams Plaza,
and its subsidiary were joint obligors on a bank note. Different individu-
als managed the corporations, and separate books were maintained on
each. In addition, there was no evidence that these entities commingled
funds or that they were maintained to defraud creditors." The jury in the
trial court found in favor of the creditor, and a judgment was entered
accordingly.'" The court of appeals, however, stated that it was

faced with two, sometimes conflicting, maxims: on the one hand, great
caution should be exercised when disregarding the corporate entity; on
the other hand, when litigated, the issue of "piercing the corporate veil"
is for the jury. However, it is clear that the issue should not be submitted
to the jury where there is no evidence that rises to the level sufficient to
allow the corporate entity to be disregarded."1

After a summary of the facts arising in this case, the court determined
that, as a matter of law, the evidence was insufficient to submit the mat-
ter to a jury and that the trial court erred in failing to direct a verdict in
appellant's favor." The court reached the conclusion that the creditor

24. 6 ENCYCLOPEDIA or GEORG A LAw Corporations § 12 at 187 (rev. 1978).
25. 163 Ga. App. at 733, 294 S.E.2d at 573 (quoting Farmers Warehouse v. Collins, 220

Ga. 141, 150, 137 S.E.2d 619, 625 (1964)).
26. 163 Ga. App. at 734, 294 S.E.2d at 575.
27. 164 Ga. App. 720, 297 S.E.2d 342 (1982).
28. Id. at 720, 297 S.E.2d at 343.
29. Id. at 721-23, 297 S.E.2d at 343-".
30. Id. at 720, 297 S.E.2d at 343.
31. Id. at 724, 297 S.E.2d at 345.
32. Id. at 722, 297 S.E.2d at 344.
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failed to show that the appellants improperly used the corporate entity to
promote fraud or other injustice, and, accordingly, the creditor could not
claim that equity demanded disregarding the corporate fiction merely be-
cause the subsidiary was unable to satisfy its debt.8

In Saxton v. Luke,34 suit was brought against two individuals and a
corporation seeking damages for breach of contract. The jury returned a
verdict against all defendants, and a motion by the two individual appel-
lants for directed verdict was denied.'5 Appellants contended that the
contract was solely between appellee and the corporation, and. that they,
individually, were not personally liable for the debt of the corporation."
The evidence was conflicting. Testimony revealed that the corporation
was a mere paper one whose existence the individual appellants largely
ignored. Other evidence showed that appellants had paid for paving
equipment, which was never transferred to the corporation. In addition,
the corporation had issued no stock, and appellants produced no evidence
of corporate meetings. Finally, checks made out to the corporation were
indorsed by one of the appellants, individually, without indicating his
corporate position on the check.37 The court held that the evidence did
not demand a verdict in favor of either individual appellant and
affirmed."

D. Individual Liability of Directors

In Kilsheimer v. State,'3 the state brought a tort action against Kil-
sheimer, as director of a corporation, attempting to hold him personally
liable for three corporate decisions: ceasing operations at the Athens,
Georgia plant site; transferring assets formerly owned by the corporation
to others; and failing to provide sufficient funds or direction so as to de-
contaminate the former plant site.41 Kilsheimer filed a motion to dismiss
for lack of personal jurisdiction, which was denied.41 On appeal, the su-
preme court reversed.42 The evidence showed that the corporation oper-
ated a plant in Athens, Georgia, that used certain radioactive material.
Kilsheimer, a New York attorney, was neither a shareholder nor an officer
of the corporation, but served only as a director in order to represent the

33. Id. at 723, 297 S.E.2d at 345.
34. 164 Ga. App. 170, 296 S.E.2d 751 (1982).
35. Id. at 170, 296 S.E.2d at 752.
36. Id. at 171, 296 S.E.2d at 752.
37. Id.
38. Id.
39. 250 Ga. 549, 299 S.E.2d 733 (1983).
40. Id. at 550, 299 S.E.2d at 734.
41. Id.
42. Id. at 551, 299 S.E.2d at 734.
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interests of his client who was a shareholder. Kilsheimer was not involved
in the day-to-day operations of the corporation; however, he was in-
formed at board meetings of steps being taken to decontaminate the Ath-
ens site. He voted, as a director, to cease operations and to transfer assets
formerly owned by the corporation to others.48 The supreme court held
that a suit against a corporation could not proceed against its members in
their personal capacities unless some persuasive reason was presented for
piercing the corporate veil." As to Kilsheimer, the court found that the
state had presented no persuasive reason."

E. Corporation Practicing Law

In Coscia v. Cunningham,46 Travelers Indemnity Company of America
(Travelers) issued an automobile liability policy with a standard provision
to provide legal counsel in the event of suit against the policyholder. The
policyholder was sued, and Travelers provided counsel for his defense.
This counsel was a full-time, salaried employee of Travelers who worked
exclusively on matters assigned to him by Travelers and who received no
income for professional legal work from any one other than Travelers.4

Plaintiff in the personal injury action filed a motion to disqualify counsel
for the policyholder on the basis that "[alt all times relative to this Mo-
tion, . . . Dickins [the counsel], was a full-time agent, servant and em-
ployee of an insurance company, having an indirect financial interest in
the outcome of this case and was not an independent practicing lawyer.""'
According to plaintiff, therefore, the insurance company and Dickins were
in violation of Official Code of Georgia Ann. section 15-19-51" and other
provisions of Georgia law prohibiting the practice of law by a corporation
other than a professional corporation." The trial court overruled the mo-
tion,"' and, on appeal, the supreme court affirmed" with two Justices dis-
senting." The court held that Travelers was not conducting a general law
practice, but rather was fulfilling contractual obligations that arose under
the policy as well as defending its own interest in eliminating or limiting

43. Id. at 550, 299 S.E.2d at 734.
44. Id. at 550-51, 299 S.E.2d at 734.
45. Id. at 551, 299 S.E.2d at 734.
46. 250 Ga. 521, 299 S.E.2d 880 (1983).
47. Id. at 521-22, 299 S.E.2d at 881.
48. Id. at 521, 299 S.E.2d at 881.
49. O.C.G.A. § 15-19-51 (Michie 1982), GA. CODE ANN. § 9-402 (Harrison 1973).
50. 250 Ga. at 521, 299 S.E.2d at 881.
51. Id.
52. Id. at 524, 299 S.E.2d at 883.
53. Id. at 525, 299 S.E.2d at 883 (Clark, J., dissenting).
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any recovery under the policy." Travelers' conduct, the court held, was
within the exception announced in Official Code of Georgia Ann. section
15-19-53,11 and its defense was within the purview of the insurance com-
pany's immediate affairs."

F. Nonprofit Corporations

In Morales v. Sevananda, Inc.,7 appellants were three members of a
seven-member board of directors for a nonprofit corporation." Under the
original articles of incorporation, the board elected each director, and the
director served for life, but could resign his position at any time, or could
be removed at any time, with or without cause, by a two-thirds vote of
the entire board."° A dispute arose between the three appellants and the
four appellees. The four appellees, constituting a majority of the board,
voted to amend the articles of incorporation to provide that the number
of directors and the duties and responsibilities of the board would be set
out in the by-laws. These new by-laws provided for the election of an
expanded nine-member board of directors to be elected by the entire cor-
poration membership to serve staggered three-year terms, thus abolishing
the directors' life tenure as provided for in the original articles of incorpo-
ration." The three appellants sued, seeking to have the amended articles
of incorporation and the by-laws promulgated thereunder declared void."
The trial court ruled that the preamendment board of directors had the
right to amend the articles of incorporation by majority vote. In addition,
they could proceed in accordance with the amended articles to require an
election for the board of directors, since the amended articles made no
provision for the retention of a director who had been serving a life term
prior to amendment of the articles."

Appellants contended that they, as original directors, had a vested right
to remain as directors for life or until removed by two-thirds vote of the
entire board, as provided by the original articles," and cited Georgia
Code Ann. section 22-906(b)," which provides in pertinent part: "No
amendment shall affect any existing cause of action in favor of or against

54. 250 Ga. at 524, 299 S.E.2d at 883.
55. Id.; O.C.G.A. § 15-19-53 (Michie 1982), GA. CoDe ANN. § 9-403 (Harrison 1973).
56. 250 Ga. at 523, 299 S.E.2d at 882.
57. 162 Ga. App. 854, 293 S.E.2d 387 (1982).
58. Id. at 854-55, 293 S.E.2d at 388.
59. Id. at 855, 293 S.E.2d at 388.
60. Id.
61. Id.
62. Id.
63. Id.
64. O.C.G.A. § 14-2-195(b) (Michie 1982), GA. CoDE ANN. § 22-906(b) (Harrison 1977).
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such corporation, or any pending suit to which such corporation shall be a
party, or the existing rights of persons other than shareholders." 65 The
court of appeals affirmed, holding that when the original articles of incor-
poration were filed, there was no provision that the corporation surren-
dered its right to amend the articles at any time." Thus, the statutory
right to amend would be meaningless if the corporation were unalterably
bound by the provisions of its original articles. Appellants, therefore, had
no vested right to remain as directors. 67

G. Restraint of Trade and Appropriation of Business Opportunities

The case of Singer v. Habif, Arogeti & Wynne, P.C." is significant be-
cause it deals with two issues that commonly arise when a professional
severs a relationship with an ongoing firm. Singer executed an employ-
ment agreement with Habif, Arogeti & Wynne, P.C. (HAW), an account-
ing firm. The agreement provided that Singer would not represent or ac-
cept employment or remuneration of any kind (for a period of twenty-
four months from the date of termination of employment) from, by, for,
or in behalf of any clients" of HAW within the Atlanta Metropolitan
Area (defined as an eight-county area) or any other county (in or out of
the state) in which clients of HAW were located.70

The first issue concerned restrictive covenants and employment agree-
ments. Singer resigned and informed his clients and friends that he had
terminated his employment and was opening his own office. Subse-
quently, a number of clients of HAW switched and engaged Singer as
their accountant. HAW then filed a complaint seeking both a preliminary
and a permanent injunction. The trial court granted the preliminary in-
junction, and Singer appealed.71 The court of appeals reversed. 72 The
court noted that "[r]estrictive covenants in employment contracts, being
in partial restraint of trade, are enforceable only if strictly limited in time
and territorial effect and are otherwise reasonable considering the busi-
ness interest of the employer sought to be protected and the effect on the

65. Id.
66. 162 Ga. App. at 857, 293 S.E.2d at 389.
67. Id. at 856, 293 S.E.2d at 389.
68. 250 Ga. 376, 297 S.E.2d 473 (1982).
69. "Client" was defined in the employment agreement as "any person, firm, or corpora-

tion for which any accountant in the firm or Corporation performs work or renders services
in any accounting, tax, and or business matter for a period of twenty-four [241 months next
preceding the date of termination of this agreement." 250 Ga. at 376 n.1, 297 S.E.2d at 474
n.1.

70. Id. at 376, 297 S.E.2d at 474.
71. Id. at 376, 297 S.E.2d at 475.
72. Id. at 379, 297 S.E.2d at 476.
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employee." The court found the covenant to be unreasonable because it
overprotected the legitimate interests of HAW and unreasonably affected
Singer by prohibiting him from accepting or soliciting work from any cli-
ents of HAW.7'4 The court found that the restrictive covenant prohibited
Singer from accepting employment from clients of HAW who came to
him, without any prior solicitation, requesting that he be their account-
ant The covenant prohibited more than active solicitation and denied the
public the right to choose.75

Second, the court refused to uphold the injunction on the grounds that
Singer had appropriated a business opportunity of HAW.7" The court de-
termined that servicing clients of HAW did not constitute an HAW busi-
ness opportunity.77 The rationale was that there were no contractual rela-
tionships between HAW and its clients. HAW did have engagement
letters with its clients, but those clients were still free to leave at any time
and seek professional service elsewhere. The court found that this ar-
rangement merely constituted an ongoing relationship with no finite
aspect.'

H. Standing to Bring Derivative Actions

In Ragsdale v. New England Land & Development Corp.,"9 a trustee in
bankruptcy of a shareholder asserted his status as representative of the
estate of the bankrupt shareholder and instituted a derivative action
against the corporation, grounded upon waste and misappropriation of
corporate assets." The court refused to permit the trustee in bankruptcy
to proceed, holding that to allow a trustee in bankruptcy of a shareholder
to maintain a shareholder's derivative action would be tantamount to al-
lowing a creditor of a shareholder to maintain the action.' The court fur-
ther held that, although a trustee in bankruptcy stands in the shoes of
the bankrupt, he acts for the benefit and protection of the creditors."
The court also held that the purpose of a statutory derivative action by a
shareholder is to allow a means by which the rights of a corporation may

73. Id. at 377, 297 S.F.2d at 475 (quoting Marcoin v. Waldron, 244 Ga. 169, 171, 259
S.E.2d 433, 434 (1979)).

74. 250 Ga. at 377, 297 S.E.2d at 475.
75. Id.
76. Id. at 378, 297 S.E.2d at 476.
77. Id.
78. Id. at 378-79, 297 S.E.2d at 476.
79. 250 Ga. 233, 297 S.E.2d 31 (1982).
80. Id. at 233-34, 297 S.E.2d at 32.
81. Id. at 234, 297 S.F.2d at 32-33.
82. Id. at 234, 297 S.E.2d at 33.
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be protected. 8 The court reasoned that if creditors of shareholders were
allowed to maintain derivative actions, there would be a substantial risk
that this purpose would be thwarted, and the corporation would be af-
fected detrimentally."

II. PARTNERSHIPS

In Bryan v. Maddox," plaintiff Bryan and defendants entered into an
oral partnership agreement. On July 3, 1979, Bryan filed suit against his
former partners seeking the appointment of a receiver, compensation for
services rendered, dissolution of the partnership, and an accounting. The
defense was that of no partnership. The jury decided that there was an
oral partnership, and the court entered a decree dissolving the partner-
ship as of October 3, 1979." Bryan filed a motion for reconsideration. He
contended that since his partners had continued operating the business
after receiving notice of dissolution, they were accountable to him for his
share of the profits from October 3, 1979, until the date of the final
accounting.87

The supreme court held that when partners fail to wind up their part-
nership and distribute the principal sum due, the dissolving partner is
entitled to an election so that he may be compensated for the wrongful
use of his money: 8

If a... partner continues the business beyond the time allowed by law,
the final account with the [partner] ... should be stated as of the day
when the settlement should have been made, the [partner] being enti-
tled, to the [principal) sum then due, with interest, or at his option he
may take such principal sum with his proportion of the profits."

Defendant partners, having failed to wind up the business after notice of
dissolution, were subject to plaintiff's right to choose either interest on
his share of the assets or his share of the profits earned while defendants
wrongfully withheld plaintiff's assets."

In First Bank & Trust Co. v. Cannon,1 a limited partner received a
return of his capital contribution from the partnership plus a distribution

83. Id.
84. Id.
85. 249 Ga. 762, 295 S.E.2d 60 (1982).
86. d. at 762-63, 295 S.E.2d at 61.
87. Id.
88. Id. at 764, 295 S.E.2d at 62.
89. Id. (quoting Huggins v. Huggins, 117 Ga. 151, headnote 7 at 152, 43 S.E. 759, head-

note 7 at 759 (1903)).
90. Id. at 765, 295 S.E.2d at 63.
91. 164 Ga. App. 449, 297 S.E.2d 349 (1982).
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of certain profits of the partnership."2 Prior to the distribution, the part-
nership entered into a contract with plaintiff's assignor, but no breach of
the contract occurred until after the distribution to the limited partner.
Plaintiff sued the partnership and obtained a judgment.3 Thereafter, a
garnishment was served on the limited partner, who filed an answer deny-
ing any indebtedness or possession of property, and a traverse thereto
was filed. The trial court dismissed the traverse and entered judgment for
the limited partner." The court of appeals affirmed, holding that a lim-
ited partner is liable to the partnership to the extent of a capital contri-
bution returned to him if the creditor extended credit or if the claim
arose before such return. In this case, there was no extension of credit,
and the claim for damages did not arise until after the return of the capi-
tal contribution to the limited partnership. Accordingly, the court held
that the limited partner was not liable to plaintiff in garnishment."

In Westminster Properties, Inc. v. Atlanta Associates," one of the gen-
eral partners, Westminster, was also a secured creditor of the partnership.
The partnership filed a bankruptcy petition but Westminster refused to
include his consent. The bankruptcy court dismissed the petition relying
on a bankruptcy rule" that requires the consent of all general partners."
Westminster then attempted to foreclose on the partnership property.
The other partners brought an action to enjoin the foreclosure and as-
serted that Westminster's duties as a partner should prevail over his
rights as a secured creditor when the two are in conflict. The partnership
agreement referred to the security deed held by Westminster and speci-
fied that certain capital contributions were to be used to retire this obli-
gation.100 The court held that the security deed became a part of the
partnership agreement and established the rights of the partners; foreclo-
sure upon the security deed in the event of default is one of those
rights.101 The court also held "that a partnership which gives security to a
partner for a loan cannot enforce the partnership duties owed it by the
secured [creditor when such] duties impair the rights of the secured part-
ner." 10 The court reasoned that to rule otherwise could hinder a partner-

92. Id. at 450, 297 S.E.2d at 350-51.
93. Id. at 449-50, 297 S.E.2d at 350.
94. Id. at 450-51, 297 S.E.2d at 350-51.
95. Id. at 450, 297 S.E.2d at 350.
96. Id. at 451, 297 S.E.2d at 351.
97. 250 Ga. 841, 301 S.E.2d 636 (1983).
98. FED. R. BANKL Psoc. 12-8.
99. Id. Rule 12-8 provides: "A petition may be filed pursuant to Rule 12-6 or 12-7 by

all the general partners on behalf of the partnership."
100. 250 Ga. at 842, 301 S.E.2d at 638.
101. Id.
102. Id. at 843, 301 S.E.2d at 638.
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ship's ability to obtain secured financing from its partners.'"3
Furthermore, the court found that Westminster's failure to give con-

sent in the bankruptcy petition did not constitute a breach of any fiduci-
ary duties. In refusing to consent, Westminster merely was exercising his
right to protect.his security interest.'"

III. AGENcY

In Pope v. Kern Manufacturing Corp.,105 Kem sought an injunction
against Pope, its former salesman, to prohibit him from selling competing
products. Kern contended that Pope had signed an employment contract
containing a covenant against competition; this contract, however, was
not proven.'" Kern "relie[d upon] the fiduciary principles of agency law -
the 'employment relationship' - as its legal grounds for defending the pro-
priety of issuing a temporary injunction."1 7 The supreme court held that,
in the absence of evidence of a restrictive covenant and an employment
contract, the trial court erred in enjoining Pope from soliciting business
from customers to whom he had sold similar products while employed by
Kem." The court also held that "[t]he principles of agency law... will
not sustain the grant of an injunction prohibiting competition after the
agency relationship is terminated."'"

In Shivers v. Barton & Ludwig, Inc.,110 limited partners sued a real
estate broker contending that it had failed and refused to account for
funds earned or received by the partnership. The broker moved for sum-
mary judgment on the ground that it was not a party to the partnership
agreement sued upon, and the trial court granted the motion.' The part-
nership agreement disclosed that the broker was not a signatory thereto,
but appellants argued that there was evidence from which they might as-
sume that the general partner, Sexton, was acting as the broker's agent.
In the alternative, appellants argued that the broker ratified Sexton's ac-
tions and thereby adopted his conduct as its own. Sexton had written a
letter on Barton & Ludwig stationery, and there were certain other affida-
vits and evidence concerning the agency."1 The court found that the re-
cord demonstrated that any manifestations of implied agency or apparent

103. Id.
104. Id. at 843, 301 S.E.2d at 639.
105. 249 Ga. 868, 295 S.E.2d 290 (1982).
106. d. at 868, 295 S.E.2d at 291.
107. Id. at 869, 295 S.E.24 at 291.
108. Id. at 869, 295 S.E.2d at 292.
109. Id.
110. 164 Ga. App. 490, 296 S.E.2d 749 (1982).
111. Id. at 490-91, 296 S.E.2d at 750.
112. Id. at 491, 296 S.E.2d at 750.
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authority arose only through the words or acts of Sexton, the alleged
agent, and that there were no acts or words of the principal involved."1
Accordingly, the court held that when the only evidence that a person is
an agent of another party is the mere assumption that the agency exists,
or an inference drawn from the actions of the alleged agent that he was
the agent of another party, this evidence has no probative value and is
insufficient to authorize a finding of agency."' Further, the court found
that there was no evidence of any ratification of the alleged agency
agreement.

1 '

In Fisher Scientific Co. v. McCorkle,11 McCorkle ordered goods from
Fisher for an individual, Hill, on the account of McCorkle's employer.
Fisher sued McCorkle to recover the amount due for these goods. In the
trial court the jury found in favor of McCorkle."17 The court of appeals
reversed, finding that McCorkle-was an agent for an undisclosed princi-
pal.'"s The court, citing Georgia Code Ann. section 4-305,1" held that
Fisher had the option of either proceeding against McCorkle, the agent,
or against Hill, the undisclosed principal.'"

In McGuire v. Ford Motor Credit Co., 1"' Ford contracted with a 'repos-
session agency' to repossess a vehicle. The repossession agency a~eed to
observe all of Ford's policies furnished to it."' The debtor contended that
the repossession agency committed a tort and filed a counterclaim to the
suit brought by Ford to recover a deficiency balance."'3 Ford moved for
summary judgment on the basis that an employer is generally not respon-
sible for torts committed by his employee when the latter exercises an
independent business and is not subject to the immediate direction' and
control of the employer. ' s" The court held that the test used to distin-
guish between an employee relationship and that of independent contrac-
tor is "whether the contract gives, or the employer assumes, the right to
control the time, manner and method of executing the work as distin-

113. Id.
114. Id.
115. Id. at 492, 296 S.E.2d at 751.
116. 163 Ga. App. 613, 295 S.E.2d 366 (1982).
117. Id. at 613, 295 S.E.2d at 366. •
118. Id. at 613-14, 295 S.E.2d at 366-67.
119. O.C.G.A. § 10-6-54 (Michie 1982), G. Cons ANN. § 4-305 (Harrison 1981). This

section states: "If an agent shall fail to disclose his principal, when discovered, the person
dealing with the agent may go directly upon the principal under the contract, unless the
principal shall have previously accounted and settled with the agent."

120. 163 Ga. App. at 614, 295 S.E.2d at 367.
121. 167 Ga. App. 319, 290 S.E.2d 487 (1982).
122. Id. at 312-13, 290 S.E.2d at 488-89.
123. Id. at 312, 290 S.E.2d at 488.
124. Id.
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guished from the right merely to require certain definite results in con-
formity to the contract. 1

126 The court also held that when a contract spe-
cifically designates an employee as an independent contractor, it is to be
regarded as particularly suspect when the activity is one that would ordi-
narily be regarded as part of the employer's regular business operations,
is one that the employer regularly employs people to carry out, and is one
that generally is carried out by subordinates."2 Thus, the court held that
an issue of fact remained concerning whether the repossession agent was
acting as a servant or as an independent contractor and reversed the
grant of summary judgment against the counterclaimant.117

In Jester v. Hill, 1" Jester, the insured, alleged that he purchased auto-
mobile insurance through Hill, the insurance agent, and that Hill told
him that he was "immediately covered"1' 9 and gave him a certificate of
insurance on behalf of the insurer certifying immediate coverage. The in-
surer and its general agent had made available to many individual insur-
ance agents in Georgia, including Hill, fliers for the sale of automobile
insurance and application forms. The name of the general agent was on
each of these documents, and the name of the insurer was on the applica-
tion forms. '43 Later, the insurer and its general agent entered into a bro-
kerage agreement with Hill. Between the time Hill received the fliers and
application forms and the time he entered into the brokerage agreement,
Jester was involved in an automobile collision. The insurer denied cover-
age, and Jester then sued all of the parties involved. 11 The issue was
whether Hill, as agent, had authority to bind the insurer for coverage,
which in turn depended upon whether Hill was an agent of the insurer by
apparent authority. 8 The court found that the general agent's act of
leaving with Hill the flyer and application forms, with the name of the
general agent and insurer imprinted thereon, created a factual question
regarding apparent authority.'" It also created a factual question about
whether the general agent and insurer were estopped from raising lack of
agency as a defense.'" The court of appeals reversed the trial court's
grant of summary judgment.185

125. Id. at 313, 290 S.E.2d at 489 (quoting Hotel Storage, Inc. v. Fesler, 120 Ga. App.
672, 674, 172 S.E.2d 174, 176 (1969)).

126. 167 Ga. App. at 313-14, 290 S.E.2d at 489.
127. Id. at 314, 290 S.E.2d at 489.
128. 161 Ga. App. 778, 288 S.E.2d 870 (1982).
129. Id. at 779, 288 S.E.2d at 871.
130. Id.
131. Id. at 779-80, 288 S.E.2d at 871.
132. Id. at 782, 288 S.E.2d at 873.
133. Id. at 781-83, 288 S.E.2d at 872-74.
134. Id.
135. Id. at 783, 286 S.E.2d at 874.
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