NOTE

Statutory Aggravating Circumstances and
the Death Penalty: What Lies Beyond the
Threshold After Zant v. Stephens?

I. INTRODUCTION

In Zant v. Stephens,' the United States Supreme Court expanded the
statutory procedures that satisfy the Gregg v. Georgia2 death penalty requirements.3 The Supreme Court held that, under the Georgia capital
punishment statute,4 the unconstitutionality of one of a plurality of statutory aggravating circumstances did not require the Court to vacate the
death sentence. 6 The Court found the death penalty permissible in Stephens because two statutory aggravating circumstances remained that adequately differentiated Stephens from previous Georgia murder casese in
1. 103 S. Ct. 2733 (1983).
2. 428 U.S. 153 (1976).
3. 103 S. Ct. at 2733.
4. O.C.G.A. § 17-10-30 (Michie 1982), GA. CODE ANN. § 27-2534.1 (Harrison 1983) (That
portion of subsection (b)(1), which allowed for the death penalty when "murder [is] committed by a person who has a substantial history of serious assaultive convictions," is unconstitutional and, thereby, unenforceable. Arnold v. State, 236 Ga. 534, 224 S.E.2d 386 (1976).
This portion of subsection (b)(1) was not carried forward into the Code of 1981.).
5. 103 S. Ct. at 2744.
6. The Georgia Code requires the Georgia Supreme Court to perform a sentence comparison between similar cases in which the death penalty was imposed and similar cases in
which the death penalty was not imposed. O.C.G.A. § 17-10-35(e) (Michie 1982), GA. CODE
ANN. § 27-2537(e) (Harrison 1983). As an appendix to its opinion in Stephens v. State, the
Georgia Supreme Court listed in the following order these cases that it used for comparison: Henderson v. State, 227 Ga. 68, 179 S.E.2d 76 (1970); Pass v. State, 227 Ga. 730, 182
S.E.2d 779 (1971); Watson v. State, 229 Ga. 787, 194 S.E.2d 407 (1972); Callahan v. State,
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which imposition of the death penalty would have been unconstitutional.'
The Court concluded that as long as the jury found that at least one statutory aggravating circumstance existed and that the evidence supported
that statutory aggravating circumstance, the death sentence was constitutional 6
This Article first traces the development of the procedural conflict in
the eighth amendment' death penalty area. Next, the Article examines
the procedural history of Stephens from the automatic appeal to the
Georgia Supreme Court to the United States Supreme Court." An analysis of the cases and the effects on death penalty procedure follows.
II.

HISTORY OF THE

DEATH PENALTY

Although the earliest cases arising under the eighth amendment dealt
with methods of execution, 1 in McGautha v. California,2 the Court focussed on the method of imposing the death penalty and whether this
229 Ga. 737, 194 S.E.2d 431 (1972); Sirmans v. State, 229 Ga. 743, 194 S.E.2d 476 (1972);
Scott v. State, 230 Ga. 413, 197 S.E.2d 338 (1973); Whitlock v. State, 230 Ga. 700, 198
S.E.2d 865 (1973); Kramer v. State, 230 Ga. 855, 199 S.E.2d 805 (1973); Bennett v. State,
231 Ga. 458, 202 S.E.2d 99 (1973); Howard v. State, 231 Ga. 186, 200 S.E.2d 755 (1973);
Hunter v. State, 231 Ga. 494, 202 S.E.2d 441 (1973); Morgan v. State, 231 Ga. 280, 201
S.E.2d 468 (1973); House v. State, 232 Ga. 140, 205 S.E.2d 217 (1974); Gregg v. State, 233
Ga. 117, 210 S.E.2d 659 (1974); Floyd v. State, 233 Ga. 280, 210 S.E.2d 810 (1974); Chenault
v. State, 234 Ga. 216, 215 S.E.2d 223 (1975); Smith v. State, 236 Ga. 12, 222 S.E.2d 308
(1976); Mason v. State, 236 Ga. 46, 222 S.E.2d 339 (1976). Stephens v. State, 237 Ga. 259,
263, 227 S.E.2d 261, 264 (1976), petition for habeas corpus denied, Stephens v. Zant, 79-30MAC (M.D. Ga. May 11, 1979), rev'd, 631 F.2d 397 (5th Cir. 1980), modified, 648 F.2d 446
(5th Cir. 1981), certified to state supreme court, 456 U.S. 410, certified question answered,
250 Ga. 97, 297 S.E.2d 1 (1982), rev'd, 103 S. Ct. 2733 (1983). The United States Supreme
Court listed the following two cases that it considered to be similar: Ross v. State, 233 Ga.
361, 211 S.E.2d 356 (1974); Tucker v. State, 245 Ga. 68, 263 S.E.2d 109 (1980). 103 S. Ct. at
2744 n.19.
7. 103 S. Ct. at 2744.
8. Id. at 2749.
9. U.S. CONsT. amend. VIII.
10. 237 Ga. 259, 227 S.E.2d 261 (1976), petition for habeas corpus denied, Stephens v.
Zant, 79-30-MAC (M.D. Ga. May 11, 1979), rev'd, 631 F.2d 397 (5th Cir. 1980), modified,
648 F.2d 446 (5th Cir. 1981), certified to state supreme court, 456 U.S. 410, certified question answered, 250 Ga. 97, 297 S.E.2d 1 (1982), rev'd, 103 S. Ct. 2733 (1983).
11. See Louisiana ex rel. Francis v. Resweber, 329 U.S. 459 (1947); In re Kemmler, 136
U.S. 436 (1890); Wilkerson v. Utah, 99 U.S. 130 (1879). The English Bill of Rights of 1689
first contained a prohibition against "cruel and unusual punishment." Gregg v. Georgia, 428
U.S. 153, 169 (1976). See Granucci, "Nor Cruel and Unusual Punishments Inflicted:" The
Original Meaning, 57 CALw. L. Rav. 839, 852-53 (1969). Drafters of the American Bill of
Rights incorporated this phrase into the eighth amendment. U.S. Cont. amend. VUL
12. 402 U.S. 183 (1971).

AGGRAVATING CIRCUMSTANCES

1984]

1445

method violated defendant's fourteenth amendment" due process rights.
Defendant challenged California's practice allowing juries full sentencing
discretion." The Court held that this practice, with no standards to guide
or control the jury's discretion, did not violate the fourteenth amendment.15 The Court noted that: "'No formula is possible that would provide a reasonable criterion for the infinite variety of circumstances that
may affect the gravity of the crime of murder. Discretionary judgement
on the facts of each case is the only way in which they can be equitably
distinguished.' ,16
The Supreme Court subsequently decided in Furman v. Georgia17 that
unbridled jury discretion was unconstitutional under the eighth amendment.16 The Court required the states to establish reasonable criteria that
it had found impossible to formulate in McGautha.19 In Furman, the
Court struck down three death sentences on eighth and fourteenth
amendment grounds.2 0 The Court's one paragraph per curiam opinion did
not define the circumstances in which the imposition of the death penalty
might be constitutional." The Justices filed nine separate opinions, each
differing widely on what standards to apply to state capital punishment
statutes.2

2

Three Justices-Douglas,2

Stewart," and White"---directed

their comments toward the procedural administration of death penalty
U.S. ColsT. amend. XIV.
14. A jury vested with absolute sentencing discretion convicted McGautha of first degree
murder and sentenced him to death. 402 U.S. at 185. He petitioned the Supreme Court to
consider the question of whether the standardless imposition of the death penalty was a
violation of his fourteenth amendment due process rights. Id. at 196.
15. Id.
16. Id. at 205 (quoting the REPORT OF THE ROYAL COMMMsION ON CAPrrAL PuNismawEN,
CMD 8932, 1 553(b), 595 (1949-1953)).
17. 408 U.S. 238 (1972).
18. For a thorough discussion of Furman, see Tao, Beyond Furman v. Georgia: The
Need for a Morally Based Decision on Capital Punishment, 51 NorTM DAME LAw. 722
(1976); Note, Discretionand the Constitutionalityof the New Death Penalty Statutes, 87
13.

HAy. L. Rzv. 1690 (1974).

19. Note, Constitutional Procedurefor the Imposition of the Death Penalty-Godfrey
v. Georgia, 30 DR PAUL L. Rsv. 721, 723 (1981) [hereinafter cited as Note, Constitutional
Procedure].
20. 408 U.S. at 239-40.
21. See id.; see also Note, Death Penalty: Supreme Court, 1975 Term, 90 HAsv.
hv. 56, 63-76 (1977).
22. 408 U.S. at 240 (Douglas, J., concurring); id. at 257 (Brennan, J., concurring); id.
306 (Stewart, J., concurring); id. at 310 (White, J., concurring); id. at 314 (Marshall,
concurring); id. at 375 (Burger, C.J., dissenting); id. at 405 (Blackmun, J., dissenting); id.
414 (Powell, J., dissenting); id. at 465 (Rehnquist, J., dissenting).
23. Id. at 240-57 (Douglas,- J., concurring).
24. Id. at 306-10 (Stewart, J., concurring).
25. Id. at 310-14 (White, J., concurring).

L.
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statutes. The criticisms of the death penalty contained in these opinions
became the guidelines for future drafting of death penalty statutes." To
these Justices, the death penalty statutes violated the eighth amendment
because they were administered in an "arbitrary and capricious manner. 3' 7 Two concurring Justices, Brennan and Marshall, concluded that
the death penalty was unconstitutional per se.se The decision in Furman
represented a sudden disavowal of a two hundred-year-old practice this
country believed necessary for the just dispensation of capital
punishment.2o
Following Furman,the highest courts of several states invalidated their
respective death penalty statutes.s" Many state legislatures, however,
drafted new death penalty statutes designed to control the sentencing authority's discretion.sl These new statutes followed one of two schemes:
(1) a bifurcated trial, the consideration of mitigating and aggravating circumstances, and appellate review;8 ' (2) mandatory imposition of the
26. Comment, Death Penalty Statute: A Post-Greggv. Georgia Survey and Discussion

of Eighth Amendment Safeguards, 16 WAsHmuRN L.J. 497, 499 (1977).
27. Id. (quoting Gregg v. Georgia, 428 U.S. 153, 188 (1976)).
28. 408 U.S. at 257 (Brennan, J., concurring); id. at 314 (Marshall, J., concurring). Justice Brennan based his opposition to the death penalty on the evolution of society from a
time when death was an accepted punishment to a time when death is no longer morally
acceptable. Id. at 305. Based on four criteria, Justice Brennan determined that the death
penalty did not comport with human dignity. The four criteria were: "Death is an unusually severe and degrading punishment; there is a strong probability that it is inflicted arbitrarily; its rejection by contemporary society is virtually total; and there is no reason to
believe that it serves any penal purpose more effectively than the less severe punishment of
imprisonment." Id. Justice Marshall also relied upon the "evolving standards of decency" in
his determination that the death penalty violated the eighth amendment. Id at 329. Furthermore, he based his decision on how the "informed citizens" of our society would react if
given all of the factors to judge whether death should be a considered penalty. Id. at 326.
After an evaluation of all of the factors and purposes for the death penalty, Justice Marshall
concluded that the "average citizen" would find the death penalty "shocking to his conscience and sense of justice." Id. at 369.
29. Note, Constitutional Procedure,supra note 19, at 723.
30. Justices Blackmun and Powell pointed out in their dissents that Furman mandated
the invalidation of thirty-nine state death penalty statutes. See 408 US. at 411 (Blackmun,
J., dissenting); id. at 417 (Powell, J., dissenting). Note, Discretionand the Constitutionality
of the New Death Penalty Statutes, 87 HAav. L Rav. 1690 (1974).
31. Reidel, Discriminationin the Imposition of the Death Penalty: A Comparison of
the Characteristicsof Offenders Sentenced Pre-Furmanand Post-Furman,49 TSMp. L.Q.
261, 261 n.3 (1976). (Within four years after the Furmandecision, thirty-four states enacted
new death penalty statutes.).
32. See, e.g., statutes in Jurek v. Texas, 428 U.S. 262 (1976) (Twx PaNa. CoDE ANN. §
19.03 (Vernon 1974); Tzx. CODs CmaL PRoc. ANN.art. 37.071 (Vernon 1975 & Supp. 1976));
Proffitt v. Florida, 428 U.S. 242 (1976) (FtA. STAT. ANN.§ 782.04(1) (West Supp. 1976-1977);
FIA. STAT. ANN. § 921.141 (West Supp. 1976-1977)); and Gregg v. Georgia, 428 U.S. 153
(1976) (GA. CoDs ANN. § 26-3102 (Harrison Supp. 1975), O.C.G.A. § 17-10-31 (Michie 1982);
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death sentence upon conviction of a capital offense." The former sought
to guide and control the discretion of the sentencing authority, while the
latter sought to eliminate the discretion of the sentencing authority.
During the 1976 term, the Supreme Court addressed the constitutionality of five post-Furman statutes." In two cases, Woodson v. North Carolina" and Roberts v. Louisiana," the Court invalidated death sentences
imposed under mandatory death sentence statutes.8 7 Justices Stewart,
Powell, and Stevens made clear their belief that the eighth amendment
required individualized sentencing." As they did in Furman,3' Justices
Brennan and Marshall declared that death sentences constituted per se
violations of the eighth amendment.' 0 In two of the remaining three
3
cases,' the Court upheld the Texas and Florida death penalty statutes.4
In both cases, the Court held the statutes to be constitutional because the
statutes permitted the sentencing authority to consider all of the relevant
information about the crime and the defendant before imposing the death
penalty."4
GA. CoDS ANN. § 27-2503 '(Harrison Supp. 1975), O.C.G.A. § 17-10-2 (Michie 1982); GA.
Coos ANN. } 27-2514 (Harrison Supp. 1975), O.C.G.A. § 17-10-33 (Michie 1982); GA. CODS
ANN.§ 27-2534.1 (Harrison Supp. 1975), O.C.G.A. § 17-10-30 (Michie 1982); GA. Cons ANN.
5 27-2537 ,(Harrison Supp. 1975), O.C.G.A. § 17-10-35 (Michie 1982)).
33. See, e.g., statutes in Roberts v. Louisiana, 428 U.S. 325 (1976) (LA. Rav. STAT. ANN.
§5 14:30, :42, :44, :113 (West 1974); LA. COD CRIM. Paoc. ANN. Arts. 809, 814, 817 (West
Supp. 1975)); Woodson v. North Carolina, 428 U.S. 280 (1976) (N.C. GaN. STAT. § 14-17
(Cum. Supp. 1975)).
34. See supra note 32 & 33.
35. 428 U.S. 280 (1976).
36. 428 U.S. 325 (1976).
37. 428 U.S. at 305; 428 U.S. at 336.
38. See Roberts v. Louisiana, 428 U.S. at 333-34 (joint opinion of Stewart, Powell, &
Stevens, JJ.) ("narrowly drawn categories of first degree murder in mandatory death sentence law afford no meaningful opportunity for consideration of mitigating factors presented
by circumstances of the particular crime or by the attributes of the individual offender"); id.
Woodson v. North Carolina, 428 U.S. at 304 (joint opinion of Stewart, Powell, & Stevens,
JJ.) ("in capital cases fundamental respect for humanity underlying eighth amendment...
requires consideration of character and record of individual offender and circumstances of
particular offense"); id.
39. See supra note 28 and accompanying text.
40. Roberts v. Louisiana, 428 U.S. at 336 (Brennan & Marshall, JJ., concurring in separate opinions); Woodson v. North Carolina, 428 U.S. at 305-06 (Brennan & Marshall, JJ.,
concurring in separate opinions).
41. Jurek v. Texas, 428 U.S. 266, 277 (1976); Proffitt v. Florida, 428 U.S. 242, 259-60
(1976)

42. Tax. PzNAL CoD 1 19.03 (Vernon 1974); Tax. Coos CraM. PROC. ANN. art. 37.071
(Vernon 1975 & Supp. 1976); FEA. STAT. ANN. 5 782.04(1) (West Supp. 1976-1977); FLA.
STAT. ANN. § 921.141 (West Supp. 1976-1977).
43. 428 U.S. at 273-74; 428 U.S. at 251-53.
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The Supreme Court also upheld the Georgia death penalty statute"4 in
Gregg v. Georgia." In Gregg, the Supreme Court concluded that capital
punishment was not per se unconstitutional under the 'cruel and unusual'
punishment clause of the eighth amendment."6 The Court held that the
revised statute sufficiently restricted the jury's discretion because it required the jury to find one of the statutory aggravating circumstances
before imposing the death sentence. 7 This procedure alleviated the 'arbitrary and capricious' characteristic present in the previous Georgia statute that the Supreme Court held unconstitutional in Furman.4
Georgia's revised statutes also provided for a bifurcated trial with a
jury determining guilt during the first stage." If the defendant is found
guilty at the trial stage, the same jury progresses to the second stage, the
sentencing stage. Although Georgia law designates six crimes as capital
offenses,"e the death penalty is no longer imposed in some of these
crimes. 1 If the evidence supports at least one of the statutory aggravating
44. See GA. Cons ANN. § 26-1101 (Harrison 1972), O.C.G.A. § 16-5-1 (Michie 1982); GA.
Coo: ANN. § 26-1311 (Harrison 1972), O.C.G.A. § 16-5-40 (Michie 1982); GA. CODE ANN. §
26-1902 (Harrison 1972), O.C.G.A. § 16-8-41 (Michie 1982); GA. CODE ANN. § 26-2001 (Harrison 1972), O.C.G.A. § 16-6-1 (Michie 1982); GA. COD: ANN. § 26-2201 (Harrison 1972),
O.C.G.A. § 16-11-1 (Michie 1982); GA. CODE ANN. § 26-3102 (Harrison Supp. 1975), O.C.G.A.
§ 17-10-31 (Michie 1982); GA. CODE ANN. § 26-3301 (Harrison 1972), O.C.G.A. § 16-5-44
(Michie 1982); GA. CODE ANN. § 27-2503 (Harrison Supp. 1975), O.C.G.A. § 17-10-2 (Michie
1982); GA. Cooe ANN. § 27-2514 (Harrison Supp. 1975), O.C.G.A. § 17-10-33 (Michie 1982);
GA. CoD: ANN. § 27-2534.1 (Harrison Supp. 1975), O.C.G.A. § 17-10-30 (Michie 1982); GA.
Coos ANN. § 27-2537 (Harrison Supp. 1975), O.C.G.A. § 17-10-35 (Michie 1982).

45. 428 U.S. 153 (1976).
46. Id. at 168-69.
47. Id. at 197-99. See O.C.G.A. § 17-10-30 (Michie 1982), GA. Coo: ANN. § 27-2534.1
(Harrison Supp. 1975).
48. The Supreme Court in Gregg interpreted Furman to mandate "that where discretion
is afforded a sentencing body on a matter so grave as the determination of whether a human
life should be taken or spared, that discretion must be suitably directed and limited so as to
minimize the risk of wholly arbitrary and capricious action." 428 U.S. at 189.
49. O.C.G.A. § 17-10-30(a) (Michie 1982), GA. Coo: ANN. § 27-2534.1(a) (Harrison Supp.

1975).
50. The six crimes are: (1) murder, GA. Coo: ANN. 1 26-1101 (Harrison 1972), O.C.G.A.
(Michie 1982), (2) kidnapping, GA. Con: ANN. § 26-1311 (Harrison 1972), O.C.G.A.
§ 16-5-40 (Michie 1982), (3) armed robbery, GA. CoDE ANN. § 26-1902 (Harrison 1972),
O.C.G.A. § 16-8-41 (Michie 1982), (4) rape, GA. Coo: ANN. § 26-2001 (Harrison 1972),
O.C.G.A. § 16-6-1 (Michie 1982), (5) aircraft hijacking, GA. Co: ANN. § 26-3301 (Harrison
1972), O.C.G.A. 5 16-5-44 (Michie 1982), and (6) treason, GA. Coo: ANN. § 26-2201 (Harrison 1972), O.C.G.A. § 16-11-1 (Michie 1982).
51. The Georgia Supreme Court has set aside the death penalty for armed robbery and
kidnapping in a case in which death to the victims did not result. Stewart v. State, 239 Ga.
588, 238 S.E.2d 540 (1977). The United States Supreme Court has held that the crime of
rape may not be punished with death as long as the rapist does not himself take the life of
his victim. Coker v. Georgia, 433 U.S. 584 (1977).

5 16-5-1
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circumstances specified in the statute, the jury may impose the death
penalty." In addition, the jury may consider any other appropriate aggravating or mitigating circumstances." The jury is not required to sentence
the defendant to death under any circumstances, but if the verdict is
death, the jury must specify the statutory aggravating circumstance or
circumstances found." If the jury imposes the death sentence, the statute
provides for automatic appeal to the Georgia Supreme Court." The court
then reviews the death sentence and the evidence that supported the
statutory aggravating circumstance the jury enumerated."
The Supreme Court found this statutory scheme sufficient to produce
nondiscriminatory application5 7 because "clear and objective standards"
channel the jury's discretion." The Justices also emphasized that the
"important additional safeguard" of automatic appeal to the state supreme courts" would serve "as a check against the random or arbitrary
imposition of the death penalty."" Based upon the prior performance of
the Georgia Supreme Court in its sentencing review, the Supreme Court
concluded that it "is apparent that Georgia has taken its responsibilities
seriously"" and that the statute sufficiently corrected the concerns that
had prompted the Furman decision.62
Not all statutory attempts, however, complied with Furman. In a more
recent case, Lockett v. Ohio,6 a plurality of the Supreme Court found
that Ohio's death penalty statute" impermissibly limited the mitigating
factors that a jury could consider." The Ohio death penalty statute only
I

52. GA. CODE ANN. § 27-2534.1 (Harrison Supp. 1975), O.C.G.A. § 17-10-30 (Michie
1982).
53. Id. § 27-2503, O.C.G.A. 1 17-10-2.
54. Id. § 27-2534.1(c), O.C.G.A. § 17-10-30(c); O.C.G.A. § 17-9-3 (Michie 1982), G. Cons
ANN. § 27-2302 (Harrison 1983).
55. G. CoDE ANN.§ 27-2537(a) (Harrison Supp. 1975), O.C.G.A. § 17-10-35(a) (Michie
1982).
56. Id.
57. 428 U.S. at 206-07.
58. Id. at 198 (quoting Coley v. State, 231 Ga. 829, 834, 204 S.E.2d 612, 615 (1974)). The
American Law Institute's model death penalty statute is drafted according to the same theory of jury guidance and provides for a number of statutory aggravating and mitigating
circumstances to be considered before sentencing. MoDEL PxNAL CODE § 210.6 (Proposed
Official Draft 1962).
59. 428 U.S. at 198.
60. Id. at 206.
61. Id. at 205; see Smith v. State, 236 Ga. 12, 222 S.E.2d 308 (1976); Jarrell v. State, 234
Ga. 410, 216 S.E.2d 258 (1975); Moore v. State, 233 Ga. 861, 213 S.E.2d 829 (1975); Coley v.
State, 231 Ga. 829, 204 S.E.2d 612 (1974).
62. 428 U.S. at 207.
63. 438 U.S. 586 (1978).
64. Omo Rsy. CoDE ANN. § 2929.04 (Page 1975).
65. 438 U.S. at 604 (The Court reasoned that the jury could not be "precluded from

1450

MERCER LAW REVIEW

[Vol. 35

allowed three mitigating circumstances to be considered." The Court
held the death penalty statute to be unconstitutional because the trier of
fact was not allowed to consider all relevant mitigating factors." This
statutory limitation of mitigating circumstances violated the eighth and
fourteenth amendment requirement of individualized sentencing." The
decision in Lockett indicated that the Court would closely scrutinize legislative attempts to design standards for imposing death penalty
statutes."s
In another case, Godfrey v. Georgia,70 the Supreme Court reversed petitioner's death sentence. "1 The Court reasoned that the jury had sentenced
petitioner to death on the basis of a facially vague statutory aggravating
circumstance.7 2 The Supreme Court applied the criteria 73 that the Georgia courts established in Harris v. State74 and Blake v. State7s to determine whether the imposition of the death sentence in this case was constitutional.7 The Supreme Court concluded that the Georgia Supreme
Court incorrectly applied the evidence under the criteria.7 7 The Court
viewed the case as an aberration of an otherwise consistent sentencing
procedure.7 In this case, the Court shifted its emphasis from the actual
considering, as a mitigating factor,any aspect of a defendant's character or record and any
of the circumstances of the offense that the defendant proffers as a basis for a sentence less
than death.") Id. (emphasis in original).
66. OHIo Rav. CODE ANN. § 2929.04(B) (Page 1975).
67. 438 U.S. at 608.
68. Id. at 606.
69. Note, Death Penalty: The Supreme Court, 1977 Term, 92 HAav. L. Rsv. 57, 100
(1978).
70. 446 U.S. 420 (1980).
71. Id. at 432-33. The Court concluded that there was not sufficient evidence of torture
or battery of the victims to qualify for this circumstance. Id. at 433.
72. Id. at 428-29. See GA. CoDE ANN. § 27-2534.1(b)(7) (Harrison 1978), O.C.G.A. 5 1710-30(b)(7) (Michie 1982) (This circumstance upon which the death penalty could be based
contained the phrase: "was outrageously or wantonly vile, horrible or inhuman in that it
involved torture, depravity of mind, or an aggravated battery to the victim."). Id.
73. The Supreme Court stated that the Georgia Supreme Court had established three
basic criteria: (1) "that the evidence that the offense was 'outrageously or wantonly vile,
horrible or inhuman' and had to demonstrate 'torture, depravity of mind, or an aggravated
battery to the victim;"' (2) "that the phrase, 'depravity of mind,' comprehended only the
kind of mental state that led the murderer to torture or to commit an aggravated battery
before killing his victim;" and (3) "that the word, 'torture,' must be construed in pari
materia with 'aggravated battery' so as to require evidence of serious physical abuse of the
victim before death." 446 U.S. at 431.
74. 237 Ga. 718, 230 S.E.2d 1 (1976).
75. 239 Ga. 292, 236 S.E.2d 637 (1977).
76. 446 U.S. at 431-32.
77. Id. at 432-33. The Court concluded that there was not sufficient evidence of torture
or battery of the victims. Id. at 433.
78. Id. at 432-33.
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sentencing procedure to the review of the state court.79

111. FATrs oF Stephens v. State"
Alpha Otis O'Daniel Stephens escaped from a Houston County jail on
August 21, 1974. With an accomplice, he went to the home of Charles
Asbell. After Stephens broke into the Asbell home, he located a pistol and

other weapons that he then placed into a car.," During the burglary, Roy
Asbell," the victim, drove up in his truck. Upon spotting the burglars and
the weapons, Asbell drew his gun. Stephens ran to Asbell's car, jerked
Asbell out of the car, and began hitting Asbell in the face." In exchange
for his life, Asbell, a cripple, offered money to Stephens, who took it.
When Stephens departed, he took Asbell with him." Asbell attempted an
escape, but Stephens pursued him, took more money from him, and
placed a pistol in Asbell's ear and fired twice." In his pretrial statements
to the police, Stephens confessed to this crime." He was tried, convicted
of murder, and sentenced to death by the jury.87
On automatic appeal to the Georgia Supreme Court for mandatory review of the death sentence pursuant to Georgia statute," Stephens enumerated fourteen errors$* but only argued the unconstitutionality of the
death penalty.' 0 The court considered the aggravating circumstances that
the jury had specified and the evidence to support these circumstances'
The jury had found two statutory aggravating circumstances to support
the imposition of the death penalty: first, that the "murder was committed by a person with a prior conviction of a capital felony; the offense of
murder was committed by a person who has a substantial history of seri79. Id.; see Note, ConstitutionalProcedure,supra note 19, at 721.
80. 237 Ga. 259, 259, 227 S.E.2d 261, 262 (1976).
81. Id. at 259, 227 S.E.2d at 262.

82.
83.
84.
85.
86.

Id. (Roy Asbell was Charles Asbell's father).
Id.
Id.
Id.
Id. at 260, 227 S.E.2d at 262.

87. Id. at 259, 227 S.E.2d at 262.
88. O.C.G.A. § 17-10-35(a) (Michie 1982), GA. CoDE ANN. § 27-2537(a) (Harrison 1983).
89. 237 Ga. at 260, 227 S.E.2d at 262. The court concluded that there had been no error

below on the voir dire issue. The trial court had not transcribed the voir dire at the time of
trial, but it had later supplemented the record pursuant to the Georgia code. The court
found that the supplement established that no prospective juror was excused for cause because he was opposed to the imposition of capital punishment. Because of this, the court

concluded that the sentence of death had not been imposed under the influence of passion,
prejudice, or any other arbitrary factor. Id. at 260-61, 227 S.E.2d at 263.
90. Id. at 260, 227 S.E.2d at 262.
91. Id. at 261, 227 S.E.2d at 263.
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ous assaultive criminal convictions,"" and second, that the "murder was
committed by a person who has escaped from the lawful custody of a
peace officer and place of lawful confinement."", In Arnold v. State," the
Georgia Supreme Court found the first circumstance dealing with a 'substantial history of serious assaultive criminal convictions' unconstitutional subsequent to the trial of Stephens." The court in Stephens, however, distinguished Arnold on the ground that the unconstitutional
circumstance was the sole aggravating circumstance found by the jury in
Arnold." The court found that the jury in Stephens had considered another statutory circumstance, "the escape from the lawful custody of a
peace officer and place of lawful confinement.'
The evidence the jury
considered supported this circumstance, which alone was sufficient to uphold the jury's sentence." The Georgia Supreme Court compared the
facts of this case to past cases and upheld Stephens' death sentence." On
motion for rehearing, subsequent to the Georgia Supreme Court's ruling
in Stephens v. State, the United States Supreme Court upheld the constitutionality of the Georgia capital punishment statute. 1 "0
Stephens then petitioned for a writ of habeas corpus in the United
States District Court for the Middle District of Georgia. The district
court denied the writ. 10 1 On appeal, the former Fifth Circuit Court of Appeals, in Stephens v. Zant,'1s reversed the district court's denial of
92. Id. See O.C.G.A. § 17-10-30(b)(1) (Michie 1982), GA. CODE ANN. § 27-2534.1(b)(1)
(Harrison 1983).
93. 237 Ga. at 261, 227 S.E.2d at 263. See O.C.G.A. I 17-10-30(b)(9) (Michie 1982), GA.
CoDE ANN. § 27-2534.1(b)(9) (Harrison 1983).
94. 236 Ga. 534, 224 S.E.2d 386 (1976). In Arnold, the Georgia Supreme Court held that
the aggravating circumstance dealing with "a person who has a substantial history of serious
assaultive criminal convictions" was unconstitutional. Id. at 542, 224 S.E.2d at 392. See
O.C.G.A. § 17-10-30(b)(9) (Michie 1982), GA. CODE ANN. § 27-2534.1(b)(9) (Harrison 1983)
(statutory provision partially declared unconstitutional).
95. 236 Ga. at 542, 224 S.E.2d at 392.
96. 237 Ga. at 261-62, 227 S.E.2d at 263.
97. Id. at 261, 227 S.E.2d at 263.
98. Id. at 261-62, 227 S.E.2d at 263.
99. Id. at 262, 227 S.E.2d at 264. Georgia law required the supreme court to perform a
sentence comparison. O.C.G.A. § 17-10-35(c)(3) (Michie 1982), GA. CODs ANN. § 272537(c)(3) (Harrison 1983). In this case, the supreme court compared the evidence and sentence with other cases. The court concluded that Stephens' death sentence was "not excessive nor disproportionate to the penalty in similar cases considering both the crime and the
defendant." 237 Ga. at 262, 227 S.E.2d at 262.63. See supra note 6 for a list of cases that
the supreme court used for comparison.
100. Gregg v. Georgia, 428 U.S. 153 (1976).
101. Stephens v. Zant, 79-30-MAC (M.D. Ga. May 11, 1979).
102. 631 F.2d 397 (5th Cir. 1980), modified, 648 F.2d 446 (5th Cir. 1981), certified to
state supreme court, 456 U.S. 410, certified question answered, 250 Ga. 97, 297 S.E.2d 1
(1982), rev'd, 103 S. Ct. 2733 (1983).
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habeas corpus relief insofar as it left standing the petitioner's death sentence and remanded it for further proceedings.103
Petitioner had enumerated four errors in this appeal.'" The court rejected the first three contentions but held that the fourth error, permitting the sentence to stand when one of the three statutory aggravating
circumstances was later declared unconstitutional, violated the Furman
standards.1*5The court of appeals overturned Stephens' death sentence
because the Georgia Supreme Court allowed petitioner's death penalty
sentence to stand even though one of the aggravating circumstances the
jury specified was later declared unconstitutional. 1 " The court disagreed
with the Georgia Supreme Court's finding that the other aggravating circumstances, either of which would satisfy statutory requirements, were
sufficient to uphold the death penalty.0' The court based its reasoning on
Stromberg v. California.'" It read Stromberg broadly, stating that the
holding of Stromberg is "that if the jury has been instructed to consider
several grounds for conviction, one of which proves to be unconstitu103. 631 F.2d at 407.
104. Id. at 399-400. The errors enumerated were: (1) that the double jeopardy clause
was violated by petitioner's conviction; (2) that the sentence was invalid under the eighth
amendment because closing arguments and voir dire were not transcribed; (3) that the jury
was not properly instructed that it could recommend a life sentence even if it found aggravating circumstances that would justify the death sentence; and (4) that the jury was permitted to consider an aggravating circumstance later declared unconstitutionally vague. id.
The court of appeals rejected the first three contentions but held that the fourth contention
did not sufficiently channel the jury's discretion and therefore violated Furman. Id. at 406.
105. 631 F.2d at 400-06. The court rejected the petitioner's double jeopardy argument,
id. at 400-02; the court rejected the petitioner's incomplete transcript argument, id. at 40204; the court rejected the petitioner's improper jury instruction argument, id. at 404-05; and
the court held that the petitioner's aggravating circumstance argument was valid, id. at 405406.
106. Id. at 405-06. In Arnold v. State, 236 Ga. 534, 224 S.E.2d 386 (1976), the Georgia
Supreme Court found that the aggravating circumstance, "murder. . . committed by a person... who has a substantial history of serious assaultive criminal behavior," was unconstitutionally vague. Id. at 540, 224 S.E.2d at 391.
107. 631 F.2d at 405-06.
108. 283 U.S. 359 (1931). Petitioner Stromberg was convicted of violating a statute that
prohibited the display of the red flag as an emblem of opposition to organized government
or as an invitation to anarchistic action or as an aid to propaganda of seditious nature. Id. at
360-61. The trial court treated the three purposes of the statute disjunctively. The state
court reached a conclusion of how state law interpreted these clauses and, doubting the
constitutionality of one of these clauses, rested its decision upon the remaining clauses. Id.
at 367. The Supreme Court disagreed with this disposition because the verdict against the
petitioner was a general one with no ground specified upon which the verdict rested. Id. at
367-68. Because the ground on which the jury passed sentence could not be determined by
the record, then the conviction here could not be upheld. Id. The Supreme Court then examined the statute and held that one of the clauses was invalid on its face and therefore
unconstitutional. Id. at 370.
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tional, and the reviewing court is thereafter unable to determine from the
record whether the jury relied on the unconstitutional ground, the verdict
must be set aside."'' The court set the verdict aside reasoning that it was
impossible for a reviewing court to determine satisfactorily that an unconstitutional statutory aggravating circumstance had not decisively affected the verdict in this case.110 The court of appeals concluded that the
jury might not have recommended the death penalty "but for" this unconstitutional circumstance."1 1 The court felt that such uncertainty violated Furman.'" Since the "clear and objective" standards of Furman
that serve to channel the sentencer's discretion were not present, the
court reversed petitioner's death sentence."1
IV.

THE SUPREME COURT'S TREATMENT OF AGGRAVATING
CIRCUMSTANCES

Following the reversal by the court of appeals, Warden Zant applied for
certiorari to the United States Supreme Court. His petition alleged that
since the evidence concerning Stephens' prior convictions was admissible
under Georgia law,14 no reversible error occurred in charging the jury
that the aggravating circumstance of "a substantial history of serious assaultive criminal convictions" '' was statutory.11 The Supreme Court
granted certiorari in October of 1981."'7 The Court issued a per curiam
opinion in Zant v. Stephens " ' after oral arguments in February of 1982.
After review of Georgia case law,' 1 ' the Supreme Court concluded that
Georgia courts had consistently asserted the authority to uphold a death
sentence when the jury found a plurality of aggravating circumstances,
even if one of the circumstances was later held unconstitutional.1 20 The
Court, however, stated that Georgia courts have never disclosed the rationale for such a position.1 2 ' The Court felt that it was necessary to understand the state's premise before such a position could be reconciled
109.
110.
111.
112.
113.
114.

631 F.2d at 406.
Id.
Id.
Id.
Id.
GA. Conn ANN. § 27-2534.1 (Harrison 1983), O.C.G.A. § 17-10-30 (Michie 1982).

115. Id.
116. Petitioner's Brief at 12-14, Zant v. Stephens, 454 U.S. 814 (1981).
117. Stephens v. Zant, 631 F.2d 397 (5th Cir. 1980), cert. granted,Zant v. Stephens, 454

U.S. 814 (1981).
118. 456 U.S. 410 (1982).
119. Id. at 414.
120. Id.
121. Id. at 415.
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with the constitutional requirements of Gregg v. Georgia. The court,
therefore, invoked a Georgia statute permitting the Georgia Supreme
Court to answer certified questions from the Supreme Court.1 8 The
Court asked: "What are the premises of state law that support the conclusion that the death sentence in this case is not impaired by the invalidity of4 one of the statutory aggravating circumstances found by the
jury?-M9
Justice Marshall, joined by Justice Brennan, dissented from the per
curiam decision.' 3 ' Adhering first to the proposition that the death penalty is in all circumstances cruel and unusual, Marshall explained that
post hoc statutory construction by the Georgia Supreme Court could not
cure defective 2jury charges when the defects are themselves
unconstitutional.1'
Continuing on to the merits, Justice Marshall cited Gregg for the proposition that statutory aggravating circumstances channeled jury discretion toward the ultimate question of whether the death penalty should be
imposed.1" Marshall also asserted that in Godfrey v. Georgia'" the Supreme Court required clear and appropriate instructions to guide "the
jury's decision to impose the death sentence."'"' Marshall criticized the
Georgia Supreme Court's pronouncement that" 'the failure of one [aggravating] circumstance does not so taint the proceedings as to invalidate
the other aggravating circumstances found and the sentence of death.' "10
Justice Marshall characterized the assertion as speculation that the jury
was not influenced by the existence of the unconstitutional aggravating
circumstance.18 ' Marshall stated in a footnote'" that the majority of state
courts forced to confront the question of what the jury might have done
in the absence of the invalidated circumstance have declined to second
guess whether the jury might have returned the death sentence."8
Marshall also stated that the rule of Sandstrom v. Montana'" controls
when a state court attempts to place a legitimate interpretation on a
122. 428 U.S. 153 (1976).
123. 456 U.S. at 416 (citing GA. Cooz ANN. § 24-4536 (Harrison 1981)).
124. 456 U.S. at 416-17.

125. Id. at 417 (Marshall, J., dissenting).
126.
127.
128.
129.
130.
131.
132.
133.
134.

Id.
Id. at 420-21 (citing Gregg v. Georgia, 428 U.S. 153, 192 (1976).
446 U.S. 420 (1980).
456 U.S. at 422 (Marshall, J., dissenting) (emphasis in original).
Id. at 423 (quoting Gates v. State, 224 Ga. 587, 599, 261 S.E.2d 349, 358 (1979)).
456 U.S. at 423 (Marshall, J., dissenting).
Id. n.2.
Id.
442 U.S. 510 (1979).
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tainted jury instruction after the jury has imposed a sentence.'" The
Court in Sandstrom relied on Stromberg v. California'" to reject the
prosecution argument that since the charge was disjunctive, the jury
could have made a valid finding without the tainted charge. 87 Georgia
also made a similar 'other valid grounds' argument. ' Marshall concluded
that a reasonable juror could have placed special emphasis on the 'statutory' designation of the aggravating circumstance of "a substantial history
of serious assaultive criminal convictions."''
Finally, Justice Marshall asserted that if the Georgia courts had never
explained why state law allowed the position taken by Georgia's courts,
the trial judge certainly could not have communicated this law to the jury
in his charge.140 Moreover, absent special instructions to balance mitigating circumstances against aggravating ones, an appellate court would have
to presume that the jury would impose the death penalty even without
considering the tainted factor." Marshall concluded that Georgia's position left the jury without the direction in sentencing required by
14
Furman. 2
Justice Powell filed the other dissenting opinion.14 8 While he agreed
with Justice Marshall that the charge might have misled the jury, he was
uncertain whether a jury had to resentence Stephens.144 Powell questioned whether the Georgia Supreme Court had the authority to resenharmless under the remand from the Fifth Circuit
tence or find the error
14
Court of Appeals.
Georgia's Supreme Court responded to the Supreme Court's certified
question1 4 in a unanimous opinion written by Justice Gregory. In Zant v.
Stephens,1 47 the court began by distinguishing Stromberg,"4 which Justice Marshall found controlling in his dissent to the certified question.14
The court reasoned that the rule in Stromberg applied only when a jury
charge was disjunctive and the jury returned a general verdict that did
135.
136.
137.
138.
139.

456 U.S. at 425 (Marshall, J., dissenting).
283 U.S. 359 (1931).
442 U.S. at 525-26.
456 U.S. at 422 (Marshall, J., dissenting).
Id. at 426-27.

140. Id. at 427-28.
141. Id. at 427.

142. Id. at 428 (quoting 408 U.S. 238 (1976)).
143.
144.
145.
146.
147.
148.
149.

456 U.S. at 428 (Powell, J., dissenting).
Id. at 429.
Id.
456 U.S. at 416-17.
250 Ga. 97, 297 S.E.2d 1 (1982).
Id. at 98, 297 S.E.2d at 2.
456 U.S. at 423 (Marshall, J., dissenting).

1984]

AGGRAVATING CIRCUMSTANCES

1457

not give separate treatment to the unconstitutional ground contained in
the charge."'
Justice Gregory based his interpretation of Stromberg on Justice
Harlan's reasoning in Street v. New York."" Harlan stated that no
Stromberg problem existed when the indictment was in several counts
and the conviction rested on "findings of guilt on certain of those counts,
for in such instances there is positive evidence that the trier of fact considered each count on its own merits and separately from others."' 2
Georgia's Supreme Court found Justice Harlan's reasoning in Street
clearly analogous to Stephens and held that the subsequent invalidity of
one of three statutory aggravating circumstances did not violate
Stromberg "because it is known that the jury considered and found each
ground on its own merits." 8
Justice Gregory next explained Georgia's reasoning for the proposition
that aside from Stromberg the invalidity of one of a plurality of statutory
aggravating circumstances does not impair the death sentence.'" He
analogized Georgia's homicide cases to a pyramid: "The consequences
flowing to the perpetrator increase in severity as they proceed from the
base to the apex . . . ." Three planes, Gregory explained, divide the
pyramid. Plane number one is the base above which all homicide cases
are treated. The function of the trier of facts is limited to finding facts.'"
Plane number two separates those homicide cases in which the jury can
impose the death penalty."" The legislature fixes the placement of this
level by establishing definitions of aggravating circumstances.'" The jury
must find at least one statutory aggravating circumstance to pass a case
into the third plane, the level at which the jury imposes the death
1
penalty. '"
After having passed the 'threshold' of the second plane, the jury may
consider many factors, including the prior criminal history of the defendant.'" The Georgia Supreme Court reasoned that since Stephens' prior
150. 250 Ga. at 98, 297 S.E.2d at 2.
181. 394 U.S. 576 (1968).
152. Id. at 588 (Harlan, J., concurring).
153. 250 Ga. at 98-99, 297 S.E.2d at 2-3.
154. Id. at 99, 297 S.E.2d at 3.
155. Id.
156. Id.
157. Id.
158. Id. (citing GA. CoDE ANN. § 27-2534.1 (Harrison 1983), O.C.G.A. § 17-10-30 (Michie
1982)).
159. 250 Ga. at 99, 297 S.E.2d at 3 (citing GA. CoDE ANN. § 27-2534.1 (Harrison 1983),
O.C.G.A. § 17-10-30 (Michie 1982)).
160. 250 Ga. at 99, 297 S.E.2d at 3 (citing GA. CODE ANN. § 27-2503 (Harrison 1983),
O.C.G.A. §§ 17-10.2, -37 (Michie 1982)).
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history of criminal assaultive convictions was admissible, any extra emphasis placed on these convictions by their designation as statutory was
"inconsequential."'" In essence, Georgia responded that statutory aggravating circumstances were 'threshold' considerations, as opposed to ultimate guidance. When the jury finds at least one valid statutory circumstance and the evidence supports it, Georgia's reviewing courts need not
reverse when another statutory circumstance is invalidated.6's
After receiving the Georgia Supreme Court's response to the certified
question, the Supreme Court issued an opinion joined by five justices.' ss
Two Justices concurred, and Justices Marshall and Brennan dissented.'"
Justice Stevens authored the majority opinion and stated that Stephens
required analysis of three issues:'"
First, does the limited purpose served by the finding of a statutory aggravating circumstance in Georgia allow the jury a measure of discretion
that is forbidden by Furman v. Georgia and subsequent cases? Second,
has the rule of Stromberg v. California been violated? Third, in this case,
even though respondent's prior criminal record was properly admitted,
does the possibility that the reference to the invalid statutory aggravating circumstance in the judge's instruction affected the jury's deliberations require that the death sentence be set aside?'"
The Court began by contrasting the Georgia death penalty procedure
with those of states that place special weight on aggravating and/or mitigating circumstances. 167 After stating that in Georgia, statutory aggravating circumstances play no role other than to narrow the class of offenses
eligible for the death penalty,'" Justice Stevens found the 'threshold'
analysis valid under the requirement of Furman that the discretion of the
factfinder be "suitably directed and limited so as to minimize the risk of
wholly arbitrary and capricious action."'6
Justice Stevens traced the purposes of statutory aggravating circumstances established in earlier cases as a basis for a comparison to the
threshold theory stated by Georgia. 70 In Gregg, the Court upheld the
161. 250 Ga. at 100, 297 S.E.2d at 4.
162. Id.
163. Zant v. Stephens, 103 S. Ct. 2733 (1983).
164. Id. at 2750 (White, J., concurring), id. at 2751 (Rehnquist, J., concurring), id. at
2757 (Marshall, J., dissenting).
165. 103 S. Ct. at 2741.
166. Id. (citations omitted).
167. Id. n.12. The Court cited Arkansas, North Carolina, Tennessee, and Wyoming as
examples. Id.
168. Id. at 2741.
169. Id. at 2741 (quoting Gregg v. Georgia, 428 U.S. 153, 189 (1976) (opinion of Stewart,
Powell, and Stevens, JJ.)).
170. 103 S.Ct. at 2741-42.
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Georgia death penalty statute because it provided for bifurcated sentencing and automatic review in Georgia's Supreme Court as checks on capricious application." Stevens cited Godfrey v. Georgia,7' for the proposition that statutory aggravating circumstances served the primary function
of narrowing the class of persons eligible for the death penalty.1 7 He further stated that while statutory aggravating circumstances perform a narrowing function, the individualized determination required for the death
sentence to be imposed174 did not prevent the jury from considering other
aggravating circumstances.1 75 Since the Georgia procedure provides for
categorical narrowing, individualized determinations, and appellate review, Stevens stated that "[w]e remain convinced, as we were in 1976,
that the procedure is constitutional."1 76
Justice Stevens' analysis shifted next to the second issue, whether
Stromberg had been violated by the application of the sentencing procedure and the effect of charging the jury with an unconstitutional aggravating circumstance in addition to valid ones. Stevens distinguished
Stromberg, finding two rules that did not apply in Stephens. 7 7 The first
rule established that when. a jury instruction stated that either of two
grounds could support a conviction and one of those grounds was unconstitutional, the conviction cannot stand since a reviewing court could not
be certain whether the jury had relied on the valid ground or the invalid
one.'17 Stevens reasoned that since the jury in Stephens returned a sentence expressly based on separate grounds, including two valid aggravating circumstances, instead of a general verdict, Stromberg did not require
reversal.'79
Second, Stevens cited Stromberg for the rule that when a defendant is
charged in a single count indictment that rested on constitutionally protected conduct and unprotected conduct, the conviction could not stand
since the two acts were not separated for the jury's consideration.," He
found this rule inapplicable to Stephens since there was no 'protected
activity' as the basis of the conviction and since the sentencing process
was quantitatively different from the determination of guilt.1"' Almost in
passing, Stevens cited in a footnote a line of cases allowing a single sen171.
172,
173.
174.
175.
176.
177.
178.
179.

428 U.S. at 195.
446 U.S. 420 (1980).
103 S. Ct.'at 2743.
Id. at 2743-44.
Id. at 2743.
Id. at 2744.
Id. at 2744-45.
Id. at 2745.
Id.,

180. Id. at 2745-46.
181. Id. at 2746.
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tence to stand as long as one or more of the multiple counts is valid and
the sentence given is within the authorized range. 1"
In discussing the potential prejudice issue, Stevens quoted from the Supreme Court's previous decision in Gregg v. Georgia,'" which commended Georgia for allowing the broadest range of information into evidence during sentencing.'" Stevens stated that the statutory aggravating
circumstance of "a substantial history of serious assaultive criminal convictions"' " was invalid only as a statutory aggravating circumstance and
that the underlying evidence of prior convictions was admissible in any
case. '" Stevens, therefore, found the only problem to be the mislabeling
of the aggravating circumstance in question as statutory. He reasoned
that since the statutory class at issue was invalid only in a procedural
sense and since the underlying evidence of prior convictions was admissible, no impermissible prejudice occurred as a result of this mislabeling.19 7
To illustrate his point, Justice Stevens then compared a hypothetical
jury charge," which he believed to be constitutionally permissible, to the
actual charge given to the jury in Stephens.1 ' Since he believed that it
would have been permissible under Georgia law for the judge to call particular attention to the history of criminal convictions, Stevens found
that no constitutional right of the defendant had been violated in calling the history of criminal convictions a 'statutory' aggravating
circumstance.'"
Finally, the Court reasoned that Georgia's automatic review in death
penalty cases provided a sufficient protective barrier against arbitrary imposition of the death sentence."" Stevens also left open the possibility
that the same result might not be available to states whose statutory
schemes required balancing of aggravating and mitigating circumstances. ' " Without explanation, Justice Powell joined the majority opin182.
183.
184.
185.

1982)).

Id. n.21.
428 U.S. at 203-04.
103 S. Ct. at 2748.
Id. (citing GA. CoDE ANN.

5 27-2534.1

(Harrison 1983), O.C.G.A.

§ 17-10-30 (Michie

186. 103 S. Ct. at 2749.
187. Id. at 2747-48.
188. "[Y]ou will be authorized to impose the death sentence, and in deciding whether or
not that sentence is appropriate, you may consider the remainder of his prior criminal record." Id. at 2749.
189. "You may consider .. . the following statutory aggravating circumstances which
you find are supported by the evidence. One, the offense of Murder was committed by a
person with a prior record of conviction for a Capital Felony, or ... a person who has a
substantial history of serious assaultive criminal convictions." Id. at 2737.
190. Id. at 2749.
191. Id.
192. Id. at 2749-50.
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ion even though the Court failed to answer the question raised in his dissent to the certified question."'
Justice Rehnquist concurred'" to clarify his interpretation of the
eighth amendment's application to capital sentencing procedures., He
considered the sentencing procedure a two phase process. First, the jury
must decide the traditional question of guilt or innocence. Second, the
jury must decide whether statutory aggravating circumstances exist and
then review a "wide range" of material to decide if they should impose
the death penalty in any particular case.'" Rehnquist termed respondent's argument that the constitution required weighing aggravating circumstances against mitigating ones as "completely foreclosed by this
Court's precedents.""'
Rehnquist next disagreed with the majority's analysis in distinguishing
the first Stromberg rule.'" He stated that a jury verdict returned specifically on a valid ground could not be subjected to a Stromberg claim." In
distinguishing the second Stromberg rule as extended in Street, Rehnquist reasoned that the rule was only applicable to guilt determinations
and was of no constitutional import in sentencing procedures such as
Stephens.'"
Finally, Justice Rehnquist addressed the third issue of the majority
opinion-the issue of potential jury prejudice resulting from the charge of
an invalid statutory aggravating circumstance. He stated that sentencing
decisions received greater deference as final determinations than did convictions.' 0 1 He cited Townsend v. Burke20 2 for the proposition that only
"the pronouncement of sentence on a foundation . . . extensively and
materially false . . . renders the proceedings lacking in due process."'"0
Since the jury in Stephens considered the evidence both admissible and
accurate, Rehnquist concluded that because only a remote possibility exists that any error had an effect on the jury's judgment, no reversal was
193. 456 U.S. at 428 (Powell, J., dissenting).
194. 103 S. Ct. at 2751 (Rehnquist, J., concurring). Justice White also concurred and
stated that since the death penalty was within the statutory range of penalties for the crime
committed in Stephens, no Stromberg problem existed. Id. at 2750 (White, J., concurring).
195. Id. at 2751 (Rehnquist, J., concurring).

196. Id.
197. Id. at 2752 (Rehnquist reasoned that the "balancing" of aggravating circumstances
against mitigating circumstances would require rejecting the judgment in Gregg that the
Georgia statute "provided the sentencing body with adequate guidance to permit it to impose death.") Id.
198. Id. at 2753.

199.
200.
201.
202.
203.

Id.
Id. at 2754.
Id. at 2755.
334 U.S. 736 (1948).
Id. at 741.
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required.3 4
In dissent, Justice Marshall launched an extensive assault against the
majority position and asserted that the 'threshold only' function of statutory aggravating circumstances, which the majority approved, in fact left
juries without any guidance in the ultimate decision of whether to apply
the death sentence to a particular individual.'" Marshall began with the
premise that because Georgia courts had never expressed the 'threshold'
theory before Stephens, the court could not have used the theory to
charge the jury that sentenced this petitioner. 2" Marshall, therefore, concluded that the jury probably gave special weight to the evidence of assaultive criminal convictions since the jury charge termed them statutory
considerations2 7
Justice Marshall cited the plurality's language in Gregg that indicated
that the ultimate discretion on whether to impose the death penalty required the jury to apply objective standards beyond the 'threshold' consideration.2 0 He accused the majority of opening a new hole in Gregg by
allowing the jury unfettered discretion in giving the death sentence once
the case passed the 'threshold'.'" This, Marshall stated, virtually reinstated pre-Furman death penalty procedures that allowed capricious and
random application.1 0
Marshall objected further to the language of the jury charge actually
given in the Stephens trial. 1 He said that the language focussed special
attention on statutory aggravating circumstances as indications from the
jury to the appellate courts of the jury's basis in deciding to impose the
death penalty.' 1 ' He reasoned that no basis for appellate review could be
provided by statutory aggravating circumstances that served only as
'thresholds' that must be crossed before the imposition of the death penalty question.'"8
Justice Marshall next pointed out that the Court has recognized similar
jury instructions as inherently requiring a weighing of statutory aggravating circumstances against mitigating factors.2'" He stated that in the present case it was patently unfair to assume that the sentencing jury "some204. 103 S. Ct. at 2757 (Rehnquist, J., concurring).
205. Id. (Marshall, J., dissenting).
206. Id.
207. Id.
208. Id. at 2759 (citing Gregg v. Georgia, 428 U.S. 153, 192 (1976)).
209. 103 S. Ct. at 2760 (Marshall, J., dissenting).
210. Id.
211. Id. at 2761-62.
212. Id.
213. Id. at 2762.
214. Id. (Marshall was referring to the jury instructions in Coker v. Georgia, 443 U.S.
584 (1977)).
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how" understood that no special weight was to be placed on the statutory
aggravating circumstances charged."'
Marshall's dissent continued with two observations.' First, he noted
that, in an earlier dissent to the denial of certiorari, Justice Stewart, coauthor of the Gregg plurality, had stated that only the factfinder can reassess the validity of a death sentence when an aggravating circumstance
had been found unconstitutionally vague.211 Marshall stated that an appellate court simply cannot know or determine the impact of a single
statutory aggravating circumstance on the factflnder's conclusion to impose the death sentence. 1 9 Second, Marshall pointed out that Justice
Powell concluded, in his dissent to the certified question, that the sentencing jury in Stephens rendered their verdict under conditions that
might have misled a reasonable juror. 19
Marshall concluded with a subtle attack on the majority's use of a hypothetical jury charge ss as a basis to find the charge in the instant case
harmless. He found that the hypothetical charge failed to channel adequately ultimate discretion of the jury in the same ways that the actual
charge failed.2 1 Marshall reasoned that this lack of channelling fatally
impaired petitioner's death sentence."2
V. ANALYsis
In Stephens, the presence of statutory aggravating circumstances other
than the invalid circumstance created a new controversy. Stephens
presented the opportunity for both the United States Supreme Courts"
and the Georgia Supreme Court" 4 to articulate more specifically what
role and at what point statutory aggravating circumstances enter into
sentencing discretion in death penalty cases. The Court specifically approved Georgia's threshold procedure of capital sentencing in Stephens.221 The Court approved Georgia's use of statutory aggravating circumstances as part of that procedure because it "narrowed the category
of persons convicted of murder who are eligible for the death penalty."'
215.
216.
217.
218.
219.
220.
221.
222.

103 S. Ct. at 2762.
Id. at 2763.
Id. (citing Drake v. Zant, 449 U.S. 999, 1001 (1980)).
103 S. Ct. at 2763.
Id.
Id. at 2764. See supra notes 188-90 and accompanying text.
103 S. Ct. at 2764.
Id.

223.

103 S. Ct. at 2741.

224.
225.

250 Ga. at 97, 297 S.E.2d at 1.
103 S. Ct. at 2744.

226.

Id. at 2742.
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A plurality of the Court, which frequently consisted of Justices Stevens,
Stewart, and Powell, has stated in a series of cases that juries should use
statutory aggravating circumstances as "clear and objective standards"
that provide "specific and detailed guidance"'
and that "make rationally reviewable"" the process used to impose the death sentence."3 "Detailed guidance" in the imposition of the death sentence, however, does
not indicate at what point in the sentencing process the guidance should
be detailed.
The issue resolved first in the Stephens majority opinion seems to indicate that this detailed guidance need only come at the 'threshold' inquiry
into whether the death sentence can be imposed as opposed to when it
should be imposed. 3 1 Justice Marshall pointed out in his dissent that
moving the guidance point back to the threshold creates unlimited discretion at the point of the ultimate decision-whether the death sentence
should be given to the defendant. 2" Justice Stevens and the Court seem
to have placed the concerns of individualized sentencing above uniform
application of the death sentence to similarily situated defendants. The
Court accomplished this by finding 'threshold' guidance permissible even
though ultimate guidance arguably was the apparent intention behind
statutory aggravating circumstances.
Since pre-Stephens cases never articulated the point at which statutory
aggravating circumstances were essential in the death sentence process, it
is difficult to say that Stephens represents an expansion on constitutional
principles. Justice Marshall's dissent indicated that while the Court had
never articulated the place of the statutory aggravating circumstances, a
silent assumption placed them as a significant factor throughout the sentencing process. Logically, Gregg was not written in contemplation of a
'threshold' sentencing system. Language requiring the jury's discretion in
applying the death penalty to be rationally and objectively channeled'
can be reasonably read to apply to the ultimate decision on application of
the death penalty. The Court in Stephens, however, focussed on a more
fundamental basis of the Gregg decision: that similar types of offenses
be eligible for the death penalty.'"
This "legitimate narrowing"' of the class of persons eligible is ideally
227.
228.
229.
230.
231.
232.
233.
234.
235.

Gregg v. Georgia, 428 U.S. 153, 198 (1976).
Proffitt v. Florida, 428 U.S. 242, 253 (1976) (emphasis added).
Woodson v. North Carolina, 428 U.S. 280, 303 (1976).
Godfrey v. Georgia, 446 U.S. 420, 428 (1980).
103 S. Ct. at 2744.
Id. at 2760 (Marshall, J., dissenting).
428 U.S. at 189.
103 S. Ct. at 2744.
Id.
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suited to a threshold argument. The Court in Gregg probably drafted the
opinion as a loose model to treat a variety of death penalty statutes that
might not have been in existence at the time the decision was rendered. A
consideration like this would explain the emphasis that the Court placed
on the narrowing of the eligible classes. Moreover, the narrowing provided
for by Gregg would arguably assist in evaluating the proportionality of
the application of the death sentence.
Second, the majority treated Stromberg and Street in a fashion logically consistent with the bases for those decisions. In both cases, defendants' actions included elements of protected speech.2" The Court's decisions prevented the use of protected conduct from having any part in a
conviction of this type.237 The Court's holding in Stephens does not
change the strength of these precedents though it may somewhat limit
their application to first amendment criminal procedure. Thus, Stephens
is properly distinguishable from Stromberg and Street on the facts.
Third, the majority decided that the jury verdict in Stephens suffered
from no impermissible prejudice even though the subsequently declared
unconstitutional charge of "a substantial history of serious assaultive
criminal convictions" was considered by the jury as a statutory aggravating circumstance.'" The Court reasoned that since the trial judge in Stephens instructed the jury to consider all evidence, any extra emphasis
placed on prior convictions by the charge violated no constitutional right
of the accused.2 The majority opinion cited no other cases that reached
such a result. This apparent extension of a harmless error rule is so weak
and unsupported that the Court quickly followed it with a further assertion that the Georgia court's automatic review protected petitioner from
any undue prejudice.'3
Neither of the above assertions stand alone; together, both fail to resolve an important question. First, if the jury possessed the expanse of
'post-threshold' discretion the majority suggested, any extra emphasis
placed on the evidence with an invalid statutory label had to create a
reasonable probability of undue prejudice. Second, if the 'post-threshold'
discretion belongs to the jury, the Court identified no authorization for
an appellate court to use to determine what the jury might have done had
the instructions been correct.
The 'threshold only' function of statutory aggravating circumstances is
236. In Stromberg, defendant, a member of the Communist party, was convicted of displaying a red flag in violation of the California penal code. In Street defendant was con-

victed,
237.
238.
239.
240.

in part, of flag burning.
283 U.S. at 369; 394 U.S. at 588.
103 S. Ct. at 2749.

Id.
Id. at 2749-50.
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constitutional under a possible reading of Gregg. The Court, however, advanced no sound basis for permitting appellate courts to substitute their
own discretion for that of a sentencing jury. The decision in Stephens
defined the role of statutory aggravating circumstances as only circumscribing the class of persons eligible for the death penalty." ' The Court
allows appellate courts to uphold death sentences that result from flawed
instructions even though the jury could have declined to impose the
death sentence and might have done so had the instructions been
4
correct.2'
Justice Rehnquist's concurrence is novel for its analysis of the sentencing process in death penalty cases. His assertion that Stromberg and
Street are inapplicable since they concerned findings of guilt as opposed
to sentencing'~s as in Stephens, creates the impression that prejudice issues do not reach constitutional import in the sentencing process as long
as an appellate court can assume any possible valid basis.
Moreover, Rehnquist's citation of Townsend as a test for sentencing
defects which require reversal3" is seriously misleading. In Townsend, the
trial judge passed sentence on misinformation knowingly provided by the
prosecutor when the defendant appeared pro se." 5 The effect of misinformation on a judge can hardly be equated with the effect of incorrect
statements of law from a judge to a jury that will consider whether to
sentence a defendant to death.
Finally, Marshall's dissent focussed on two themes: the impropriety of
using statutory aggravating circumstances as only 'threshold' considerations, and the very real probability of unconstitutional prejudice from the
jury charge.s" It is unquestionably an uphill battle for Marshall to try to
argue limits on statutory aggravating circumstances when the concept was
approved originally in a wide ranging plurality opinion. Since the 'thresh241. Id. at 2741.
242. Holdings of cases coming before the Eleventh Circuit indicate that the court of
appeals has not attempted to limit Zant v.Stephens on either the question of appellate
authority to second guess a jury or the random discretion available to the jury beyond the
'threshold.' See, e.g., Dobbert v. Strickland, 718 F.2d 1518, 1522 (11th Cir. 1983); Burger v.
Zant, 718 F.2d 979, 982 (11th Cir. 1983); Moore v. Balkcom, 716 F.2d 1511, 1519 (11th Cir.
1983); Witt v. Wainwright, 714 F.2d 1069, 1077 (11th Cir. 1983).
In Barclay v. Florida, 103 S.Ct. 3418 (1983), the Supreme Court reached the same statutory aggravating circumstance problem in a state with a statutory balancing scheme. See
FLA. STAT. § 922 (Harrison 1980). While Stephens was expressly limited to nonbalancing
jurisdictions (103 S.Ct. at 2750), the Court cited Stephens for the proposition that consideration of a nonstatutory aggravating circumstance does not invalidate a death sentence. Id.
at 3433.
243. See supra notes 198-200 and accompanying text
244. See supra notes 202-04 and accompanying text.
245. 334 U.S. at 741.
246. See supra text accompanying notes 205-22.
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old' approach still narrows the eligible class and provides for individualized determinations, Marshall's theory that the jury should apply statutory aggravating circumstances up to the ultimate decision is really
applicable only to those jurisdictions that have statutory balancing
schemes.
Unlike the Fifth Circuit Court of Appeals, Marshall made no mention
of the application of Stromberg.47 Instead, he amplified the potential
prejudice argument almost hidden in the court of appeals' opinion and
4
merely touched on in Powell's dissent to the certified question.2 As out4
lined in the criticisms of the majority,2 ' Marshall's position on this issue
seems to be the constitutionally correct one in Stephens.
Two interesting sidelights developed in the appeal of this case. First,
seven states'" filed amicus curiae briefs to the Court siding with Georgia's position. Two of the jurisdictions have case precedents that oppose
the position Georgia took in Stephens.2 '6 Two of the amicus states have
balancing statutes.'" The Court, however, limited the validity of the
threshold theory and its impact on statutory aggravating circumstances to
statutory schemes similar to Georgia's.''
Second, Justice Powell's dissent to the certified question s " is inconsistent with the majority position in Stephens. The majority opinion, however, neither answered his question regarding the power of a reviewing
court over a jury sentence of death nor refuted the 'reasonably misled
juror' argument that Powell had espoused earlier.'"
VI.

CONCLUSION

To prevent a remand of the death sentence in Stephens, Georgia had
to argue a position for statutory aggravating circumstances that lessens
their impact on the ultimate decision of whether to impose the death
penalty. If statutory aggravating circumstances were a controlling part of
that ultimate decision, Marshall's position-that the jury verdict was very
likely tainted by the statutory label'"s-would be almost irrefutable and a
remand would have been required. Georgia designed its 'threshold' argu247. Id.
248. See supra text accompanying notes 143-45.
249. See supra text accompanying notes 206-17.

250. Alabama, California, Florida, Missouri, North Carolina, South Carolina, and Utah.
103 S. Ct. at 2739 n.9.
251. Id. at 1741 n.12 (North Carolina); see also 456 U.S. at 424 n.3 (Alabama).

252. See supra notes 241 (Florida) & 166 (North Carolina).
253. 103 S. Ct. at 2750.
254. 456 U.S. at 428 (Powell, J., dissenting).
255. Id.
256.

103 S. Ct. at 2763 (Marshall, J., dissenting).
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ment very well to meet the thrust of the jury-taint argument that Marshall made. The 'threshold' followed by wide ranging evidence effectively
met the concerns of those members of the Furman/Greggplurality who
2 57
insisted that the death penalty process be individually tailored.
In fact, it appears clear that those Justices concerned primarily with
individualized sentencing left sufficient latitude in Gregg to make permissible results similar to those occurring in Stephens. From a pragmatic
point of view, the ultimate decision of whether to give the death sentence
to any particular defendant will always be subjective and a difficult process to channel absolutely. Only time will demonstrate whether Marshall's assertion that death penalty jurisprudence beyond the 'threshold'
is merely pre-Furman random imposition revisited.
If Georgia's scheme is designed to allow the jury a wide range of discretion past the 'threshold,' it seems logically inconsistent to allow a reviewing court to second guess what the jury might have done under different
instructions. The Fifth Circuit could have accepted the constitutionality
of the 'threshold' argument and remanded for resentencing by a jury so
charged without doing violence to the constitutional principles announced
in this case. This invasion of jury perogative leaves the distinct impression that once a jury imposes a death sentence, the appellate courts will
do judicial somersaults to keep it intact. In fact, the court of appeals'
original disposition2" would have been the best course to maintain the
logical consistency of the system.
THoMAs P. BIsHoP
ABBY L. MATIN

257. 103 8. Ct. at 2741 (quoting Gregg v. Georgia, 428 U.S. 153, 195 (1976)).
258. 631 F.2d at 407.

