
Evidence of Subsequent Remedial Measures
in Products Liability Actions: Recent

Conflict in the Circuit Courts

Rule 407 of the Federal Rules of Evidence provides:

When, after an event, measures are taken which, if taken previously,
would have made the event less likely to occur, evidence of the subse-
quent measures is not admissible to prove negligence or culpable con-
duct in connection with the event. This rule does not require the exclu-
sion of evidence of subsequent measures when offered for another
purpose, such as proving ownership, control, or feasibility of precaution-
ary measures, if controverted, or impeachment.'

In 1983, two circuit courts' addressed the issue of whether courts
should apply Federal Rule of Evidence 407 to exclude evidence of subse-
quent remedial measures in a strict products liability action. This Com-
ment discusses these two recent decisions as illustrations of the current
split of authority within the circuit courts on this issue.

Part I of this Comment presents a brief history of the development of
the rule excluding evidence of subsequent remedial measures. Parts II
and III examine the recent opinions of the Fifth and Tenth Circuit
Courts, respectively, and review the caae law that supports each side of
this controversy. Finally, Part IV analyzes the rationales for and against
the application of Federal Rule of Evidence 407 to strict products liability
actions. The analysis section also discusses the ultimate implications of a
court's application of the rule for plaintiffs, defendants, and the public.

I. HISTORIcAL DEVELoPMENT

Congress adopted Federal Rule of Evidence 407' when it enacted the
Federal Rules of Evidence on January 2, 1975.4 Federal Rule of Evidence
407 is a codification of the common-law rule barring admission of evi-

1. Fan. R. EVID. 407 (emphasis added).
2. Grenada Steel Indus. Inc. v. Alabama Oxygen Co., 695 F.2d 883 (5th Cir. 1983);

Herudon v. Seven Bar Flying Serv., Inc., 716 F.2d 1322 (10th Cir. 1983).
3. Fan. R. Evm. 407; see also supra note 1 and accompanying text.
4. Federal Rules of Evidence, Pub. L. No. 93-595, 88 Stat. 1926 (1975).
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dence of subsequent repairs to prove negligence.' The common-law rule
that served as the basis for Federal Rule of Evidence 407 first appeared in
England in 18696 and, by 1892, was a well settled rule of law in America.'
The rule barring the admission of subsequent remedial measures to show
prior negligence has remained in full force and effect in most American
jurisdictionss with the notable exception of Maine.'

Two rationales support the subsequent repair rule. The first is that evi-
dence of subsequent repairs has little if any probative value to show neg-
ligence. "The conduct [subsequent remedial measures] is not in fact an
admission, since the conduct is equally consistent with injury by mere
accident or through contributory negligence."10 Courts also fear that the
jury may interpret evidence of this type to be an admission of fault and
that it will prejudice the jury against the defendant.1

The second rationale for the rule is "the social policy of encouraging
people to take, or at least not discouraging them from taking steps in
furtherance of added safety."'Is The basis for this reasoning is the belief
that individuals and manufacturers would be less likely to take subse-
quent remedial measures after an accident if evidence of those repairs
could be used against them to show either negligence or fault."' The offi-

5. FED. R. Evw. 407 advisory committee note.
6. See Hart v. Lancashire & Yorkshire Ry. Co., 21 L.T.L (n.s.) 261, 263 (1869), quoted

in 2 J. WiGMORz, TRninsz ON EvIDENcE § 283 at 184 (Chadbourn rev. 1979), in which the
Baron Bramwell stated:

People do not furnish evidence against themselves simply by adopting a new plan
in order to prevent the recurrence of an accident. I think that a proposition to the
contrary would be barbarious. It would be, as I have had occasion to tell juries, to
hold that, because the world gets wiser as it gets older, therefore, it was foolish
before.

21 L.T.R. (n.s.) at 263.
7. But it is now settled, upon much consideration, by the decisions of the highest

courts of most of the States in which the question has arisen, that the evidence is
incompetent, because the taking of such precautions against the future is not to be
construed as an admission of responsibility for the past, has no legitimate ten-
dency to prove that the defendant had been negligent before the accident hap-
pened, and is calculated to distract the minds of the jury from the real issue, and
to create a prejudice against the defendant.

Columbia P.S.R. Co. v. Hawthorne, 144 U.S. 202, 207 (1892).
& 2 J. WasamN & AL BzRomi, WwNSarw's EvWNcz 1 407[01], at 407-5 (1982); 23 C.

WRIGHT & K. GRAHAM, F)zmn PitACcnz AND P§ocznuis § 5281 (1980).
9. Ms. R. Evm. 407(a) (1976).

10. FRO. R. EviD. 407 advisory committee note.
11. Columbia & P.S.R.RL Co. v. Hawthorne, 144 U.S. 202, 207 (1892); 2 J. WIGMoax,

Evusaxcz IN Tmam.s AT COMMON LAw § 283 (Chadbourn rev. 1979); Note, Products Liability
And Evidence Of Subsequent Repairs, 1972 Dura L.J. 837, 850-51 [hereinafter cited as
Note, Products Liability].

12. FaD. R. Evi). 407 advisory committee note.
13. Ashland Supply Co. v. Webb, 206 Ky. 184, 185, 266 S.W. 1086, 1086 (1925); Note,
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cial comment to Federal Rule of Evidence 407 recognizes both grounds
for the rule, but it suggests that the relevancy argument alone is a much
weaker justification than the social policy of encouraging subsequent re-
medial measures.14

Professor Thayer, in his Preliminary Treatise on Evidence," advocated
a notion of relevancy that was 'rooted in the everyday world of man.16 He
stated: "The law furnishes no test of relevance. For this, it tacitly refers
to logic and general experience .... "7 Furthermore, Thayer believed
that all relevant evidence should come in unless some 'clear ground' of
law or policy excluded it.1" Wigmore later accepted Thayer's basic pre-
mise, but added a second tier to the 'relevance test.'1 ' Wigmore said that
for evidence to be legally relevant, it must have "something more than a
minimum probative value. Each single piece of evidence must have a plus
value." s It is difficult to express exactly what Wigmore meant by "plus
value," but it seems clear that he wanted evidence offered to have a sig-
nificant relationship to the fact to be proven.21 Wigmore's theory of legal
relevancy was "to prevent the jury from being satisfied by matters of
slight value, capable of being exaggerated by prejudice and hasty reason-
ing.., to exclude matter which does not rise to a clearly sufficient de-
gree of value."23 Thus the judge was to balance the probative value of the
evidence offered against such considerations as undue prejudice, jury con-
fusion, and waste of time, and he was to bar admission of evidence in
which the probative value was substantially outweighed by the harm such
evidence could create.'

Independent of either Thayer's or Wigmore's notions of relevancy,
many of the common-law rules of evidence, such as the one codified in
Federal Rule of Evidence 407, have developed from legal precedent.24 As
one commentator said, "these principles have crystallized out of decades

Exclusion of Evidence of Subsequent Repairs in Drug Products Liability Actions-An Un-
necessary Resurrection of an Obsolete Rule, 31 M=ac= L. Rsv. 801, 803 (1980).

14. Fan. PL Evw. 407 advisory committee note.
15. J. TiAYE, A PaiusaARv TRAv-sE oN EvwuNcx (1892).
16. Trautman, Logical or Legal Relevancy-A Conflict in Theory, 5 VAND. L. RIv. 385,

391 (1952) (quoting J. Tuym, A fuwmuv T rsAS ON EvmNcs 265 (1892)).
17. Trautman, supra note 16, at 391.
18 I. Lzuma & S. SALI-zsum, A Mo=Nw APPROACH To EvmzNcz 149 & n.4 (2d ed.

1980) (citing J. TmAYER, A PELimNARY TATIS ON EvmNcE 530 (1892)).
19. 1A J. WIoMORu, EVIDENCE iN TRIAS AT COMMON LAw §§ 27-28 (Tillers rev. 1983).
20. Id. at 969.
21. Id. at 969-74.
22. Id. at 969.
23. C. McComcm, McComcK's HANDsOOK OF THE LAW Or EVWENCE § 185, at 438-40

(2d ed. 1972).
24. Id. at 440-41; see also R. Lwew & S. SALTzsEuW, supra note 18, at 153; Trautman,

supra note 16, at 385, 391 (1952).
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of weighing by courts of the relevance of the evidence against such coun-
tervailing factors as prejudice and confusion of issues." 6 These preceden-
tial rules of evidence differ from Wigmore's theory of legal relevance be-
cause they no longer call for the judge's discretionary balancing of
probative value against factors of prejudice and undue delay. Yet they
serve the important function of saving courts from having to go through
the Wigmore balancing approach each time the question arises."0

The Federal Rules of Evidence adopt Thayer's concept of relevancy in
Federal Rule of Evidence 401. Evidence is deemed to be relevant if it has
"any tendency to make the existence of any fact that is of consequence to
the determination of the action more probable or less probable than it
would be without the evidence.' 17 Federal Rule of Evidence 402 then
states that all evidence is admissible unless excluded by the Constitution,
an Act of Congress, the Federal Rules of Evidence, or other rules promul-
gated by the Supreme Court." The Federal Rules of Evidence also have
adopted Wigmore's theory of legal relevance, Federal Rule of Evidence
403 allows the exclusion of evidence that admittedly is relevant if "its
probative value is substantially outweighed by danger of unfair prejudice,
confusion of issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evidence."'

Federal Rule of Evidence 407 is strikingly different from the general
balancing scheme set forth in Federal Rules of Evidence 401-403 in that
it establishes a blanket exclusion of evidence of subsequent remedial
measures to show either negligence or culpable conduct. The rule seems
to incorporate three distinct views of relevancy. By advancing policy con-
siderations that are thought to outweigh the relevance of the evidence, 0

the rule seems to advocate Thayer's notion that all logical evidence
should be admissible unless some law or policy consideration excludes
it."1 Similarly, one can see Wigmore's notion of legal relevance in the rule
through the balancing of the evidence's probative value against factors
such as prejudice and confusion of issues.'2 Thus Federal Rule of Evi-
dence 407 is a blend of legal precedent and the relevancy theories of both
Thayer and Wigmore.

While Federal Rule of Evidence 407 operates as a complete bar to evi-

25. Schmertz, Relevancy and Its Policy Counterweights: A Brief Excursion Through
Article IV of the Proposed Federal Rules of Evidence, 33 Fim. B.J. 1, 1 (1974).

26. R. Lcmp=T & S. SALTzBmG, supra note 18, at 153.
27. Fun. R. Evm. 401.
28. Fun. R. EviD. 402.
29. FED. I. Evm. 403.
30. Schrertz, supra note 25, at 1.
31. See supra note 18 and accompanying text.
32. J. Wio oas, supra note 11, § 28, at 969-74.
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dence of subsequent remedial measures to show either negligence or cul-
pable conduct, there are numerous exceptions to the rule." The rule gives
a list of the most common purposes for which evidence of subsequent
remedial measures is deemed admissible by courts.' These include, but
are not limited to, "ownership, control, or feasibility of precautionary
measures, if controverted, or impeachment.' The ownership and control
exceptions to the rule do not go to show that the defendant breached a
duty but only to show that he owed a duty, and, therefore, evidence of
subsequent repairs may be highly probative of these issues.86 Courts also
admit evidence of subsequent repairs to impeach prior inconsistent state-
ments or to impeach a witness' statement that there were no practical
precautionary measures. 7 The most difficult exception to the rule to ap-
ply is the feasibility exception. Under the feasibility exception, courts will
admit evidence of subsequent remedial measures to rebut a defendant's
claim that the instrumentality that caused the injury was as safe as it
could have been." Courts also have extended the feasibility exception to
encompass the reasonableness of industry-wide safety standards."' With
the numerous exceptions to the rule, courts must be careful when admit-
ting evidence of subsequent remedial measures if they are going to pre-
serve the social policy behind the rule of encouraging subsequent reme-
dial measures.' °

Several courts have begun to treat cases brought under a theory of
strict liability as an exception to the subsequent repair rule.4 Under Sec-

33. Fim. R. Evm. 407.
34. Id.; see also R. Lna, aer & S. SALTEDURO, supra note 18, at 153.
35. FzD. R. Evm. 407.
36. Powers v. J.B. Michael & Co., 329 F.2d 674, 677 (6th Cir. 1964); Dubonowski v. How-

ard Say. Inst., 124 N.J.L. 368, 371, 12 A.2d 384, 385-86 (1940); MCCORMICK, supra note 23, §
275, at 667-68; and Note, Products Liability, supra note 11, at 841.

37. Dollar v. Long Mfg., N.C., Inc., 561 F.2d 613, 618 (5th Cir. 1977), cert. denied, 435
US. 996 (1978) (to show prior inconsistent statement); Hethcoat v. Chevron Oil Co., 383 So.
2d 931, 933 (Fla. App. 1980) (to impeach a witness' testimony); see also Ribstein, Introduc-
tion of Evidence of Post-Sale Modification, in 1981 Sotrrm METHODIST UNIVnrrY
PRODUCT LIABILITY INSTITUTE: THE TRIAL oF THE PRODUCTS LIABILITY CASE § 10.03[4) (V.
Walkowiak ed.).

38. Hickey v. Kansas City So. Ry., 290 S.W.2d 58, 61 (Mo. 1956); see also Note, Prod-
ucts Liability, supra note 11, at 842.

39. Johnson v. United States, 270 F.2d 488, 491 (9th Cir. 1959); see also Note, Products
Liability, supra note 11, at 842.

40. MCCORMICK, supra note 23, § 275, at 668.
41. See Robbins v. Farmers Union Grain Terminal Ass'n, 552 F.2d 788 (8th Cir. 1977);

Lolie v. Ohio Brass Co., 502 F.2d 741 (7th Cir. 1974); Ault v. International Harvester Co., 13
Cal. 3d 113, 528 P.2d 1148, 117 Cal. Rptr. 812 (1972); Sutkowski v. Universal Marion Corp.,
5 IlL. App. 3d 313, 281 N.E.2d 749 (1972); Shaffer v. Honeywell, Inc., 249 N.W.2d 251 (S.D.
1976); see also Ribstein, supra note 37, § 10.05.
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tion 402A of the Restatement (Second) of Torts" theory of strict prod-
ucts liability, the plaintiff no longer needs to show negligent conduct on
the part of the defendant" or privity of contract with the manufacturer
or distributor in order to recover for injuries caused by a defective prod-
uct." The plaintiff must show: (1) that he was injured by the defen-
dant's product, (2) that the injury occurred because the product was de-
fective,'4 which caused it to be unreasonably dangerous'6 and (3) that the
product was defective when it left the defendant's control.'7

The development of strict products liability simplified the burden of

42. RESTATEMENT (SECOND) OP TORTS § 402A (1965):
Special Liability of Seller of Product for Physical Harm to User or Consumer

(1) One who sells any product in a defective condition unreasonably dangerous
to the user or consumer or to his property is subject to liability for physical harm
thereby caused to the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling such product, and
(b) it is expected to and does reach the user or consumer without substantial

change in the condition in which it is sold.
(2) The rule stated in Subsection (1) applies although
(a) the seller has-exercised all possible care in the preparation and sale of his

product, and
(b) the user or consumer has not bought the product from or entered into any

contractual relation with the seller.
Id. Thus far, twenty-seven jurisdictions have adopted RzSTATEMENT (SEcOND) OF ToaT §
402A as the applicable law in strict products liability, and fifteen other jurisdictions have
adopted provisions which are substantially similar to § 402A.

Nine states have not adopted 402A-type strict products liability. Maine, Maryland, Mas-
sachusetts, North Carolina, South Carolina, and Wyoming have either taken no action or
have not unequivocally rejected the rule. Georgia has adopted a slightly different standard
of products liability. See Center Chem. Co. v. Parzini, 234 Ga. 868, 218 S.E.2d 580 (1975).
Delaware has rejected strict products liability regarding non-imminently dangerous prod-
ucts. See Kates v. Pepsi Cola Bottling Co., 263 A.2d 308 (Del. 1970). For a more thorough
discussion, see 1 R. HUtSH & H. BAILEY, AMERICAN LAw OF PRODUcTS LI iLrry § 4:41 (2d
ed. 1974 and Supp. 1983). For state statutory response to strict products liability see A.
MuRPHY, K. SANTAGATA & F. GRAD, Tm LAW or PRODUCT LIAmIT, PROBLEMS AND PoLI-
cms, app. B (1982).

43. W. PROSSER, HANDBOOK OF THE LAW OP TORTS § 103, at 672 (4th ed. 1971).
44. Id. § 100, at 662-63. For privity in a warranty action see Henningsen v. Bloomfield

Motors, Inc., 32 N.J. 358, 161 A.2d 69, 99-100 (1960) (lack of privity does not bar warranty
action); see also Uniform Commercial Code § 2-318.

45. "The prevailing interpretation of 'defective' is that the product does not meet the
reasonable expectations of the ordinary consumer as to its safety." W. PROSSER, supra note
43, § 99 at 659; see also Dunham v. Vaughn & Bushnell Mfg. Co., 42 Ill. 2d 339, 247 N.E.2d
401 (1969); RESTATEENT (SEcoND) OF ToRTS § 402A comment g (1965).

46. "The article sold must be dangerous to an extent beyond that which would be con-
templated by the ordinary consumer who purchases it, with the ordinary knowledge com-
mon to the community as to its characteristics." RESTATrmENT (SECOND) OF TORTS § 402A
comment i (1965).

47. W. PROSSER, supra note 43, § 103 at 671-72.
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proof placed upon the plaintiff. The doctrine of strict products liability
frees the plaintiff from the onerous burdens that had existed previously
under the theories of negligence and implied warranties." Courts using
this theory could impose liability on manufacturers for injuries caused by
their defective products." This use is believed to encourage these manu-
facturers to produce safer products in order to avoid greater liability.50

Also, it is contended that manufacturers and large corporations are better
able to incur the liability because they are able to spread the loss through
prices, rates, taxes, or insurance." Thus, strict products liability is in es-
sence a social policy designed to aid plaintiffs through easier recovery,
which will not only encourage safer products but also spread the losses
caused by those products through society.

Although, by 1970, the Restatement (Second) of Torts" was the major-
ity rule,"' no court made a distinction between the admissibility of subse-
quent remedial measures in cases brought under theories of either negli-
gence or strict products liability until the Supreme Court of California
handed down its landmark decision in Ault v. International Harvester
Co." in 1974.

In Ault, plaintiff brought suit under theories of strict products liability,
negligence, and breach of warranties to recover damages for injuries sus-
tained when his recreational vehicle went out of control. Plaintiff con-
tended that the vehicle's gear box, made of aluminum 380, was not suita-
ble for this use and that it was this defect in the gear box that caused the
accident. The trial court allowed plaintiff to introduce evidence that after
the accident International Harvester replaced the aluminum gear box
with one made of malleable iron. 6 On appeal, the California Supreme
Court held that the subsequent repair rule was not applicable to bar such
evidence in strict products liability cases."

The court, in its first line of reasoning, looked at the language of Cali-
fornia's codification of the subsequent repair rule,'7 which only barred ev-

48. Id. at 672.
49. Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 62, 377 P.2d 897, 901, 27 Cal.

Rptr. 697, 701 (1962).
50. Prosser, The Assault Upon the Citadel (Strict Liability to the Consumer), 69 YALE

L.J. 1099, 1119 (1960). Prosser recognizes that this rationale has been advanced, but views it
with some skepticism, suggesting that "it would appear to have been concocted in the heads
of professors rather than based upon any realities of the situation." Id.

51. W. PRossER, supra note 43, § 4 at 22.
52. RESTATEMENT (SECOND) OF Torrs § 402A (1965).
53. See supra note 42 and accompanying text.
54. 13 Cal. 3d 113, 528 P.2d 1148, 117 Cal. Rptr. 812 (1974).
55. Id. at 116, 528 P.2d at 1149-50, 117 Cal. Rptr. at 813-14.
56. Id. at 120, 528 P.2d -t 1151-52, 117 Cal. Rptr. at 815-16.
57. California Evidence Code § 1151, quoted in 13 Cal. 3d at 117, 528 P.2d at 1150, 117
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idence of subsequent remedial measures to show either negligence or cul-
pable conduct.8 Looking at the language of section 1151 quite literally,
the court stated that the legal duty placed on defendants through strict
liability did not equate with culpable conduct,5 ' and since neither negli-
gence nor culpable conduct were elements of strict products liability,"
the court should not judicially extend the rule to encompass the theory."

The court, in its second line of reasoning, rejected the traditional policy
considerations for the subsequent repair rule when applied to strict prod-
ucts liability. The policy of encouraging defendants to take remedial mea-
sures through the subsequent repair rule may work in the average neg-
ligence case, the court said, but those policy considerations were
inapplicable to strict products liability.62 The court believed that the im-
position of liability would lead mass producers to correct more readily
defective products because these defendants would not wish to risk fur-
ther liability or adverse publicity.as The subsequent repair rule as previ-
ously applied would not affect the primary conduct of mass producers,
but would merely shield the defendant from liability." The court in Ault,
therefore, rejected traditional policy considerations for the subsequent re-
pair rule as invalid when applied to strict products liability.

The dissenting opinion in Ault also recognized the weakness of the in-
tended social policy behind the subsequent repair rule." The dissent dis-
agreed, however, with the majority regarding its interpretation of 'culpa-
ble conduct' because the plaintiff would have to show that the defendant
breached a duty by placing a defective product on the market." The dis-
sent argued that culpable conduct included legal fault as well as moral
fault..7 This interpretation led the dissenting justice to conclude that the
literal language of the rule included strict products liability." The dissent
diverged most clearly from the majority opinion on the issue of relevance
of the evidence. Evidence of subsequent remedial measures is of low pro-

Cal. Rptr. at 814.
58. Section 1151 reads: "When, after the occurence of an event, remedial or precaution-

ary measures are taken, which, if taken previously, would have tended to make the event
less likely to occur, evidence of such subsequent measures is inadmissable to prove negli-
gence or culpable conduct in connection with the event." Id. (emphasis added).

59. 13 Cal. 3d at 118, 528 P.2d at 1150-51, 117 Cal. Rptr. at 814-15.
60. Id. at 118, 528 P.2d at 1150, 117 Cal. Rptr. at 815-16.
61. Id. at 120, 528 P.2d at 1152, 117 Cal. Rptr. at 816.
62. Id. at 119-20, 528 P.2d at 1151-52, 117 Cal. Rptr. at 815-16.
63. Id. at 120, 528 P.2d at 1152, 117 Cal. Rptr. at 816.
64. Id.
65. Id. at 125 n.1, 528 P.2d at 1155-56 n.1, 117 Cal. Rptr. at 819-20 n.1. (Clark, J.,

dissenting).
66. Id. at 124, 528 P.2d 1155, 117 Cal. Rptr. at 819.
67. Id.
68. Id.
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bative value, the dissent claimed, because there are many reasons why
manufacturers make changes in products" and there is as great a poten-
tial for jury misuse of the evidence as in negligence cases. Thus, the dis-
senting opinion would allow the introduction of subsequent repairs only
for a proper use and then only if the particular case met the conditions of
the three-part test proposed by Professor McCormick.70 This test would
admit evidence of subsequent repairs only after it was shown that the
"issue on which it is offered is of substantial importance and is actually,
and not merely formally in dispute, that the plaintiff cannot establish the
fact to be inferred conveniently by other proof, and consequently that the
need for the evidence outweighs the danger of its misuse."' 1

Since the California Supreme Court handed down its decision in Ault,
courts have no longer been able to apply blindly the subsequent repair
rule to bar evidence of remedial measures in strict products liability
cases. Most circuit courts, however, have retained the traditional holding
that the subsequent repair rule does apply in cases brought under strict
products liability.'2 In 1983, the Fifth Circuit Court of Appeals adopted
the traditional viewpoint by holding that Federal Rule of Evidence 407
does apply to strict products liability.7 A number of circuit courts, how-
ever, have followed the decision in Ault and have rejected the traditional
application of the rule in strict products liability cases as well as the ra-
tionales behind the rule.1' While the Ault position is by no means the
majority position on the issue, there is growing support for it as seen by
the Tenth Circuit's adoption of the position in 1983. Thus, the conflict in
the circuits rages, and it is impossible at this point to determine whether
the traditional position will maintain its dominance or whether it will be
swept away and replaced with the Ault rationale.

69. Id. at 124-25, 528 P.2d at 1155, 117 Cal. Rptr. at 819. As in negligence cases, evi-
dence of subsequent remedial measures is not of high probative value because the change
could have been made for "functional, aesthetic, or economic reasons" and thus may have
no bearing upon what the reasonable standard of safety in the product was prior to or after
the accident. Id.

70. Id. at 126-27, 528 P.2d at 1156, 117 Cal. Rptr. at 820.
71. Id. (quoting C. McCoRmIcK, McCoRmwcx's HANDBOOK OF Tm LAw oF EvmzNcs 5

275, at 668-69).
72. See, e.g., Hall v. American S.S. Co., 688 F.2d 1062 (6th Cir. 1982); Joephs v. Harris

Corp., 677 F.2d 985 (3d Cir. 1982); Cann v. Ford Motor Co., 658 F.2d 64 (2d Cir. 1981);
Werner v. Upjohn Co., 628 F.2d 848 (4th Cir. 1980); Roy v. Star Chopper Co., 584 F.2d 1124
(1st Cir. 1978).

73. Grenada Steel Indus., Inc. v. Alabama Oxygen Co., 695 F.2d 883 (5th Cir. 1983).
74. Herndon v. Seven Par Flying Service, Inc., 716 F.2d 1322 (10th Cir. 1983); Un-

terberger v. Snow, 630 F.2d 599 (8th Cir. 1980).

1984] 1397



MERCER LAW REVIEW

II. CIRCUIT COURTS THAT EXCLUDE EViDENCE OF SUBSEQUENT RIZmiAL
MEAsuRES IN STRICT LLSnBIuY ACTIONS

This section of the Comment examines cases that exclude evidence of
subsequent remedial measures in a strict products liability action. It be-
gins with a discussion of the recent Fifth Circuit Court of Appeal's opin-
ion in Grenada Steel Industries v. Alabama Oxygen Co.7 The court re-
lied for the most part upon relevancy grounds in excluding evidence of
subsequent remedial measures. Next are cases that adopt the policy
ground of encouraging defendants to repair their products without the
fear that such remedial actions will later be used against them in a law-
suit.76 Included in this group are cases that adopt this policy ground ex-
plicitly and others that are not so explicit, but nonetheless appear to have
adopted this same reasoning. Finally, there are a group of circuit courts
that apply various balancing tests to determine the admissibility of the
evidence.

77

During the 1983 term, the Fifth Circuit Court of Appeals in Grenada
Steel joined the First, Second, Third, Fourth, and Sixth Circuit Courts"
in holding that Federal Rule of Evidence 407 is applicable to cases
brought in strict products liability.7" The Fifth Circuit Court's reasoning
was similar to that of Justice Clark in his dissenting opinion in Ault" in
that the court based its reasoning upon relevancy grounds 1 rather than
upon policy considerations as did the majority of courts in reaching simi-
lar holdings."

In Grenada Steel, plaintiffs brought an action in strict products liabil-
ity after a fire and explosion occurred at plaintiff's plant in 1977." Plain-
tiff contended that a leak in a valve on a tank of acetylene gas caused the
accident and that it was a design defect in the valve that made the prod-
uct unreasonably dangerous. The Sherwood-Selpac Corporation, under a
1965 patent, manufactured the valve in 1972. Alabama Oxygen Company
purchased the valve from Sherwood-Selpac and incorporated the valve in
a tank of acetylene gas that it delivered to Grenada Steel in 1973.'8 At

75. 695 F.2d 883 (5th Cir. 1983).
76. See, e.g., Werner v. Upjohn Co., 628 F.2d 848 (4th Cir. 1980).
77. See, e.g., Oberst v. International Harvester Co., 640 F.2d 863 (7th Cir. 1980).
78. See supra note 72.
79. 695 F.2d at 888.
80. See Ault v. International Harvester Co., 13 Cal. 3d 113, 124, 528 P.2d 1148, 1154, 117

Cal. Rptr. 812, 818 (1974) (Clark, J., dissenting). See also supra notes 65-71 and accompa-
nying text.

81. 695 F.2d at 887.
82. See supra notes 65-71 and accompanying text.
83. 695 F.2d at 885.
84. Id.
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trial, Grenada Steel wanted to introduce evidence that Sherwood-Selpac
and Rego, a competitor, both had subsequently changed the design of the
valve.8 The trial court excluded both points of evidence, and the jury
returned a general verdict in favor of the defendant."

The Fifth Circuit Court affirmed the trial court's decision to exclude
both pieces of evidence." In reaching its decision, the court acknowledged
the policy considerations upon which the other circuits have held Federal
Rule of Evidence 407 applicable to strict products liability." The court,
however, decided not to rest its decision solely upon policy; rather it
based its decision upon both policy and relevancy considerations."

The circuit court first addressed the issue of the trial court's exclusion
of the evidence of Sherwood-Selpac's design changes in the valve." On
this issue, the court said that it cannot know why changes are made in
products unless evidence were to be taken on that issue.'1 The court then
looked generally at the probative value of subsequent design changes." In
a strict products liability case, the real issue "is whether the product or
its design was defective at the time the product was sold."' 3 The trial
court should try to keep the jury's attention focussed upon the time at
issue." The court felt that there was ample expert testimony concerning
the condition of the valve at the time of the sale,'& and if the evidence of
subsequent design changes were admitted into evidence, the information
would threaten "to confuse the jury by diverting its attention from
whether the product was defective at the relevant time to what was done
later."" The court believed that evidence of subsequent remedial mea-
sures has little probative value because evidence concerning the condition
of the product at a time not in issue bears little relevance to the condition

85. Id.
86. Id.
87. Id. at 888-89.
88. Id. at 887.
89. Id.
90. Id. at 886.
91. Id. at 887-88.
92. Id. at 888.
93. Id.
94. Id.
95. Id. It should be noted that when the court stated that there was ample expert testi-

mony regarding whether the valve was reasonably safe at the time of sale, the court could
have excluded the evidence of subsequent remedial measures under rule 403 by saying that
any further evidence had little or no probative value since evidence on that point had al-
ready been received by the court, and its probative value was outweighed by the cumulative
effect and waste of time.

96. Id. (citing S. SALtunG & K. REDDzN, Fsm=" RuLs op Evmpmcz MANuAL 181 (3d
ed. 1982)).
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of the product at the time in issue.9 Thus, the court held that the rule
expressed in Federal Rule of Evidence 407 was the final expression of a
balancing approach between the probative value of the evidence and the
possibility of jury confusion under Federal Rule of Evidence 403." In
other words, the probative value of subsequent remedial measures in
strict products liability cases is always substantially outweighed by the
possibility of jury confusion.

The circuit court also rejected Grenada Steel's argument on appeal that
the evidence of subsequent design changes should have been admitted
under the feasibility exception to Federal Rule of Evidence 407." The
court said that it was not for defendants to prove that they used the best
design, but only that they show that the product "meets the reasonable
expectations of the ordinary consumer as to its safety."'" The feasibility
of alternatives or even safer designs had not been controverted by defen-
dants; therefore, the court held the evidence inadmissable under the
exception.

101

The Fifth Circuit Court also held that the trial court properly excluded
evidence that Rego, a competitor, years after the manufacture and sale of
the valve in question, had changed the design of its rubber O-ring
valves. '" Neither the text nor the policy behind Federal Rule of Evidence
407 apply to subsequent remedial measures undertaken by third par-
ties.-" Thus, the circuit court held that the trial court properly excluded
the evidence of Rego's subsequent remedial measures not under Federal
Rule of Evidence 407 but rather under a balancing approach as called for
under Federal Rule of Evidence 403.104 The court said that there was lit-
tle probative value in a design change made by a competitor years after
the manufacture of the valve in question, and the court recognized the
great possibility both of jury confusion and prejudice.' 0 '

Unlike the Fifth Circuit Court in Grenada Steel, several of the other
circuit courts have based their decisions to exclude evidence of subse-
quent repairs upon the policy of not discouraging such repairs. Perhaps
the best reasoned opinion in this area is Werner v. Upjohn.'"

In Werner, the Fourth Circuit Court of Appeals held that the district
court erred in admitting into evidence a subsequent warning distributed

97. 695 F.2d at 888.
98. Id.
99. Id. at 888-89.

100. Id. at 888 (quoting Page v. Barko Hydraulics, 673 F.2d 134, 138 (5th Cir. 1982)).
101. 695 F.2d at 889.
102. Id.
103. Id.; see also FPn. R. Evw. 407.
104. 695 F.2d at 889.
105. Id.
106. 628 F.2d 848 (4th Cir. 1980).
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by the manufacturer-defendant for a prescription drug that plaintiff al-
leged caused his injuries.107 Plaintiff argued that Federal Rule of Evi-
dence 407, by its terms, barred such evidence only to prove negligence or
culpable conduct and that the court should have allowed presentation of
this evidence on his strict liability issue. ' The court acknowledged that
while the rule does not explicitly address strict liability actions, the ques-
tion should be answered by examining the policy behind the rule and by
determining whether that policy would be "served or subverted if evi-
dence of subsequent precautionary measures be admitted to prove strict
liability."' '

The court conceded that in a negligence action, the focus is on the de-
fendant, while in strict liability the focus is on the product.""0 The court,
however, did not believe this distinction should affect the policy behind
Federal Rule of Evidence 407.111 From a defendant's point of view, the
court stated, it makes no difference on what theory the evidence is admit-
ted; he would be less likely to take subsequent remedial measures if these
repairs were to be used against him in litigation arising out of a prior
accident."' Therefore, to support the public policy of encouraging repairs
and product improvements, the court concluded that Federal Rule of Evi-
dence 407 should apply to actions brought on a theory of strict products
liability.1

The court in Werner supported its conclusion by pointing out the close
similarity between negligence and strict liability, particularly in failure to
warn cases.114 Under a negligence theory, the court said that "the issue is
whether the defendant exercised due care in formulating and updating
the warning, while under a strict liability theory the issue is whether the
lack of a proper warning made the product unreasonably dangerous."11s

The court stated that "the issue under either theory is essentially the
same: was the warning adequate?" '1s The Fourth Circuit Court, there-

107. 628 F.2d at 851. Plaintiff introduced a warning published by Upjohn in March 1975
to prove that a 1974 warning by Upjohn was inadequate and made the drug unreasonably
dangerous. Id. at 853. Plaintiff's injuries arose prior to the issuance of the 1975 warning. Id.
at 852-53.

108. Id. at 856.
109. Id.
110. Id. at 857.
111. Id.
112. Id.
113. Id.
114. Id. at 858.
115. Id.
116. Id. See Chambers v. G.D. Searle & Co., 441 F. Supp. 377, 381 (D. Md. 1975), af'd,

567 F.2d 269 (4th Cir. 1977); Smith v. E.R. Squibb & Sons Inc., 405 Mich. 79, 89-90, 273
N.W.2d 476, 480 (1979).
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fore, refused to admit evidence of subsequent remedial measures on a
strict liability theory to avoid subverting the policy behind the repair
rule." 

7

The Second Circuit Court of Appeals in Cann v. Ford Motor Co.,"*
adopted the reasoning expressed in Werner that no distinction between
negligence and strict products liability causes of action justified the ad-
mission of evidence of subsequent remedial measures in strict liability ac-
tions.'" Unlike Werner, Cann was not a failure to warn case involving
prescription drugs. In Cann, plaintiffs sought to introduce evidence that
four years after their accident the manufacturer-defendant modified the
design of its vehicle's transmission and that two years after the accident
the manufacturer-defendant changed the owner's manual specifically to
instruct drivers to turn off the ignition before leaving the car.'"

The court in Cann recognized that the earlier Second Circuit Court
holding in Lindsay v. Ortho Pharmaceutical Corp.'32 controlled the ad-
missibility of the post-accident warning. The holding in Lindsay required
the court to consider, under Federal Rule of Evidence 403, whether the
probative value of the evidence was outweighed by the danger of unfair
prejudice and confusion."' In addition, the court in Cann stated that it
was required to apply Federal Rule of Evidence 403 to decide the admis-
siblity of evidence of post-accident design changes as well.' * The court
noted that while Federal Rule of Evidence 403 is a general safeguard
against admitting unfairly prejudicial evidence, Federal Rule of Evidence
407 more directly addresses the issue of admissibility of post-accident de-
sign changes.1 ' The court in Cann rejected plaintiffs' argument that Fed-
eral Rule of Evidence 401 is inapplicable in strict products liability ac-
tions because these actions do not involve negligence or culpable conduct.
Instead, the court held that Federal Rule of Evidence 407 does apply to
strict products liability actions."O The court expressed acceptance of the
policy rationale behind the rule of not deterring repairs and of its appli-
cability to defendants being sued under either negligence or strict

117. 628 F.2d at 860.
118. 658 F.2d 54 (2d Cir. 1981).
119. Id. at 60.
120. Id. at 59.
121. 637 F.2d 87, 94 (2d Cir. 1980).
122. 658 F.2d at 59. Fed. R. Evid. 403 provides as follows: "Although relevant, evidence

may by excluded if its probative value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evidence." Id.

123. 658 F.2d at 59.
124. Id.
126. Id. at 59-60.
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liability.123

A third and final case in this group of cases, Hall v. American Steam-
ship Co.,137 followed the two lines of reasoning set forth in Werner and in
Cann that Federal Rule of Evidence 407 should be applied in strict liabil-
ity actions because (1) negligence and strict liability theories are indistin-
guishable as far as imposing liability on the defendant and requiring him
to pay for damage done to the plaintiff and (2) the policy of encouraging
repairs makes sense under either theory.'" The court in Hall, however,
found that the operation of a vessel in an unseaworthy condition, "al-
though a species of strict liability, would be 'culpable conduct' within the
meaning of [Federal Rule of Evidence 4071 for it is such conduct that
would impose liability upon American Steamship under general maritime
law."13' Thus the Sixth Circuit Court, by equating strict liability with cul-
pable conduct in this situation, was able to extend Federal Rule of Evi-
dence 407 and require the exclusion of evidence of a change in policy to
show an unseaworthy condition at the time of the accident.'"

The Seventh Circuit Court of Appeals in Oberst v. International Har-
vester Co.,1s1 did not explicitly adopt the policy rationale relied upon in
Werner, Cann, and Hall. It seems reasonable to infer, however, that the
court implicitly relied upon this policy because of the majority's applica-
tion of the rule with its exceptions and the dissent's attack on the policy
of not discouraging subsequent repairs.

In Oberst, the court rejected the theory that evidence of subsequent
repairs would be admissible for any purpose in a strict liability action and
held that this evidence may be admitted only if it meets one of the excep-
tions stated in Federal Rule of Evidence 407.10 In the Oberst case, the
Seventh Circuit Court would have admitted evidence of post-accident
changes in design to show feasibility of an alternative design. The court,
however, found that there was no dispute about feasibility.'" The dis-
senting judge concluded that defendant's concession was not unequivocal
and, therefore, feasibility was controverted within the meaning of Federal
Rule of Evidence 407.1" The dissent also would have admitted the evi-

126. Id. at 60.
127. 688 F.2d 1062 (6th Cir. 1982).
128. Id. at 1066-67 (citing Werner v. Upjohn Co., 628 F.2d 848 (4th Cir. 1980), cert.

denied, 449 U.S. 1080 (1981)).
129. 688 F.2d at 1066.
130. Id. at 1066-67.
131. 640 F.2d 863 (7th Cir. 1980).
132. See id. at 866.
133. Id. at 866.
134. Id. at 868 (Swygert, J., dissenting). See 2 J. WMaNsrmN, WawmNm's Evumzucg

407101), at 407-6 to 407-7.
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dence as an exception to the rule for impeachment purposes."
Judge Swygert, in his dissenting opinion in Oberst, stated that "[in

strict liability cases, an exclusionary rule is unlikely to achieve its ostensi-
ble objective [policy goal], primarily because the exceptions to the rule
make exclusion uncertain, if not unlikely."' " Furthermore, Judge
Swygert stated that in cases similar to Oberst admissibility ultimately de-
pends upon the effectiveness of plaintiff's trial tactics in getting defen-
dant to controvert feasibility or in opening itself to impeachment." 7

The final group of cases that exclude evidence of subsequent repairs in
a strict liability action are those that apply various balancing tests to de-
termine the admissibility of the evidence. In Lindsay v. Ortho Pharma-
ceutical Corp.,'" plaintiff presented evidence of the contents of prescrip-
tion drug inserts that had been revised up to eight years after plaintiff
received her last prescription.'83 Defendant contended that the labeling
changes offered in this strict products liability action were subsequent re-
medial measures and were, therefore, within the proscription of Federal
Rule of Evidence 407.140 The Second Circuit Court, however, applied Fed-
eral Rule of Evidence 403 and determined that the probative value of the
evidence was outweighed by any unfair prejudice and confusion resulting
from the extensive use that plaintiff's counsel made of the post-accident
warnings."'

Although not a strict products liability action, the Fifth Circuit Court
of Appeals, in Gardner v. Chevron U.S.A., Inc.,142 approved the, trial
court's balancing of the public policy favoring the exclusion of evidence of
subsequent repairs and the danger of unfair prejudice resulting from this
evidence against the probative value of the evidence.43 The trial court
determined that the prejudice substantially outweighed the value of the
evidence."1 4 The court's lack of comment about the impact of the policy
considerations in this equation suggests that they were not a significant
factor in the court's decision.

In Longenecker v. General Motors Corp.,"' defendant did not object
under Federal Rule of Evidence 407 to the admission of a recall letter
that it sent to owners of its vehicles two months after plaintiffs' acci-

135. 640 F.2d at 868 (Swygert, J., disenting).
136. Id. at 870.
137. Id.
138. 637 F.2d 87 (2d Cir. 1980).
139. Id. at 93.
140. Id. at 94
141. Id.
142. 675 F.2d 658 (5th Cii., May 5, 1982) (Unit A).
143. Id. at 660.
144. Id.
145. 594 F.2d 1283 (9th Cir. 1979).
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dent." ' Instead, defendant contended that the letter had little relevance
to the issue in dispute and that its prejudicial effect outweighed any pro-
bative value.14 7 The trial court permitted the admission of the letter; but
it instructed the jury that the letter should be considered "for what you
think it is worth"14 8 and should not be seen as an admission of liability by
defendant.

1 4

The Ninth Circuit Court of Appeals in its opinion stated that the Fed-
eral Rule of Evidence 403 weighing process is primarily for the district
court to perform.'" The circuit court conceded that "trial judges are bet-
ter able to sense the dynamics of a trial than [appellate courts] can...
and broad discretion must be accorded them in balancing probative value
against prejudice." 161

III. COURTS THAT ADMIT EVIENCE OF SUBSEQUENT REMEDIAL
MEASURES IN STRiCT LIuaBITY AcTIONS

Shortly after the Fifth Circuit Court of Appeals announced its holding
in Grenada Steel that Federal oRule of Evidence 407 was applicable to
strict liability cases,162 the Tenth Circuit Court of Appeals, for the first
time, directly considered the same question in Herndon v. Seven Bar Fly-
ing Service, Inc."s Acknowledging the conflict with the Fifth Circuit
Court, the court in Herndon held that Federal Rule of Evidence 407
should be narrowly construed and should not apply to a product manu-
facturer in a strict liability action.'" Referring to a line of cases from the
Eighth Circuit Court of Appeals and from the Wisconsin Supreme
Court,1'1 the court in Herndon concluded that Federal Rule of Evidence
407 excludes only evidence that is used to prove defendant's negligence or
culpable conduct.'" Since Congress had not expressly provided for the
application of the rule in strict liability cases,15' the court reasoned that

146. Id. at 1286.
147. Id. Defendant objected to the introduction of the evidence under Federal Rule of

Evidence 403.
148. Id.
149. Id.
150. Id.
151. Id. (citing United States v. Radlick, 581 F.2d 225, 229 (9th Cir. 1978); United States

v. Juarez, 561 F.2d 65, 71 (7th Cir. 1977)).
152. See supra notes 78-98 and accompanying text.
153. 716 F.2d 1322 (10th Cir. 1983).
154. Id. at 1331.
155. Id. at 1329 (citing Unterburger v. Snow Co., 630 F.2d 599 (8th Cir. 1980); D.L. by

Friederichs v. Huebner, 110 Wis. 2d 581, 329 N.W.2d 890 (1983)).
156. 716 F.2d at 1331.
157. Id.; see Fan. R. Evm. 407 and advisory committee note (strict liability is not men-

tioned in either the rule or the note).
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the rule should be limited to cases in which there is an issue of defen-
dant's culpability.'" In those strict liability cases in which the focus is
only on the existence of a defect in the product and not on the manufac-
turer's culpable conduct, the rule excluding evidence of subsequent re-
pairs should not apply.' n

In Herndon, a negligence and strict liability suit arising out of an air-
plane accident, plaintiffs introduced into evidence the manufacturer's ser-
vice bulletin published more than a year after the accident.'" The bulle-
tin instructed owners of the designated aircraft to make modifications to
prevent the pitch trim switch from sticking.'" Plaintiffs maintained that
the switch was defective and had caused the plane's accident.'" They
sought to have the court admit the service bulletin as evidence relevant
and necessary to satisfy the burden on the issue of design defect.'" The
trial court allowed plaintiffs to submit the service bulletin into evidence
over defendant's objection that as a subsequent remedial measure the
bulletin was inadmissible under Federal Rule of Evidence 407.'" The
court, however, denied a similar request to admit an airworthiness direc-
tive issued by the Federal Aviation Administration (FAA) that required
the same modifications described in the manufacturer's service bulle-
tin.'" The court applied Federal Rule of Evidence 4031" and concluded
that the probative value of the FAA directive was outweighed by its pos-
sible prejudicial effect.'" Since the court had admitted the service bulle-
tin that covered the same ground, the court held that allowing the FAA
directive, into evidence would be cumulative and thus would overempha-
size the matter.'"

One of the issues on appeal was whether the admission of the service
bulletin published after the accident constituted error by the trial

158. 716 F.2d at 1328.
159. Id.; see Ault v. International Harvester Co., 13 Cal. 3d 113, 528 P.2d 1148, 117 Cal.

Rptr. 812 (1974). The doctrine of strict liability does not include negligence or culpable
conduct. The court in Ault stated that "if the [lI]egislature had intended to encompass cases
involving strict liability within the [exclusionary rule] it would have used an expression less
related to and consistant with affirmative fault than 'culpable conduct.'" Id. at 118, 528
P.2d at 1151, 117 Cal. Rptr. at 815.

160. 716 F.2d at 1324-25.
161. Id. at 1324.
162. Id.
163. Id. at 1324-25.
164. Id.
165. Id. at 1325.
166. See supra note 29 and accompanying text.
167. 716 F.2d at 1325.
168. Id.; see also FED. R. Evm. 403 advisory committee note (suggesting that the availa-

bility of other means of proof may be an appropriate factor in reaching a decision to exclude
evidence).
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court.16s In reaching its conclusion that Federal Rule of Evidence 407 did
not apply to strict products liability cases, the Tenth Circuit Court of
Appeals reviewed the rationales used by other circuit and state courts to
support their holdings. 170 Recognizing that the policy reason for excluding
evidence of subsequent repairs is based on the desire not to discourage
tortfeasors from taking steps to remedy a hazardous condition under their
control,"' the court acknowledged that the rule may be justified in negli-
gence actions.172

Although the rule may have utility in negligence cases, the court, how-
ever, proceeded to offer reasons why some courts have refused to apply
Federal Rule of Evidence 407 to strict liability cases. 17

3 First, the purpose
behind imposing strict liability on a manufacturer of an unsafe product
conflicts with the objectives of a negligence cause of action.174 The court
in Herndon noted that the adoption of a strict liability regime does not
assess liability based on the reasonableness of a defendant's conduct at
the time of the accident, but places responsiblity for the losses on the
manufacturer if his product's defectiveness was a cause of the accident.176
In a strict liability case, the focus of the jury should be on the manufac-
turer's product and not on his conduct.' 76 The court determined that if
evidence of subsequent remedial measures is relevant and not prejudicial
as determined under Federal Rule of Evidence 401177 and Federal Rule of
Evidence 403, then refusing to admit such evidence in a strict liability

169. 716 F.2d at 1326.
170. Id. at 1327-29.
171. FED. R. Evm. 407 advisory committee note. See also 2 D. LOuSELL & C. MumiL,

FEDERAL EVIDENCE § 164, at 239 (1978). Whether or not Federal Rule of Evidence 407 avoids
discouraging defendants from making remedial changes, there may be an unstated policy
basis behind the rule. The authors suggest that it may be unseemly and unfair to allow as
evidence proof that the defendant reacted sensibly and constructively to the fact that an
accident occurred. Id. at 241.

172. 716 F.2d at 1327; see J. WiOMoRE, supra note 11, § 283 at 174-75, noting that ma-
chines and objects cause injuries for reasons other than negligence of the owner, and thus,
the inference of negligence is not the plain and most probable one.

173. 716 F.2d at 1327-28.
174. Id. at 1327 (citing REsTATEMN (SECOND) oF ToRTs § 402A; W. PnossER, supra

note 43 § 103 at 671-72).
175. 716 F.2d at 1327.
176. Id.; see also Sutkowski v. Universal Marion Corp., 5 11. App. 3d 313, 281 N.E.2d

749 (1972). In the products liability field, "policy considerations are involved which shift the
emphasis from the defendant manufacturer's conduct to the character of the product." Id.
at 319, 281 N.E.2d at 753. The court held that the Illinois statutory rule excluding evidence
of post-occurrence changes in negligence cases did not apply to product liability cases. Id. at
319, 281 N.E.2d at 752-53.

177. FED. R. Evw. 401 provides: "'Relevant evidence' means evidence having any ten-
dency to make the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence." Id.
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case by applying a rule based on negligence principles would thwart the
policies underlying strict liability.17

0

Second, the Tenth Circuit Court found that courts have rejected the
policy argument that allowing evidence of post-accident measures will de-
ter manufacturers from making necessary design changes to prevent fu-
ture injuries. 179 The court reasoned that in a strict products liability suit
the manufacturer would not want to risk the possibility of additional law-
suits as a result of the defect in the product and would take steps to
remedy the defect regardless of the likelihood of its admission into evi-
dence.160 Furthermore, the court found that insurers and governmental
agencies also require manufacturers to take action to prevent potential
injuries. 181 Knowledge that a jury might award punitive damages if it
were known that a defendant failed to remedy a defect after being ap-
prised of its dangerousness also serves as an incentive for a manufacturer
to take necessary remedial measures.1" The court noted that since there
is no data to indicate that manufacturers even know of the existence of
Federal Rule of Evidence 407, there is no reason to apply the rule to
strict liability cases based on the argument that defendants use the rule
to guide their behavior."

The court in Herndon reviewed the Fifth Circuit Court of Appeal's
opinion in Grenada Steel and found unconvincing the deterrence, jury
confusion, and relevancy rationales for excluding evidence of subsequent
remedial measures in strict liability actions. '" Applying Federal Rule of
Evidence 401, the court in Herndon noted that "[e]vidence of subsequent
repairs is . . . relevant because a possible inference the jury can draw is
that the product at issue was defective before defendant implemented the
remedial measures."' " The court did not advocate automatic admissiblity
of the evidence, but recognized the need to weigh, under Federal Rule of
Evidence 403, the evidence's potential for prejudice and jury confusion

178. 716 F.2d at 1327 (citing D.L. by Friederichs v. Huebner, 110 Wis. 2d 581, 329
N.W.2d 890 (1983)).

179. 716 F.2d at 1327. See, e.g., Ault v. International Harvester Co., 13 Cal. 3d 113, 119-
21, 528 P.2d 1148, 1151-52, 117 Cal. Rptr. 812, 815-16 (1974); Robbins v. Farmers Union
Grain Terminal Ass'n, 552 F.2d 788, 793 (8th Cir. 1977); Chart v. General Motors Corp., 80
Wis. 2d 91, 101-02, 258 N.W.2d 680, 683-84 (1977).

180. 716 F.2d at 1327-28.
181. Id. at 1328.
182. Id.
183. Id.
184. Id. The danger of jury confusion resulting from the admission of post-accident rem-

edies may be averted by the application of Federal Rule of Evidence 403. When the trial
court determines that the probative value of the evidence does not substantially outweigh
its potential for jury confusion or prejudice, the judge is justified in excluding such evidence.

185. Id.; see 2 D. Louismu & C. MusLia, supra note 171, § 164 at 242 (1978).
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against its probative value.1"
The court based its decision in Herndon on reasoning used by the

Eighth Circuit Court of Appeals in a line of cases culminating in Un-
terberger v. Snow Co.,'97 and by the Wisconsin Supreme Court in D.L. by
Friederichs v. Huebner.'" Beginning in 1977 with Robbins v. Farmers
Union Grain Terminal Association,'" the Eighth Circuit Court has been
the only circuit court to refuse consistently and explicitly to apply Fed-
eral Rule of Evidence 407 to strict products liability cases. Relying on the
ground-breaking decision in Ault v. International Harvester Co.,'" which
held that the subsequent repair rule cannot fulfill an antideterrent func-
tion in the products liability field,"19 the court in Robbins admitted a let-
ter into evidence that contained a remedial warning issued by defendant
subsequent to the damage to plaintiff's interests.'" The court construed
Federal Rule of Evidence 407 literally and confined its application to
cases concerning negligence or other culpable conduct. 1"9 According to the
court in Robbins, since the doctrine of strict liability does not include
either negligence or culpability, the subsequent repair rule should not
apply.'"

Within four months of the Robbins decision, the Eighth Circuit Court,
in Farner v. Paccar, Inc.,"'6 reiterated its holding that the rule excluding
evidence of subsequent remedial measures was inapplicable in strict lia-
bility cases because it served no deterrent function. In Farner, the court
allowed into evidence a recall letter sent by defendant truck manufac-
turer to plaintiff sixteen months after the accident.1" After concluding
that Federal Rule of Evidence 407 is inapplicable to a strict liability
case,' the court analyzed the question of the admissibility of the recall
letter under the balancing approach of Federal Rule of Evidence 403.'
To contend with defendant's argument that the trial court should have
excluded the recall letter because of its inherently prejudicial nature, the

186. 716 F.2d at 1328-29.
187. 630 F.2d 599 (8th Cir. 1980).
188. 110 Wis. 2d 581, 329 N.W.2d 890 (1983).
189. 552 F.2d 788 (8th Cir. 1977).
190. 13 Cal. 3d 113, 528 P.2d 1148, 117 Cal. Rptr. 812.
191. Id. at 119-20, 528 P.2d 1151-52, 117 Cal. Rptr. 815-16.
192. 552 F.2d at 792. Plaintiffs sued for damage to their cattle that were fed a feed

supplement sold by defendant. Id. at 789-90. The letter issued by defendants to sales per-
sonnel subsequent to plaintiff's loss contained a warning not included in the original in-
structions accompanying the feed supplement. Id. at 792.

193. Id. at 792.
194. Id.
195. 562 F.2d 518, 528 (8th Cir. 1977).
196. Id. at 523.
197. Id. at 527.
198. Id. at 527-28.
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appellate court determined that the probative value of the evidence was
not outweighed by the possibility of prejudice to defendant.1"

In Unterberger v. Snow Co.,'" the Eighth Circuit Court of Appeals
demonstrated its consistency by citing its earlier decisions' 1 and by af-
firming the trial court's admission of subsequent remedial measures in a
strict liability case.' 0 The court stated very clearly that Federal Rule of
Evidence 407 does not apply to actions based on strict liability.203

The only exception to this line of holdings by the Eighth Circuit Court
occurred in DeLuryea v. Winthrop Laboratories,'24 in which plaintiff at-
tempted to have admitted into evidence a change made in a prescription
drug's package insert. Relying on Werner v. Upjohn,'" another drug case,
the court concluded that the standards for liability in a failure to warn
case concerning an unavoidably dangerous drug are essentially the same
under negligence and under strict liability.'" Federal Rule of Evidence
407, therefore, would apply to exclude the evidence since defendant's con-
duct in giving the warning is in issue under either theory.2" The court did
not overrule its earlier holdings that Federal Rule of Evidence 407 was
inapplicable to strict liability cases, but instead carved out an exception
when the circumstances of the case define negligence and strict liability in
nearly identical terms.'"

The court found support for its decision in Herndon in D.L. by
Friederichs v. Huebner,'" a recent Wisconsin Supreme Court case that
upheld the admission of evidence that defendant manufacturer added
warning labels and metal guards to its forage chopper wagons after one of
them amputated plaintiff's hand. The court in Huebner found the evi-
dence to be relevant and admissible to prove a design defect in an action

199. Id. In addition to the recall letter plaintiffs introduced the testimony of two truck-
ers who had experienced spring failure and loss of vehicle control while driving trucks simi-
lar to the one involved in the accident. Id. at 528. The court concluded that Federal Rule of
Evidence 407 did not bar this evidence either, and admitted it under a Federal Rule of
Evidence 401 analysis. Id.

200. 630 F.2d 599 (8th Cir. 1980).
201. Id. at 603 (citing Robbins v. Farmers Union Grain Terminal Ass'n, 552 F.2d 78 (8th

Cir. 1977); Farner v. Paccar, 562 F.2d 518 (8th Cir. 1977)).
202. 630 F.2d at 603. Plaintiff sought to recover damages from defendant manufacturer

for injuries suffered in a grain auger accident Id. at 601. An instruction and parts list illus-
trating modifications made in the grain auger after plaintiff's accident were admitted into
evidence. Id. at 602.

203. Id. at 603.
204. 697 F.2d 222 (8th Cir. 1983).
205. 628 F.2d 848 (4th Cir. 1980).
206. 697 F.2d at 228-29.
207. Id.
208. Id.
209. 110 Wis. 2d 581, 329 N.W.2d 890 (1983).
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brought under theories of strict liability and negligence2 10 The court re-
jected defendant's argument that the court should limit the admissibility
of subsequent remedial measures to cases in which only strict liability is
pleaded.211 The court reasoned that the judge could give a limiting in-
struction to prevent the jury from considering remedial evidence in deter-
mining negligence.213

The court in Huebner based its refusal to apply the subsequent repair
rule in strict liability cases on the same court's earlier holding in Chart v.
General Motors Corp.,'"3 which rejected the policy argument favoring the
rule. The court in Chart did not accept the contention that the subse-
quent repair rule would help guide the conduct of manufacturers of mass-
produced products.214 The court stated that economic realities, not evi-
dentiary rules, would have more influence on the behavior of manufactur-
ers; the sooner a manufacturer takes remedial measures, the less costly
the defect will be regardless of its use as evidence against the
manufacturer.21'

IV. ANALYSIS: ISSUES INVOLVED IN EXCLUDING EVIDENCE OF REMEDIAL

MEASURES IN STRICT PRODUCTS LIARILrY ACTIONS

The recent holding in Herndon in which the court stated that courts
should not apply Federal Rule of Evidence 407 to strict products liability,
actions was the culmination of a series of circuit court decisions that have
continued to follow the reasoning in Ault and have rejected the policy
rationale underlying the rule. The court's decision in Grenada Steel, on
the other hand, reflects the conflicting view in the circuit courts that Fed-
eral Rule of Evidence 407 has a legitimate function to play in strict prod-
ucts liability actions by excluding evidence that is irrelevant, highly prej-
udicial, and likely to discourage manufacturers from improving their
products. To evaluate the viability of either of these positions requires a
critical examination of the rationales used to support each and a consid-
eration of the impact of each on the public. Basic to the rationales are
three issues: the policy against not deterring manufacturers from im-
proving their products, the relevancy of the evidence and its tendency to
confuse the jury, and the avoidance of punishment.

210. Id. at 591, 329 N.W.2d at 905.
211. Id.
212. Id.
213. 80 Wis. 2d 91, 258 N.W.2d 680 (1977).
214. Id. at 101-02, 258 N.W.2d at 684.
215. Id.
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A. Public Policy

The predominant rationale for the application of Federal Rule of Evi-
dence 407 to strict products liability actions is "a policy against discour-
aging the taking of safety measures."216 Although originally proposed as a
justification for the exclusion of evidence of subsequent remedial mea-
sures in a negligence action, courts have used this policy rationale to sup-
port their decisions in strict liability cases as well. Thus, in its recent
opinion in Grenada Steel, the Fifth Circuit Court of Appeals continued
to cling to the assumption that the rule promotes safety measures.2 In
the same opinion, however, the court acknowledged that there is no em-
pirical evidence to support this traditional policy rationale.216 The court
appeared to be concerned that it could not be certain that no manufac-
turer would be deterred from making remedial changes if the court ad-
mitted such evidence. Lacking certainty about the effect of rejecting Fed-
eral Rule of Evidence 407, the Fifth Circuit Court took a conservative
approach and opted to support the use of the rule in strict products lia-
bility actions.

The court in Ault and those circuit courts following Ault have refused
to apply Federal Rule of Evidence 407 to strict products liability cases;
however, they have accepted for the most part the policy function of the
rule in negligence actions. 219 The court in Ault reasoned that the typical
products liability defendant, being a mass-producer of manufactured
goods, will not forego making changes in its product simply because evi-
dence of the change may be used in a lawsuit.2 0 It would be "manifestly
unrealistic," the court stated, to suggest that a manufacturer would risk
innumerable additional lawsuits and adverse publicity rather than take
remedial measures to improve his product."" It is, as one commentator
has pointed out, in the economic self-interest of product distributors to
repair defective products . 2 2

A court that accepts the deterrence rationale underlying Federal Rule
of Evidence 407 must make the additional assumption that manufactur-
ers have knowledge of the rule and use it to guide their behavior. If, in
fact, defendant manufacturers are aware of the rule, they also know that
plaintiffs can easily have evidence of subsequent changes in the product

216. C. MCCORMICK, supra note 23, § 275, at 666 and Supp. 1978.
217. 695 F.2d at 887.
218. Id. at 887; see also Schwartz, The Exclusionary Rule on Subsequent Repairs-A

Rule in Need of Repair, 7 FoRum 1, 6 (1971).
219. 13 Cal. 3d at 119-20, 528 P.2d at 1151-52, 117 Cal. Rptr. at 815-16.
220. Id. at 120, 528 P.2d at 1151-52, 117 Cal. Rptr. at 815-16.
221. Id. at 120, 528 P.2d at 1152, 117 CaL. Rptr. at 816.
222. Note, Products Liability, supra note 11, at 848-50.
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admitted under one of the rule's exceptions. 223 In order to have an impact
on manufacturers and to encourage product repairs and improvements,
application of the rule must be predictable.224 Presently, however, the
many exceptions to the rule and the conflict in the courts over the rule's
application in strict products liability actions create a situation that offers
defendants little effective guidance for their future behavior. In light of
these contentions, the court in Grenada Steel was wise to avoid basing its
holding primarily on policy. The court should have gone one step further,
however, and abandoned this rationale as the court in Herndon did.

The court in Werner addressed the problem of the many exceptions to
Federal Rule of Evidence 407. Recognizing that the exceptions threaten
to swallow the rule, the court in Werner would limit exceptions to the
rule to those situations in which the defendant attempts to make offen-
sive use of the exclusion of evidence of subsequent remedial measures.'2 5

"[I]f [a] defendant denies ownershipor control, contends that no such
repair or improvement was possible, or makes statements conflicting with
the fact of repair, then the plaintiff should be allowed to make use of
subsequent remedial measures."'26 The court in Werner did not want de-
fendants to gain a direct benefit over and above the fact of exclusion. In
other words, the rule must not have the effect of shielding defendants
from liability that was imposed legitimately.

In a strict products liability action, if there is a causal connection be-
tween plaintiff's injury and defendant's act, the only question is whether
the court should place the loss upon the party who caused the injury or
the party who suffered it."7 The policy underlying the doctrine of strict
liability favors imposing liability for the loss on the party who can best
afford or avoid the loss-the manufacturer. The policy shifts the risk in-
herent in the product away from the consumer to the manufacturer who
can spread the cost of assuming such risk by increasing prices.22 The ap-
plication of Federal Rule of Evidence 407 to strict liability actions, how-
ever, prevents the plaintiff from using relevant evidence and increases the
probability of his losing the suit. The end result may very well spell disas-
ter for the individual plaintiff who would then have to bear the financial
loss caused by the defendant's defective product.

Since the original intention of strict products liability theory was to

223. Oberst v. International Harvester Co., 640 F.2d 863, 870 (7th Cir. 1980).
224. Id.
225. 628 F.2d at 857.
226. Id.
227. Note, The Case for the Renovated Repair Rule. Admission of Evidence of Subse-

quent Repairs Against the Mass Producer in Strict Products Liability, 29 AM. U.L. Rv.
135, 176 (1979).

228. W.Pnossm, supra note 43, § 4, at 22-23.
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encourage the manufacture of safer products by allowing plaintiffs to re-
cover damages from defendant manufacturers without proving negligence,
a rule that shields manufacturers from liability by excluding relevant evi-
dence acts to frustrate the intended purpose of the strict products liabil-
ity doctrine. Consequently, plaintiffs will prevail less frequently in their
actions against manufacturers, and as a result manufacturers will experi-
ence less pressure to produce safer products.

B. Relevancy and Jury Confusion

Modern evidence law is based on a truth-seeking model that evaluates
the effectiveness of rules of evidence by whether or not they increase the
likelihood that a jury will reach a correct verdict.2 2' The fact finder, it is
believed, will be better able to arrive at a just verdict if courts admit
every piece of evidence that is probative of the issue unless a clear ground
of policy excludes it."' The current split of authority in the circuit courts
over the applicability of Federal Rule of Evidence 407 to strict products
liability actions points out the absence of a clearly acceptable policy
ground for exclusion of this evidence.

Since the plaintiff in a products liability action seeks to prove that a
product was defective while under the manufacturer's control, evidence of
repairs or improvements undertaken after an accident is relevant to prove
this control. Courts that refuse to admit evidence of subsequent remedial
measures express the fear that while this evidence may have some rele-
vance, a manufacturer may have made changes in his product for reasons
having no bearing on the issue of defectiveness."' Thus, these courts fear
that a manufacturer who merely undertakes to improve his product may
risk liability for an injury caused by an earlier nondefective version of the
product as a result of the admission of evidence of his subsequent act."
This reasoning expressed by the Fourth Circuit Court of Appeals, how-
ever, ignores the jury's ability to evaluate all the evidence presented and
to appreciate the defendant's motives in altering his product.

The apparent conflict in the holdings of the circuit courts on the issue
of the admission of evidence of subsequent remedial measures may be
partly the result of a difference in each court's attitude about the most
effective method for preventing the admission of prejudicial evidence and
the amount of discretion given to trial court judges to exclude evidence.
Those courts favoring exclusion of this evidence in strict products liabil-

229. R. LEmPRTr & S. SAI.zBtuG, supra note 18, at 148. See also FED. . Evm. 102.
230. J. THAY R, PRELIMINARY TREATISE ON EVIDENCE 530 (1898), quoted in R. LMPEirr &

S. SALsZuRO, supra note 18, at 149.
231. 628 F.2d at 857.
232. Id.
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ity actions appear to be concerned with the jury's inability to address the
relevant issues of the case. They anticipate that a jury will be easily con-
fused and unable to focus its attention on whether the product was defec-
tive at the time it was sold. These same courts, however, would admit
evidence of subsequent changes under one of the exceptions listed in Fed-
eral Rule of Evidence 407 and would expect a jury, in those instances, to
be able to consider the evidence only in relation to the appropriate issue.
If a jury can handle such evidence to determine issues of control, feasibil-
ity, or ownership, a jury should also be able to direct its attention in a
strict products liability case to whether the product was defective at the
time in question without becoming confused and losing its reference
point.

Professor McCormick has suggested that before evidence of subsequent
changes is received as relevant, the party introducing the evidence must
persuasively satisfy the trial court that (1) the issue on which it is offered
is of substantial importance, (2) the issue is actually, and not merely for-
mally, in dispute, (3) that the plaintiff cannot establish the fact to be
inferred conveniently by other proof; and consequently, that the need for
the evidence outweighs the danger of its misuse .2 If courts were to adopt
this test, it would require case by case determinations concerning the ad-
mission of this evidence. Some courts might object on the grounds that
this approach would increase the work of the court. Granted there would
be some decrease in judicial economy, but the advantages of this ap-
proach outweigh the slight investment in time required to apply the test.
First, McCormick's test would be preferable to applying a blanket rule
that may obscure important differences in fact patterns and may subvert
the paramount policy underlying strict products liability theory. Second,
this approach would alleviate potential unfairness to the defendant by
allowing the trial court to balance the need for the evidence against the
dangers of its use. Since many courts already apply a balancing test,2"
and since trial courts are in a better position to appreciate the unique
facts of a particular case, this would appear ultimately to be a workable
test.

C. Fairness to the Defendant

One reason some courts may be loathe to admit evidence of subsequent
changes in a strict liability action is to prevent 'unfairness' to the defen-
dant.'" This concern about fairness to the defendant appears to be more
than the court's attempt to equalize the opposing adversarial positions

233. C. McCoRmicx, supra note 23, § 275, at 668-69.
234. See supra notes 152-215 and accompanying text.
235. 13 Cal. 3d at 126, 528 P.2d at 1156, 117 Cal. Rptr. at 820 (Clark, J., dissenting).

141519841



MERCER LAW REVIEW

during litigation. In some respects the courts may be applying Federal
Rule of Evidence 407 to prevent what would otherwise be 'punishment' of
a defendant who has acted in a nonculpable and blameless manner.

In some cases, defendant has made changes in his product several years
after plaintiff's accident for reasons obviously unrelated to the incident.
The court cannot fail to recognize that the subsequent repair rule in such
cases has had no impact on defendant's behavior. The policy of encourag-
ing repairs would not be served by applying the rule since the repairs
have already been made. To allow the evidence to be admitted, however,
would accomplish only one purpose-punishment of the defendant who
has acted in a reasonable and responsible manner. Since tort law typically
imposes punitive sanctions only for intentional and morally outrageous
acts, this would violate the court's traditional notion of fairness. To pre-
serve fair play to the defendant who has acted as a good citizen, some
courts will exclude evidence of remedial measures even though they do
not believe the rule substantially furthers the goal of encouraging
modifications.""

One commentator suggests that a court will be inclined to resolve
doubts in favor of admitting the evidence to the extent it doubts the ef-
fectiveness of the policy to encourage repairs or does not anticipate jury
misuse of the evidence, particularly when the evidence will increase the
probability of arriving at an accurate result.8 7 Since no empirical data
exists concerning the effect of the rule on the behavior of manufacturers,
courts would have to base their decisions solely on conjecture. This sug-
gests why courts recently have been emphasizing in their opinions the
jury confusion issue as grounds for their decisions.'"

V. CONCLUSION

In 1983, the Fifth Circuit Court of Appeals and the Tenth Circuit
Court of Appeals decided cases concerning the issue whether Federal
Rule of Evidence 407 should be applied in a strict products liability ac-
tion to prohibit the admission of evidence of remedial measures taken by
a manufacturer after his product had caused an injury. The Fifth Circuit
Court in Grenada Steel followed the traditional approach in its holding
by excluding the evidence. The Fifth Circuit Court, however, deviated
from the majority of courts that have also applied Federal Rule of Evi-
dence 407 to strict products liability actions when it based its holding on
relevancy rather than policy grounds.

On the other hand, the Tenth Circuit Court in Herndon, by refusing to

236. Id. at 125, 528 P.2d at 1155, 117 Cal. Rptr. at 819 (Clark, J., dissenting).
237. Ribstein, supra note 37, at § 10.07 [3)[c).
238. See 695 F.2d at 887-88.
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exclude evidence of remedial measures, adopted the reasoning originally
proposed in Ault that this evidence is relevant and that its admission is
not likely to deter any defendant-manufacturer from repairing or improv-
ing his product after an accident.

There is no empirical data available, at present, to support the belief
that manufacturers are encouraged to make repairs based on the knowl-
edge that Federal Rule of Evidence 407 will prohibit the use of evidenceagainst them of any actions taken after an accident. In all likelihood, the
exceptions to the rule will provide the plaintiff with a number of alterna-
tive means for presenting the evidence to the jury. The economic realities
of the marketplace and the desire to avoid additional lawsuits are more
potent forces motivating manufacturers to remedy defects in their prod-
ucts than the existence of a rule known only to lawyers.

The circuit courts could resolve their conflict over the application of
Federal Rule of Evidence 407 in strict products liability actions by pro-
moting the use of a balancing test. Trial courts should be instructed to
weigh the need for this evidence and balance the probative value of the
evidence against the possible dangers of its use. A balancing test would
allow the courts to take into consideration problems of proof in a strict
products liability action, issues of fairness to the defendant, and the im-
portance of presenting relevant evidence to the jury. This approach would
eliminate the mechanical use of a negligence-based rule in a strict prod-
ucts liability action and should further the court's goal of achieving equi-
table results.
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