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. SUBJMCT MATM JUISDICTION

A. Federal Question

It is black letter law that the existence of federal question jurisdiction
must appear on the face of the plaintiff's complaint and that a federal
court need not-indeed, must not-search for federal questions lurking
among the pleadings filed by other parties.1 The Eleventh Circuit had
occasion to apply this rule in First Federal Savings & Loan Association
v. Brown,s a consolidated appeal of nine cases in which the central issue
was the enforceability of 'due on sale' mortgage clauses.3 These clauses,
which are authorized by federal regulation,' permit a federal savings and
loan association to declare immediately due and payable all sums secured
by the association's mortgage if the borrower sells the loan security with-
out the association's prior written approval.5 The cases considered on this
appeal fell into three categories: (1) six cases in which plaintiff associa-
tions sought to foreclose mortgages following unapproved sales of loan
security by borrowers; (2) a single case in which purchasers of property
subject to a mortgage containing a due on sale clause sought a declaratory
judgment that the clause was not enforceable; and (3) two cases in which
associations sought a declaratory judgment that their due on sale clauses
were enforceable.6

* University of North Carolina (B.A., 1966); Columbia University, (J.D., 1969). Member,
State Bar of Georgia.

1. See, e.g., Gully v. First Nat' Bank, 299 U.S. 109 (1936); Louisville & Nashville R.R. v.
Mottley, 211 U.S. 149 (1908).

2. 707 F.2d 1217 (11th Cir. 1983).
3. Id. at 1219.
4. See 12 C.F.R. § 545.8-3(f) (1982).
5. 707 F.2d at 1219.
6. Id. at 1219-20.
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For purposes of its jurisdictional analysis, the Eleventh Circuit treated
the cases in the first and third categories together, that is, those cases in
which the associations appeared as plaintiffs.7 The associations argued
that their complaints raised the following federal questions under 28
U.S.C. § 1331 and 28 U.S.C. § 1337:4 (1) whether due on sale clauses are
enforceable and (2) whether the applicable federal regulations preempt
contrary state law.' The Eleventh Circuit rejected this argument, explain-
ing that a complaint does not present a federal question merely because it
anticipates a federal question defense or a federal question response to a
nonfederal defense.10 The associations' coercive remedies were matters of
state contract law, pure and simple. The federal questions on which the
associations relied would arise only if the due on sale clauses were chal-
lenged by way of defense and the associations sought to avoid application
of that defense on grounds of federal preemption.1 Because the existence
of federal question jurisdiction did not appear on the face of the associa-
tions' complaints, the Eleventh Circuit held that subject matter jurisdic-
tion did not exist in the first and third categories of cases."2 The court
viewed differently, however, the single case in the second category, and
properly so. There the purchasers, as plaintiffs, challenged the enforce-
ability of a federally sanctioned due on sale clause in their own com-
plaint. Because the rights asserted by plaintiffs would be vindicated if the
federal regulations were given one construction and defeated if given an-
other, the court held that federal question jurisdiction did exist in that
case. 18

In Fouche v. Jekyll Island-State Park Authority," an employment
sex discrimination action under 42 U.S.C. § 198315 and Title VU of the
Civil Rights Act of 1964,"s the court considered (1) whether the eleventh
amendment barred plaintiff's claim against Georgia's Jekyll Island-State
Park Authority (Authority) under section 1983 and (2) whether plaintiff's

7. Id. at 1220. The court explained that the federal Declaratory Judgment Act, 28
U.S.C. If 2201-02 (1976 & Supp. V 1981) does not confer subject matter jurisdiction when it
otherwise would not exist but merely creates a new remedy in cases for which there is an
independent basis of federal jurisdiction. Thus, the associations' declaratory judgment ac-
tions stood on the same footing as their foreclosure actions for jurisdictional purposes. Id.

8. 28 U.S.C. § 1331 (1976 & Supp. V 1981); 28 U.S.C. § 1337 (1976 & Supp. V 1981).
9. 707 F.2d at 1220.

10. Id.
11. Id. at 1220-21.
12. Id. at 1221.
13. Id. The court held, however, that the federal regulations preempted contrary Florida

law and that the association was entitled to enforce its due on sale clause.
14. 713 F.2d 1518 (11th Cir. 1983).
15. 42 U.S.C. § 1983 (1976 & Supp. V 1981).
16. Id. § 2000e to -17 (1976 & Supp. V 1981).
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failure to obtain a 'right to sue' letter from the Attorney General was a
jurisdictional defect that would bar her claim against the Authority under
Title VII.17 With respect to the first issue, the court noted that eleventh
amendment immunity applies to states and state officials but not to a
state's political subdivisions's Thus, the court was required to determine
whether the Authority was an arm of the state, as the Authority argued,
or whether it was instead a political subdivision of the state, as plaintiff
contended. In making this determination, the court looked to the Author-
ity's characterization under Georgia law and the degree of control that
the state exercised over it." Finding that Georgia treated the Authority
as part of the executive branch of state government and that the state
exercised meaningful control over its finances, the court held that the Au-
thority was in reality an arm of the state entitled to eleventh amendment
protection.2  The court acknowledged that this protection might be
waived, but it emphasized that the language employed to effect a waiver
must be subject to no other reasonable construction and that a state's
consent to suit in its own courts does not necessarily constitute a waiver
of its eleventh amendment immunity to suit in the federal courts.2 1 Al-
though the Authority's enabling legislation provided that it might be sued
in 'all courts,' the Eleventh Circuit held that this general language must
be read in conjunction with a subsequent section of the statute, which
provided that all actions against the Authority were to be brought in the
Superior Court of Fulton County, Georgia.22 The Eleventh Circuit read
the latter provision as limiting the Authority's ability to waive immunity
to those proceedings brought against it in Georgia courts. Accordingly, it
found no waiver of the Authority's eleventh amendment immunity to suit
in the federal courts."

With respect to the second issue, Title VII requires a plaintiff to obtain
a right to sue letter from the Attorney General before he sues a govern-
ment, governmental agency, or political subdivision for discrimination in
employment.2' Notwithstanding this statutory directive, the Attorney
General had declined to issue the letter in this case, taking the position
that the letter must come from the Equal Employment Opportunity
Commission.2 Relying on Pinkard v. Pullman-Standard" and Jackson v.

17. 713 F.2d at 1518.
18. Id. at 1520.
19. Id.
20. Id. at 1522.
21. Id.
22. Id.
23. Id. at 1523.
24. 42 U.S.C. § 2000e-5(f)(1) (1976 & Supp. V 1981).
25. 713 F.2d at 1524.
26. 678 F.2d 1211 (5th Cir. 1982) (Unit B), cert. denied, 103 S. Ct. 729 (1983).
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Seaboard Coast Line Railroad,27 the Eleventh Circuit held that issuance
of a right to sue letter was not a jurisdictional prerequisite to the filing
of a Title VII complaint, but was instead merely a condition precedent
that might be dispensed with on equitable grounds in an appropriate
case." The court concluded that equitable considerations required it to
overlook plaintiff's failure to obtain a right to sue letter in this case, inas-
much as plaintiff had made an unsuccessful but bona fide attempt to ob-
tain the letter from the Attorney General, and that dismissal of her com-
plaint under these circumstances would be unjust."

The most important 'federal question' case decided during the survey
period was Wood v. Orange County,s0 a case in which the Eleventh Cir-
cuit clarified the jurisdiction of district courts to entertain federal claims
that arguably were resolved in prior state court proceedings. Plaintiffs
were two individuals charged with crimes in a Florida state court. They
were represented in their criminal cases by appointed attorneys from the
county public defender's office, each plaintiff having executed an affidavit
of insolvency."1 The affidavit informed plaintiffs that liens might be im-
pressed against their property for the value of the public defender's ser-
vices and provided that their execution of the affidavit constituted a
waiver of further notice of the lien proceedings. After the criminal cases
were concluded, the Florida criminal court impressed liens against the
property of each plaintiff, neither of whom received actual notice of the
proceedings in which this was done." Plaintiffs then filed suit in federal
district court, contending that the Florida court's failure to give notice of
the lien proceedings deprived them of due process. The district court de-
nied defendant's motion to dismiss for want of subject matter jurisdiction
but certified the issue for interlocutory appeal."

Relying on the Supreme Court's decision in Rooker v. Fidelity Trust
Co.," defendants argued on appeal that a federal district court has no
jurisdiction to review the judgment of a state court and that, therefore,
the district court in this case lacked power to hear plaintiffs' due process
challenge to the lien proceedings in the Florida criminal court."5 In
Rooker, the Supreme Court had held that a federal district court may not
correct errors of federal law made by a state court acting within its juris-

27. 678 F.2d 992 (11th Cir. 1982).
28. 713 F.2d at 1524-26.
29. Id. at 1526.
30. 715 F.2d 1543 (11th Cir. 1983).
31. Id. at 1545.
32. Id.
33. Id.
34. 263 U.S. 413 (1923).
35. 715 F.2d at 1545.
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diction, explaining that district courts are courts of 'original' jurisdiction
only and that in any event review of state court judgments concerning
questions of federal law is committed exclusively to the Supreme Court."
Although in Gresham Park Community Organization v. Howell" the for-
mer Fifth Circuit had given Rooker a narrow reading and had disap-
proved a number of earlier Fifth Circuit decisions purporting to follow it,
the Supreme Court's subsequent decision in District of Columbia Court
of Appeals v. Feldman" "breathed new life into the Rooker doctrine as
traditionally conceived"3'9 and reaffirmed the principle that the lower fed-
eral courts may not decide federal questions which are raised in state
court proceedings and that are "inextricably intertwined"' 0 with state
court judgments. Indeed, Feldman appeared to go Rooker one better, sug-
gesting strongly that a district court may not hear federal claims that the
plaintiff might have raised-but in fact did not raise-in the state court
proceedings."

The Eleventh Circuit acknowledged that Feldman's apparent extension
of the Rooker doctrine to federal claims that a plaintiff had failed to raise
in a state court action appeared to support defendants' argument in this
case. It held, however, that this extension of the Rooker doctrine "can
apply only where the plaintiff had a reasonable opportunity to raise his
federal claim in the state proceedings,"" for otherwise the plaintiff can-
not be regarded as having failed to raise the claim and the claim cannot
be regarded as 'inextricably intertwined' with the state court judgment.
Moreover, any other interpretation of Rooker and Feldman would deprive
a plaintiff of any forum in which he might raise his federal claim and
would give rise to serious due process problems of its own."3 Turning to
the facts of the case before it, the Eleventh Circuit concluded that plain-
tiffs had not had a reasonable opportunity to raise their federal claims in
the state court lien proceedings." The court rejected defendants' argu-
meint that plaintiffs could have raised their federal claims when they were
asked to sign the insolvency affidavits because at that point in time no
lien proceedings had been commenced.4'5 It likewise rejected defendants'
argument that plaintiffs could have raised their federal claims on appeal
from the judgment creating the liens, because plaintiffs did not learn of

36. 263 U.S. at 416.
37. 652 F.2d 1227 (5th Cir. Aug. 10, 1981) (Unit B).
38. 103 S. Ct. 1303 (1983).
39. 725 F.2d at 1546.
40. 103 S. Ct. at 1316-17.
41. Id. at 1315 n.16.
42. 715 F.2d at 1547.
43. Id.
44. Id.
45. Id.
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the lien judgments until well after the last day on which they might have
filed an appeal.46 Finally, the court found unpersuasive defendants' argu-
ment that plaintiffs could have raised their due process challenge in the
Florida courts by motion to set aside the lien judgment, explaining that
Rooker does not require exhaustion of all available state remedies and
that when, as here, the district court is asked to perform a judicial func-
tion identical to one that also might be performed by a state trial court,
the Rooker doctrine has no application. Thus, because plaintiffs' federal
claims were not 'inextricably intertwined' with a state court judgment,
the Eleventh Circuit held that the district court had jurisdiction to decide
them.4"

B. Diversity

A corporation is an indispensable party in a derivative action brought
by one of its shareholders.4

0 In Liddy v. Urbanek,4 the Eleventh Circuit
demonstrated that the corporation's presence in the action can have im-
portant and sometimes adverse jurisdictional consequences. There, one
fifty percent shareholder, who was the president of the corporation as
well, brought a derivative action against the other fifty percent share-
holder, contending that the latter had converted and wasted the corpo-
rate assets. The corporation itself, organized under the laws of Florida,
was not named as a party." Because plaintiff was a citizen of New Jersey
and defendant was a citizen of Florida, plaintiff maintained that diversity
jurisdiction existed.51 Following a jury verdict for plaintiff, defendant ap-
pealed, contending that the corporation was an indispensable party plain-
tiff and that its presence in the action destroyed diversity.52

After stating the rule that a corporation is indeed an indispensable
party in a derivative action, the Eleventh Circuit considered whether in
the circumstances of this case the corporation should be aligned as a
plaintiff or as a defendant.53 The Florida corporation's alignment was
critical, of course, for if it was properly a party plaintiff, diversity no
longer would exist. The court noted that ordinarily a plaintiff shareholder
names the corporation as a defendant, thus insuring its presence in the
litigation. Thereafter, the corporation is aligned according to its real in-

46. Id. at 1548.
47. Id.
48. See, e.g., Ross v. Bernhard, 396 U.S. 531 (1970); Meyer v. Fleming, 327 U.S. 161

(1946).
49. 707 F.2d 1222 (11th Cir. 1983).
50. Id. at 1223.
51. Id.
52. Id.
53. Id. at 1224.
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terests." If the plaintiff's contention is that the controlling shareholders
or principal officers of the corporation are guilty of fraud, malfeasance, or
the like, so that the corporation can be regarded as antagonistic to the
plaintiff, the corporation is allowed to remain as a defendant." If, on the
other hand, the plaintiff himself is the majority shareholder or a control-
ling officer, so that the corporation cannot be regarded as antagonistic to
him, the corporation is realigned as a party plaintiff." In this case, plain-
tiff's status as a fifty percent shareholder and president of the corporation
virtually demanded the conclusion that his interests and those of the cor-
poration were the same. Thus, the Eleventh Circuit held that the corpora-
tion must be aligned as a plaintiff.'7 Because this alignment placed Flr-
ida residents on both sides of the action, diversity no longer existed.
Accordingly, the Eleventh Circuit vacated the district court's judgment
and remanded with direction to dismiss the action for lack of subject
matter jurisdiction."

C. Ancillary and Pendent

Under the doctrine of ancillary jurisdiction, a federal court may adjudi-
cate claims not otherwise within its jurisdiction if those claims bear a suf-
ficiently close relationship to other claims over which it does have juris-
diction. The doctrine reflects the practical reality that "a district court
acquires jurisdiction of a case or controversy in its entirety"" and that,
unless it possesses power to determine incidental matters in which no in-
dependent grounds of jurisdiction exist, it frequently will be unable to
"dispose of the principal case effectively' g or "do complete justice in the
dispute" 1 before it.

In Eagerton v. Valuations, Inc.," the Eleventh Circuit explored at
some length the nature of the required relationship between claims for
which an independent basis of federal jurisdiction exists and those for
which it does not exist. Plaintiffs were state and county agencies that
sought damages from a real estate appraisal firm and its surety for breach
of contract. The parties were nondiverse, and plaintiffs' complaint

54. Id.
55. Id.
56. Id. at 1224-25.
57. Id. at 1225.
58. Id.
59. 13 C. WRtGwr, A. MuLzR & E. CooPm, FimoDAL PRACTICE AND PoCnDURN § 3523, at

56 (1978).
60. Id. § 3523, at 57.
61. Id. § 3523, at 58.
62. 698 F.2d 1115 (11th Cir. 1983).
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presented no federal question." At a pretrial conference, however, the
parties agreed that the case was ancillary to Weissinger v. Boswell, 4 an
earlier case in which a three-judge district court had held that Alabama's
ad valorem tax was unconstitutional because taxing authorities assessed
corporate property at a higher percentage of fair market value than
noncorporate property.6" In the wake of that decision, the Alabama legis-
lature had required a reappraisal of all property in the state for ad
valorem tax purposes. Pursuant to this mandate, Hale and Greene Coun-
ties contracted with Valuations, Inc. to perform the reappraisal work
within their respective jurisdictions." When the two counties determined
that Valuations was not proceeding with the work expeditiously, they ter-
minated the contracts, employed a substitute appraiser, and brought this
action against Valutions and its surety for damages. Plaintiffs prevailed
at trial, and defendants appealed.67

The Eleventh Circuit raised the jurisdictional issue on its own at oral
argument, noting its continuing duty to inquire into the basis for the dis-
trict court's exercise of jurisdiction and the rule that subject matter juris-
diction may not be waived or conferred by consent of the parties." The
court observed that the exercise of ancillary jurisdiction is proper only
when there is a "tight nexus"' 9 between the main federal claim and the
incidental state claim, and that no such nexus or logical relationship ex-
ists unless (1) the same aggregate of operative facts serve as the basis for
both claims or (2) the core of facts supporting the original claim activates
legal rights in favor of a party defendant that otherwise would remain
dormant.70 It acknowledged that ancillary jurisdiction may be invoked
when necessary to protect or effectuate a prior federal court judgment but
drew a distinction between "those acts which are necessary to enforce a
judgment or order and those which are done merely for the sake of proce-
dural convenience." 7' Relying heavily on the former Fifth Circuit's deci-
sion in Warren G. Kleban Engineering Corp. v. Caldwell, the Eleventh
Circuit held that plaintiff's breach of contract claims bore little or no logi-
cal relationship to the facts giving rise to the federal claims asserted in
Weissinger, which were concerned solely with the lawfulness of dispari-

63. Id. at 1116.
64. 330 F. Supp. 615 (M.D. Ala. 1971).
65. Id. at 622.
66. 698 F.2d at 1116-17.
67. Id. at 1117.
68. Id. at 1118.
69. Id. at 1119.
70. Id.
71. Id.
72. 490 F.2d 800 (5th Cir. 1974).
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ties in Alabama's ad valorem taxing procedures." It also concluded that
plaintiffs' contract claims had not been 'activated' by Weissinger in any
meaningful sense, for the claims to which this aspect of the ancillary ju-
risdiction rule speaks are limited to compulsory counterclaims, cross-
claims, and third-party claims.74 Finally, the court explained that neither
considerations of judicial economy nor the convenience of the parties may
overcome the jurisdictional limitations under which federal courts are
obliged to operate and that, in any event, a determination of plaintiffs'
contract claims was unnecessary to enforce the Weissinger judgment be-
cause the reappraisal work called for by that judgment was being carried
out by the substitute appraiser. For these reasons, the Eleventh Circuit
vacated and remanded for dismissal.75

In Quality Foods de Centro America, S.A. v. Latin American Agribusi-
ness Development Corp.," the Eleventh Circuit reviewed the district
court's dismissal of pendent state law claims in light of plaintiffs' argu-
ment on appeal that the applicable state statute of limitations now
barred their assertion of those claims in state court. Quality Foods de
Centro America, S.A. (Quality Foods) and Duroparts de El Salvador
(Duroparts) sought damages from Latin American Agribusiness Develop-
ment Corporation (LAAD) under the Sherman and Clayton Acts. 7 By
amendment, plaintiffs added eighteen state law claims. The district court
twice dismissed the complaint-on the grounds that plaintiffs had failed
to state a claim, that plaintiffs lacked standing, and that subject matter
jurisdiction did not exist-but each time granted leave to amend. Follow-
ing the second of these dismissals, Quality Foods refiled the complaint,
dropping Duroparts as a party plaintiff and omitting the pendent state
law claims. Still dissatisfied with Quality Foods' statement of its federal
claims, however, the district court dismissed again, this time with
prejudice.78

On appeal, the Eleventh Circuit concluded that, although Quality
Foods' final complaint was hardly a model of clarity, it nevertheless
stated an antitrust claim sufficient to withstand a motion to dismiss.'
Because Duroparts did not participate in the relevant economic market,
however, the court affirmed the district court's decision to dismiss

73. 698 F.2d at 1120.
74. Id.
75. Id. at 1120-21.
76. 711 F.2d 989 (11th Cir. 1983).
77. Id. at 991. Sherman Act, 15 U.S.C. 5§ 1-7 (1976 & Supp. V 1981); Clayton Act, 15

U.S.C. §§ 12, 13, 14-19, 20, 21, 22-27, 44 (1976 & Supp. V 1981); 18 U.S.C. § 412 (1976); 28
U.S.C. §§ 381-83; 386-90 (1976); 29 U.S.C. 55 52, 53 (1976 & Supp. V 1981).

78. 711 F.2d at 991.
79. Id. at 996.
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Duroparts" claims-both federal and state-for lack of standing.80 Having
held that Quality Foods was properly in court on its federal claims--but
that Duropart was not-the Eleventh Circuit then considered plaintiffs'
contention that the district court had abused its discretion when -it dis-
missed their pendent state law claims. Plaintiffs argued that the district
court had taken so long to render its decision that plaintiffs' reassertion
of the pendent claims in state court was now time-barred. The Eleventh
Circuit regarded plaintiffs' failure to plead coherently as the true source
of delay in this case and also expressed its disapproval of plaintiffs' fail-
ure to bring the statute of limitations problem to the district court's at-
tention.6' Nevertheless, citing the former Fifth Circuit's decision in Pharo
v. Smith$$-by which it-was bound-the Eleventh Circuit held that the
district court was required to consider the statute of limitations problem
in deciding whether to exercise jurisdiction over plaintiffs' pendent
claims."' In doing so, however, it was careful to explain that the district
court need not reconsider its dismissal of Duroparts' pendent claims for
Duroparts lacked standing to assert a valid antitrust claim and thus was
not properly in federal court at all."

D. Removal

Alabama Rule of Civil Procedure 9(h)" permits a plaintiff to sue ficti-
tious defendants when he is unaware of their identity at the time he files
his complaint. In Coker v. Amoco Oil Co.," an Alabama plaintiff (Coker)
sued his nonresident employer (Amoco) in an Alabama state court for
wrongful termination of employment.87 Pursuant to rule 9(h), plaintiff in-
cluded as additional defendants certain unnamed individuals who alleg-
edly conspired with Amoco in the decision to discharge him, contending
that at least some of these unnamed defendants were Alabama residents.
Fifteen months after this state court action was filed, Amoco removed it
to federal court. The district court denied Coker's motion to remand to
state court, dismissed the fictitious resident defendants, and thereafter
entered judgment for Amoco, finding that the judgment in an earlier ac-
tion between the same parties barred Coker's right to proceed in the
case." On appeal the Eleventh Circuit was called upon to decide whether

80. Id. at 999.
81. Id.
82. 625 F.2d 1226 (5th Cir. 1980).
83. 711 F.2d at 999.
84. Id. at 1000.
85. ALW . Civ. P. ANN. 9(h) (Lyons 1973).
86. 709 F.2d 1433 (11th Cir. 1983).
87. Id. at 1436.
88. Id.
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Amoco's removal petition was timely and, if so, whether Coker's resort to
the Alabama fictitious defendant procedure nevertheless required remand
to state court."

The removal statute" provides that a removal petition must be filed
within thirty days after the defendant is served with the plaintiff's com-
plaint. If the case as stated in the original complaint is not one that may
be removed, the removal petition must be filed within thirty days after
service of an amended pleading or other paper from which it first can be
ascertained that the case is or has become removable. The Eleventh Cir-
cuit noted that "an action is not removable if it consists of a non-separa-
ble controversy involving both resident and nonresident defendants"' 1

and that, absent proof of fraud on the plaintiff's part, a complaint that
included unnamed forum state residents as defendants "does not become
removable until the plaintiff takes some affirmative action indicating that
he does not wish to pursue his claims against the fictitious defendants."'"
In this case Coker did not distinguish between the resident and nonresi-
dent defendants in the allegations of his complaint, and the Eleventh Cir-
cuit concluded that his claims were nonseparable." Moreover, Coker took
no action prior to removal suggesting that he no longer was interested in
pursuing his claims against the unnamed defendants. For these reasons,
the court held that Amoco's removal petition was timely filed."

For essentially the same reasons, however, the majority concluded that
the case was not removable in its present posture and that remand was
required." Removability must be determined in light of the allegations of
the complaint at the time the removal petition is filed." When Amoco
filed its removal petition in this case, Coker continued to assert claims
against resident-albeit fictitious-defendants, with the result that diver-
sity jurisdiction did not appear on the face of the complaint. Although
the district court dismissed the fictitious defendants on Amoco's motion,
the majority regarded the dismissal as irrelevant because it occurred after
removal.' The majority acknowledged that remand would not be re-
quired if it appeared that Coker's joinder of the fictitious resident defen-

89. Id. at 1437.
90. 28 U.S.C. § 1446(b) (1976 & Supp. V 1981).
91. 709 F.2d at 1439.
92. Id.
93. Id. at 1439-40.
94. Id.
95. Id. at 1441. Judge Johnson dissented from this portion of the court's opinion, expres-

sing the view that, based on the record, Coker's joinder of the fictitious resident defendants
was fraudulent and that the joinder of these defendants might be disregarded for removal
purposes. Id. at 1441-43 (Johnson, J., dissenting).

96. 709 F.2d at 1440.
97. Id.
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dants was fraudulent. In order to demonstrate that the joinder was fraud-
ulent, however, Amoco had to prove that Coker could not possibly recover
against the fictitious resident defendants in state court or that Coker en-
gaged in "outright fraud" when he pled the jurisdictional facts." The ma-
jority concluded that Amoco had proven neither and vacated the district
court judgment with direction to remand the case to state court."

II. PERSONAL JURISDICTION

In Oriental Imports & Exports, Inc. v. Maduro & Curiel's Bank,
N.V.,100 a case of first impression under Florida's long arm statute, the
Eleventh Circuit held that a foreign banking corporation was not subject
to the personal jurisdiction of a federal court sitting in Florida, notwith-
standing the foreign bank's maintenance of correspondent relationships
with two Miami banks.0 1 Plaintiff Oriental Imports & Exports, Inc. (Ori-
ental) sold garments to a purchaser in the Netherlands Antilles. Oriental
delivered the sales documents to its own Miami bank, which in turn for-
warded them to defendant Maduro & Curiel's Bank, N.V. (Maduro), a
Netherlands Antilles bank with which Oriental's Miami bank maintained
a correspondent relationship.10' According to Oriental, Maduro thereafter
delivered possession of the goods to the purchaser without first requiring
payment, contrary to Oriental's instructions. Oriental then sued Maduro
in a Florida federal court, contending that, although Maduro was not li-
censed to do business in Florida and maintained neither offices nor per-
sonnel in that state, it was nevertheless subject to suit there under the
Florida long arm statute because of its correspondent relationships with
the two Miami banks. The district court exercised jurisdiction and
awarded damages to Oriental.' 0-

The relevant portions of the Florida long arm statute provide that a
nonresident may be sued in Florida on a cause of action "arising from"
any of the following: (1) the conduct of business in the state; (2) the
commission of a tort in the state; or (3) conduct occurring outside the
state that causes injury to persons or property within the state, provided
the defendant was engaged in solicitation or service activities in Florida
that resulted in the injury.10' The Eleventh Circuit noted that the Florida
courts construe the statute strictly and that the party asserting jurisdic-

98. Id. at 1440.41.
99. Id. at 1441.

100. 701 F.2d 889 (11th Cir. 1983).
101. Id. at 890.
102. Id.
103. Id.
104. FLA. STAT. ANN. § 48.193(1)(a), (b), & (b)(1) (West 1976).

1306 [Vol. 35



TRIAL PRACTICE

tion under it has the burden of proof with regard to its applicability.1"' In
the absence of controlling Florida authority, the court consulted decisions
from other states and concluded that Maduro's correspondent relation-
ships with Miami banks did not constitute the "conduct of business"
under the Florida long arm statute.1" Oriental argued, however, that the
Miami banks routinely invested Maduro's funds in the federal funds mar-
ket and that this additional fact called for a different result. The Elev-
enth Circuit disagreed, citing a number of earlier Florida decisions hold-
ing that the passive investment of money in Florida did not warrant a
finding that the defendant was conducting business in the state.'" Al-
though the court did not allude to it in the opinion, there was yet another
reason for rejecting this argument: the long arm statute confers jurisdic-
tion over a nonresident who conducts business in Florida only when the
plaintiff's cause of action 'arises from' that business, and there was no
contention in this case that Oriental's cause of action arose from the in-
vestment of Maduro's funds in the federal funds market.

With respect to Oriental's contention that Maduro was subject to suit
in Florida as the result of having committed a tort in that state, the court
observed simply that, if the negligent conduct attributed to Maduro in
fact occurred, it occurred in the Netherlands Antilles, not Florida.'"
Moreover, because Maduro neither solicited business nor engaged in ser-
vice activities in Florida, the fact that its conduct in the Netherlands An-
tilles may have caused injury to Oriental in Florida was likewise insuffi-
cient for jurisdictional purposes. '"

Ill. VENUE

The court was presented with only one venue case of more than passing
interest during the survey period. In Williams v. United States,110 plain-
tiff was a citizen of the United Kingdom who possessed a visa allowing
her to live part time in the United States.11' The Internal Revenue Ser-
vice made a jeopardy tax assessment against her under section 6861 of
the Internal Revenue Code.11' Plaintiff's attempt to set the assessment
aside on administrative review was unsuccessful, and she then filed suit
against the government in the Southern District of Florida, where she

105. 701 F.2d at 891.
106. Id. at 891-92.
107. Id. at 892-94.
108. Id. at 894.
109. Id.
110. 704 F.2d 1222 (11th Cir. 1983).
111. Id. at 1223.
112. I.R.C. § 6861 (1976 & Supp. V 1981).
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maintained a home.118 I.R.C. section 7429(e),114 in conjunction with 28
U.S.C. § 1402(a)(1), 11 requires that actions challenging jeopardy assess-
ments be brought in the judicial district "where the plaintiff resides."""
The district court dismissed plaintiffs complaint, concluding that, as an
alien, plaintiff was not a 'resident' of any judicial district and that she
thus failed to satisfy this venue requirement.117 Because of its view that
no alien taxpayer could satisfy the venue requirement, the district court
did not determine whether plaintiff was a resident or a nonresident alien.

On appeal, the government belatedly conceded, and the Eleventh Cir-
cuit held that a resident alien taxpayer may qualify as a 'resident' of
some judicial district for purposes of the venue requirement. 115 The gov-
ernment adhered to its position, however, that a nonresident alien may
not so qualify and that thus nonresident aliens are precluded from seek-
ing judicial review of jeopardy tax assessments under section 7429(e).
Plaintiff argued in response that depriving nonresident aliens of the judi-
cial remedies available to resident aliens denies the former due process
and equal protection."' The Eleventh Circuit acknowledged that aliens
are entitled to due process and equal protection without regard to their
status as residents or nonresidents and that on its face plaintiffs argu-
ment appeared to have some merit.'" It noted, however, that plaintiff's
status never had been determined by the district court, and it declined to
make that determination on appeal. It remanded the case to the district
court to determine whether plaintiff was a resident or a nonresident alien,
explaining that if plaintiff were found to be a nonresident alien, the dis-
trict court would have to decide her constitutional challenge.12

1

IV. CLASS ACTIONS

In Holmes v. Continental Can Co.,12 the court explored the circum-
stances under which (1) class action settlements favoring the class repre-
sentative at the expense of absent class members are deserving of judicial
sanction; and (2) the 'opt out' provisions of rule 23(c)(2),' ordinarily

113. 704 F.2d at 1224.
114. I.R.C. § 7429(e) (1976 & Supp. V 1981).
115. 28 U.S.C. § 1402(a)(1) (1976 & Supp. V 1981).
116. Id.
117. 704 F.2d at 1224.
118. Id. at 1224-27.
119. Id. at 1226.
120. Id. at 1226-27.
121. Id. at 1227.
122. 706 F.2d 1144 (11th Cir. 1983).
123. FED. R. Civ. P. 23(c)(2).
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available only to the members of a rule 23(b)(3)'" class, are available to
members of a rule 23(b)(2) 1$5 class as well. The named plaintiffs, who
undertook to represent 'others similarly situated,' were eight Continental
Can Company employees who sought injunctive relief and back pay under
Title VII of the Civil Rights Act of 196416 and section 1981 of the Civil
Rights Act of 1866,127 contending that Continental Can had discriminatedagainst them on grounds of race and sex.'" Following settlement negotia-
tions, the parties presented a proposed consent decree to the district
court providing for certain injunctive relief and a lump-sum back pay
award in the amount of $43,775.." The intraclass distribution of the back
pay award was left to the class and its representatives. The formula
adopted for this purpose provided that the eight class representatives
were to receive roughly one-half of the back pay award and that the other
118 members of the class were to divide the remainder.130 Thirty-nine
members of the class objected to the proposed distribution. Following a
hearing on these objections, at which class representatives relied exclu-
sively on statements of counsel that their individual claims were meritori-
ous and worth more than the claims of other class members, the district
court approved both the settlement and the intraclass distribution. 13

Certain of the objecting class members moved for leave to opt out of the
class because of their dissatisfaction with the distribution formula, but
the district court denied their motion, concluding that the settlement
hearing had provided objecting class members with sufficient opportunity
to litigate their individual claims. The objecting class members
appealed. 

2

The Eleventh Circuit considered first the district court's approval of
the intraclass distribution, acknowledging that the district court's deci-
sion must be affirmed in the absence of an abuse of discretion. 133 The
court noted that when a settlement provides for preferential treatment of
the class representatives, the proponents are required to demonstrate
that the settlement is fair.'" Although class action settlements need not
necessarily benefit all class members equally, a disparate distribution

124. Id. 23(b)(3).
125. Id. 23(b)(2).
126. 42 U.S.C. J 2000e (1976 & Supp. V 191).
127. Id. § 1981 (1976 & Supp. V 1981).
128. 706 F.2d at 1146.
129. Id.
130. Id.
131. Id. at 1146-47.
132. Id. at 1147.
133. Id.
134. Id.
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favoring class representatives requires "careful judicial scrutiny" '' to in-
sure that the settlement distribution does not penalize unjustly absent
members of the class.15 "Thi inference of unfairness may be rebutted by
a 'factual showing' that the. . . [distribution is] rationally based on legit-
imate considerations, '" ' but the proponents of the settlement in this case
made no factual showing of any kind. Instead, they elected to rely solely
on the representations of counsel that their claims were meritorious and
worth more than the claims of other class members. The court acknowl-
edged that considerable weight frequently is given to representations of
counsel for the class in approving class action settlements, but it empha-
sized that the degree of deference due counsel's opinion depends upon the
posture of the case and the extent of dissent within the client class.'3
Here, the dissent was widespread, and counsel admitted that his primary
contact with the class had been through its named representatives and
that he knew very little about the merits of absent class members' indi-
vidual claims."' Accordingly, the Eleventh Circuit concluded that the dis-
trict court had approved the settlement distribution on the basis of a de-
ficient record and that in these circumstances its approval constituted an
abuse of discretion.'4"

Turning to the objecting class members' motion for leave to opt out of
the litigation, the Eleventh Circuit acknowledged that Title VII class ac-
tions generally are treated under rule 23(b)(2) and that the district court
properly had certified this case as a rule 23(b)(2) class action. 41 The
court noted that the Supreme Court has not yet decided whether opting
out of rule 23(b)(2) classes is ever permissible and that the courts of ap-
peals have split on the issue."12 It also noted that in the Eleventh Circuit
absent members of rule 23(b)(2) classes have no automatic right to opt
out of Title VII class actions and prosecute their individual claims by
separate action."13

The court recognized, however, that rule 23(b)(2) was meant to facili-
tate civil rights class actions in which the class representatives seek broad
injunctive relief against discriminatory practices affecting all class mem-
bers more or less equally, and that, typically, a rule 23(b)(2) class is ho-
mogeneous and free of conflicting interests.' " Conversely, rule 23(b)(3)

135. Id. at 1148.
136. Id.
137. Id.
138. Id. at 1148-49.
139. Id. at 1149-50.
140. Id. at 1150.
141. Id. at 1152.
142. Id. at 1153.
143. Id.
144. Id. at 1155.
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has as its chief purpose the saving of time, effort, and expense and the
promotion of uniformity in cases in which the class membership is typi-
cally heterogeneous, that is, composed of members having or likely to
have divergent interests.1' " Because the monetary relief stage of a Title
VII case-including as it does individual claims for back pay, which nec-
essarily vary according to the circumstances of each class mem-
ber-frequently resembles a rule 23(b)(3) class action, there well may be
cases in which the opt out provisions available to members of a rule
23(b)(3) class should be available to members of a rule 23(b)(2) class as
well.1" The court concluded that this was such a case, for the merits of
the back pay claims at issue were unique to each class member. Accord-
ingly, the Eleventh Circuit held that the right to opt out of the class,
normally available only to rule 23(b)(3) class members, must be made
available to the members of the rule 23(b)(2) class in this case and that
the district court's denial of the motion for leave to opt out was an abuse
of discretion.14 7

In Haynes v. Singer Co.,1'4 the court turned from an 'opting out' to an
'opting in' problem. The Fair Labor Standards Act,1' which permits class
actions to enforce its provisions, specifies that a member of the class who
is not named in the complaint is not a party to the litigation unless he
affirmatively 'opts in.' Plaintiff sought to represent a class consisting of
all past and present employees of defendant in the state of Florida.'"
Toward that end, he requested that court-approved notices be sent to all
members of the class advising them of their rights to opt into the action.
The district court refused this request, stating that even if it possessed
the power to issue the notice, it would not do so in this case because
plaintiff had failed to demonstrate that aggrieved individuals in fact ex-
isted in the broad class he proposed to represent.151 On appeal, the Elev-
enth Circuit affirmed.'" Only two courts of appeal had considered
whether a district court possesses the power to issue such a notice: the
Second Circuit concluded that it does have the power, and the Ninth Cir-
cuit concluded that it does not.15" The Eleventh Circuit declined to take a
position on this issue. In holding that a district court possesses the power
to issue the notice, even the Second Circuit had recognized that the

145. Id. at 1156.
146. Id. at 1155.
147. Id.
148. 696 F.2d 884 (11th Cir. 1983).
149. 29 U.S.C. §§ 201 to 219 (1976 & Supp. V 1981).
150. 696 F.2d at 885.
151. Id.
152. Id. at 888.
153. Braunstein v. Eastern Photographic Laboratories, Inc., 600 F.2d 335 (2d Cir. 1978);

Kinney Shoe Corp. v. Vorhes, 564 F.2d 859 (9th Cir. 1977).
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power need be exercised only in a 'proper' case.1" Because plaintiff had
offered no evidence in support of his contention that the broad class he
sought to represent was an appropriate one, he had failed to demonstrate
that this was a 'proper' case for exercise of the power, even assuming that
one exists. Thus, the Eleventh Circuit held that the district court was
entirely justified in refusing to issue the notice here. 1 '5

In Evans v. United States Pipe & Foundry Co.,'" an employment dis-
crimination case under Title VII of the Civil Rights Act of 1964, the Elev-
enth Circuit reviewed the district court's conclusion that class certifica-
tion was inappropriate because (1) the putative class included members
whose claims were outside the scope of the charges that the named plain-
tiff had submitted to the Equal Employment Opportunity Commission
(EEOC) and (2) a smaller class that the named plaintiff otherwise might
have represented failed to satisfy the 'numerosity' requirement of rule
23.157 The EEOC investigation had been confined to the named plaintiff's
allegations of discrimination in promotion opportunities and on-the-job
harassment. 58 In the complaint that he filed in district court, plaintiff
sought to represent a class consisting of all blacks employed by defendant
since January of 1969 who may have been discriminated against in initial
job assignments, promotions, reductions in force, discipline, and termina-
tions.' " Plaintiff apparently recognized that he was obliged to satisfy the
'like or related' rule announced in Sanchez v. Standard Brands, Inc.,""
which provides that allegations of discrimination in a judicial complaint
must be like or related to the allegations of discrimination made to and
investigated by the EEOC."' Plaintiff argued that the principle evil
against which his EEOC charge had been directed was the subjective
decisionmaking process engaged in by defendant's upper level white su-
pervisory staff and that this subjective decisionmaking process permeated
defendant's evaluations of all class members.162 The Eleventh Circuit re-
jected this argument, however, emphasizing that the EEOC had not been
called upon to investigate subjective decisionmaking and that the purpose
of the 'like or related' rule was to insure that the EEOC had an initial
opportunity to bring about voluntary compliance with Title VII's com-

154. Braunstein v. Eastern Photographic Laboratories, Inc., 600 F.2d 335, 336 (2d Cir.
1978).

155. 696 F.2d at 888.
156. 696 F.2d 925 (11th Cir. 1983).
157. Id. at 927.
158. Id. at 926.
159. Id. at 927-28.
160. 431 F.2d 455 (5th Cir. 1970).
161. 696 F.2d at 928.
162. Id.
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mands.13 Because the proposed class included members whose claims
were beyond the scope of the EEOC investigation, it agreed with the dis-
trict court that plaintiff was not qualified to represent the members of
the class adequately.'"

The Eleventh Circuit held, however, that to the extent plaintiff's com-
plaint challenged defendant's promotion practices, it did involve a claim
of discrimination 'like or related' to the discrimination investigated by
the EEOC.'"1 Moreover, although mere allegations of numerosity are in-
sufficient to meet the requirements of rule 23, a plaintiff need not show
the precise number of members in the class, and when, as here, there are
allegations of classwide discrimination, the relevance of the numerosity
requirement typically is regarded as less significant. Because it was un-
clear from the record whether plaintiff had been given a sufficient oppor-
tunity to demonstrate satisfaction of the numerosity requirement with re-
spect to this smaller class, the Eleventh Circuit remanded for further
consideration by the district court.'"

Because "suits alleging racial or ethnic discrimination are often by their
very nature class suits involving classwide wrongs,"'' Title VII plaintiffs
sometimes have been permitted to represent those who "suffer from dif-
ferent practices motivated by the same policies"" under the so-called
'across-the-board' approach.'" In Eastland v. Tennessee Valley Author-
ity,"7 a Title VII employment discrimination action, plaintiff relied on
these principles in an effort to represent a class consisting of all past,
present, and future black employees of TVA's Muscle Shoals, Alabama,
Area Operation and Facilities and all blacks who would have applied for
jobs in those operations but for TVA's allegedly discriminatory recruit-
ment policies.1' The district court initially certified a class consisting of
all past and present black employees represented by the Salary Policy
Panel at TVA's Office of Agricultural and Chemical Development.1 7

2 Fol-
lowing a nonjury trial on the liability issue in which it found for TVA, the
district court limited the scope of the class by decertifying the adminis-
trative employees represented by the Salary Policy Panel. 7 ' Thus, as

163. Id.
164. Id. at 928-29.
165. Id. at 929.
166. Id. at 929-30.
167. East Texas Motor Freight Sys., Inc. v. Rodriguez, 431 U.S. 395, 405 (1977).
168. Payne v. Travenol Laboratories, Inc., 565 F.2d 895, 900 (5th Cir.), cert. denied, 439

U.S. 835 (1978).
169. Id.
170. 704 F.2d 613 (11th Cir. 1983).
171. Id. at 616.
172. Id. at 617.
173. Id.
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finally certified, the class differed significantly from the class proposed by
plaintiff: it excluded not only administrative employees represented by
the Salary Policy Panel but also all managerial employees, all employees
represented by the Tennessee Valley Trades and Labor Counsel, and all
applicants denied or deterred from seeking employment by TVA's alleg-
edly discriminatory recruitment practice.174

The Eleventh Circuit acknowledged plaintiff's 'across-the-board' policy
argument but found it unpersuasive in the circumstances of this case. In
General Telephone Co. v. Falcon,1 5 the Supreme Court recently had "re-
iterated the importance of careful attention to the requirements of rule
23 and cautioned against the overzealous application of the 'across-the-
board' approach'."1' " As the Supreme Court had stated: "The mere fact
that a complaint alleges racial or ethnic discrimination does not in itself
ensure that the party who has brought the lawsuit will be an adequate
representative of those who may have been the real victims of that dis-
crimination."17 7 Here the district court found that the representative par-
ties lacked the required nexus with the proposed class members to pro-
tect their interests adequately, a finding necessarily dependent on the
particular facts of the case. The Eleventh Circuit concluded that the dis-
trict court had not abused its discretion in making this finding and, on
the basis of the finding, in narrowing the scope of the class. 78

V. ABSTENTION

The court decided two cases during the survey period that turned on
the applicability of the Pullman1 " abstention doctrine, which provides
that a federal court may refrain from deciding whether state action con-
travenes the federal constitution if there exists an unsettled question of
state law that may be dispositive of the case and that may avoid or sub-
stantially modify the constitutional question. In both cases, the court
concluded that abstention was inappropriate.

In Duke v. James,1 80 plaintiff was a convicted felon who, following his
release from confinement, applied for and received an apprentice license
from the State of Alabama to practice barbering.101 In order to practice
his trade in Mobile County, however, he was required to obtain an ap-

174. Id.
175. 457 U.S. 147 (1982).
176. 704 F.2d at 618.
177. 457 U.S. at 157.
178. 704 F.2d at 618.
179. Railroad Comm'n of Texas v. Pullman Co., 312 U.S. 496 (1941).
180. 713 F.2d 1506 (11th Cir. 1983).
181. Id. at 1507.
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prentice license from the county Barbers' Commission as well. He applied
to that body for permission to take the apprentice examination but was
turned down.183 Although the Barbers' Commission gave no reason for the
denial of his application, section 16 of the relevant Alabama statute pro-
vided that an application for a barber's license might be denied if the
applicant had been convicted of a felony.' 8 Rather than pursue his ad-
ministrative remedies to conclusion, plaintiff filed suit under 42 U.S.C. §
1983,184 alleging that the statute and the policy of the Barbers' Commis-
sion violated the equal protection and due process clauses of the four-
teenth amendment.86 The district court dismissed the complaint without
prejudice, finding that plaintiff had failed to exhaust his remaining ad-
ministrative remedies and that in any event abstention was appropriate
under Pullman.'"

Following entry of the district court's judgment, the Supreme Court
decided Patsy v. Board of Regents of Florida,187 in which it held that
exhaustion of state administrative remedies was not a prerequisite to
filing suit under section 1983.168 Thus, the Eleventh Circuit held that the
district court's judgment could not be justified on this ground.18" In sup-
port of its alternative holding that Pullman abstention was appropriate in
this case, the district court had held that the case presented the following
unsettled question of state law: whether section 16 of the statute allows
the Barbers' Commission to deny a license solely on the ground that the
applicant is an ex-felon in spite of the language of section 5 of the statute,
which provides that a license shall be granted to all qualified appli-
cants.190 The Eleventh Circuit properly concluded, however, that the dis-
trict court had misread section 5 of the statute, for that section provides
merely that a person meeting its educational, health, and other require-
ments shall be qualified to receive a license, not that a license shall be
issued to all qualified applicants. Because the Barbers' Commission is
specifically empowered by section 16 to deny a license to an ex-felon de-
spite the fact that the ex-felon otherwise may be qualified under section
5, the Eleventh Circuit held that the two sections were consistent and
that a potential conflict with the federal constitution had been estab-
lished."'1 Accordingly, the Eleventh Circuit concluded that section 16 was

182. Id.
183, Id. at 1508.
184. 42 U.S.C. § 1983 (1976 & Supp. V 1981).
185. 713 F.2d at 1508.
186. Id. at 1508-09.
187. 457 U.S. 496 (1982).
188. Id. at 516.
189. 713 F.2d at 1509.
190. Id. at 1511.
191. Id.
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not fairly subject to a state law construction that would avoid or substan-
tially modify the federal constitutional question and that abstention was
therefore improper.191

In Cate v. Oldham,'"3 plaintiff (Cate) was an attorney who earlier had
filed a wrongful death action on behalf of the estate of Mary Jean
Bradham against Florida State Attorney Oldham, contending that Old-
ham had been negligent in the performance of his official duties and that
his negligence had led to Mrs. Bradham's death.'" Oldham prevailed in
that action and proceeded to file his own claim for malicious prosecution
against Cate in a Florida state court.1"6 Cate then brought this action for
declaratory and injunctive relief under 42 U.S.C. § 1983,1" contending
that Oldham's maintenance of the malicious prosecution action infringed
upon his first amendment right to petition the government for redress of
grievances."9 After concluding that abstention was not appropriate under
Younger v. Harris,'" the district court denied Cate's prayer for injunctive
relief, and Cate appealed.'"

The Eleventh Circuit agreed that abstention was inappropriate under
Younger, in which the Supreme Court held that federal courts should ab-
stain from enjoining state criminal proceedings absent a showing of bad
faith prosecution, harassment, or extraordinary instances of irreparable
harm.200 Although the Younger doctrine has been applied to ongoing state
civil proceedings as well, its application in this context has been limited
to civil actions in aid of criminal jurisdiction or those concerning enforce-
ment proceedings in which vital interests of the state as a state were in-
volved .20 The malicious prosecution action at issue here did not fall into
either category, for it plainly was not in aid of Florida's criminal jurisdic-
tion, and vital state interests were not at stake. Thus, Younger had no
application in this case.20

2 The Eleventh Circuit went on, however, to con-
sider whether Pullman abstention was appropriate here, notwithstanding
the district court's failure to address the question below. It concluded
that Cate's first amendment argument appeared to have substantial
merit, given the fundamental nature of the rights protected by that

192. Id. at 1509-11.
193. 707 F.2d 1176 (11th Cir. 1983).
194. Id. at 1180.
195. Id.
196. 42 U.S.C. § 1983 (1976 & Supp. V 1981).
197. 707 F.2d at 1180.
198. 401 U.S. 37 (1971).
199. 707 F.2d at 1180.
200. Id. at 1183.
201. Id.
202. Id. at 1183-84.
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amendment 05 Moreover, it noted that the Supreme Court of Florida
never has decided whether, as a matter of state law, state officials who
have been sued in their official capacities for negligence in the perform-
ance of their duties thereafter may become plaintiffs in malicious prose-
cution actions. ' Thus, in the Eleventh Circuit's view, the case presented
an important federal constitutional issue and an unsettled question of
state law that may make final resolution of the constitutional question
unnecessary. Nevertheless, because the Pullman abstention doctrine
should be resorted to sparingly in actions concerning deprivations of first
amendment and other fundamental constitutional rights, even when one
or more unsettled issues of state law are present, the Eleventh Circuit
declined to invoke Pullman abstention here.' 0 ' Having taken this posi-
tion, however, the court hedged its bet by certifying the unanswered state
law question to the Florida Supreme Court and granting preliminary in-
junctive relief against continuance of the malicious prosecution action
pending a response from that court.'

VI. PLEADINGS AND PRETRIAL

Is a co-lessee, whose presence in the action as a defendant would de-
stroy diversity and defeat the court's jurisdiction, an indispensible party
under rule 19O without whom a lessor's action on the lease for damages
must be dismissed? In Brackin Tie, Lumber & Chip Co. v. McLarty
Farms, Inc., 20 the court answered this question in the negative. The for-
mer Fifth Circuit had held that joint obligees are indispensible parties
under rule 19,05 but neither that court nor the Eleventh Circuit had ever
held that the same was true with respect to joint obligors. Indeed, the
majority rule is that, although joint obligees are indispensible parties,
joint obligors are not.10 The Eleventh Circuit adopted the majority view
in this case. 211 The absent co-lessee was plainly a joint obligor, rather
than a joint obligee. Thus, although it was a necessary party, the court
held that its joinder was not required under rule 19, when, as here, its

203. Id. at 1184-90.
204. Id. at 1184.
205. Id. at 1184-85.
206. Id.
207. FED. R. Civ. P. 19.
208. 704 F.2d 585 (11th Cir. 1983).
209. Harrell & Sumner Contracting Co. v. Peabody Peterson Co., 546 F.2d 1227 (5th Cir.

1977); Bry-man's, Inc. v. State, 312 F.2d 585 (5th Cir. 1963).
210. See, e.g., Camp v. Gress, 250 U.S. 308 (1919); Trans Pacific Corp. v. South Seas

Enter., 291 F.2d 435 (9th Cir. 1961); Greenleaf v. Safeway Trails, Inc., 140 F.2d 899 (2d
Cir.), cert. denied, 332 U.S. 736 (1944).

211. 704 F.2d at 587.
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joinder would deprive the district court of jurisdiction."'
The court made clear in Port Terminal & Warehousing Co. v. John S.

James Co."18 that counsel's failure to designate, prior to a court imposed
discovery deadline, a retained expert witness who was to be offered at
trial need not be tolerated by the district court. The action was one for
damages under the Sherman Act.31' At a pretrial conference in Novem-
ber, 1980, the district court directed that both parties conclude all discov-
ery by February 15, 1981, in order that a March trial date might be kept.
The deposition of plaintiff's principal expert witness on the damage issue
was not concluded, however, until February 12, 1981.215 Thereafter, on
February 24, 1981, some nine days after the discovery deadline, defen-
dants supplemented their response to plaintiff's interrogatories by identi-
fying an academic expert witness whom they expected to call at trial.YI
Plaintiff moved to exclude the testimony of the witness, and shortly
before trial the court granted plaintiff's motion. The trial resulted in a
verdict for plaintiff, and defendants appealed on this and other issues . 1 7

The case had been pending before the district court for more than a
year, and there was no contention that the identity of this expert witness
came to light only at the last moment. On the contrary, his status as a
witness depended entirely on counsel's decision and not on any actual
relationship to the underlying controversy. $ The court rejected defen-
dant's argument that they could not designate their own experts until
after plaintiff's experts had been deposed, noting that the damage issues
had been known to all parties for months and that two other expert wit-
nesses whom defendants had stated they might call at trial had been fur-
nished with data bearing upon the damage issues."1' The court also re-
jected the argument that, because this particular expert had been
identified as a 'possible' witness prior to the discovery deadline, plaintiffs
were not prejudiced by his late designation, explaining that a party's
identification of an individual as a possible witness was of extremely lim-
ited help to the opposite party." 0 Finally, the court held that the testi-
mony of the proposed expert would have been largely cumulative in any
event, as other witnesses testified with respect to the damage issue.221 For
these reasons, the Eleventh Circuit affimed the district court's decision

212. Id.
213. 695 F.2d 1328 (11th Cir. 1983).
214. Id. at 1329. Sherman Act, 15 U.S.C. §§ 1-7 (1976 & Supp. V 1981).
215. 695 F.2d at 1334.
216. Id. at 1335.
217. Id.
218. Id.
219. Id.
220. Id.
221. Id. at 1336.
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to exclude defendants' academic expert at trial322

In Moore v. State of Florida,"s the court reaffirmed its oft-stated rule
that the pleadings of pro se litigants are subject to less stringent rules
than pleadings prepared by counsel.2" Here, plaintiff was a Florida pris-
oner who filed an action under 42 U.S.C. § 1983,"' complaining that
prison authorities had violated his constitutional rights by requiring him
to shave his beard. In an Affidavit and Memorandum of Law in Support
of Motion for a Restraining Order, which accompanied his complaint, he
identified as the constitutional provision on which he relied the eighth
amendment's prohibition of cruel and unusual punishment.2 Following
the district court's denial of his motion for a temporary restraining order,
he filed a Motion to Reconsider Order or in the Alternative, Motion for
Leave to Take an Interlocutory Appeal in Forma Pauperis."'7 In this doc-
ument, he asserted as a second ground for relief his first amendment right
to the free exercise of religion, contending that as a Sunni Moslem, he
was required by his religion to grow a beard." At the time he filed this
motion, defendants had not yet filed a responsive pleading or motion of
any kind. Some eight months after this motion was filed, defendants filed
a motion for summary judgment." While it was pending, plaintiff filed a
Motion for Default Judgment or Alternatively, Motion for Summary
Judgment, in which he elaborated upon his first amendment claim."
Thereafter, defendants filed their answer, accompanied by a motion to
strike plaintiff's first amendment claim on the ground that it had not
been raised in the original complaint or in a properly amended com-
plaint.21 The district court granted defendants' motion for summary
judgment on the eighth amendment claim but in so doing made no refer-
ence to plaintiff's first amendment claim, apparently because he had not
properly amended his original complaint.'"

On appeal, the Eleventh Circuit noted that, when plaintiff filed his Mo-
tion to Reconsider, defendants had not filed responsive pleadings. This
meant that the Motion to Reconsider was filed during that period in
which a litigant may amend his pleading once "as a matter of course.""'

222. Id. at 1341.
223. 703 F.2d 516 (11th Cir. 1983).
224. Id. at 521.
225. 42 U.S.C. § 1983 (1976 & Supp. V 1981).
226. 703 F.2d at 517.
227. Id.
228. Id.
229. Id. at 517-18.
230. Id. at 518.
231. Id.
232. Id.
233. Id. at 521.
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In addition, defendants' motion to strike the first amendment claim es-
tablished that defendants were fully aware of it. Accordingly, the Elev-
enth Circuit held that in this situation plaintiff's Motion to Reconsider
should have been treated by the district court as an amendment to the
complaint and remanded for the district court's consideration of plain-
tiff's first amendment claim.'"

VII. IiTVIManmoN

In Southern v. Plumb Tools, a Division of O'Ames Corp.,"" the court
held that in a diversity case state law limitations on an insurer's right to
participate at trial must be given effect, even when the insurer has inter-
vened as of right under rule 24.3 Plaintiff was injured on the job when a
shard of metal flew off a hammer and blinded him in his right eye .' He
received workers' compensation benefits under Alabama law from Liberty
Mutual Insurance Company, his employer's workers' compensation car-
rier. Thereafter, he sued the manufacturer of the hammer in an Alabama
state court for negligence. Defendant removed the case to federal court,
whereupon Liberty Mutual, which also carried defendant's liability insur-
ance, moved for leave to intervene in order to assert its right of subroga-
tion. The district court granted the motion over plaintiff's objection and
declined to impose any conditions on Liberty Mutual's intervention.'" At
trial, Liberty Mutual described for the jury its payment of workers' com-
pensation benefits to plaintiff and its alleged entitlement to reimburse-
ment in the event plaintiff recovered from defendant. The jury returned a
verdict for defendant, and plaintiff appealed.*

The Eleventh Circuit found it unnecessary to decide whether Liberty
Mutual's intervention was of right or merely permissive, concluding that
conditions can be imposed even when a party intervenes as a matter of
right. 40 Although rule 24 itself makes no mention of conditions or restric-
tions, the advisory committee note to the 1966 amendment of the rule'
provides that conditions or restrictions may be imposed when a party in-
tervenes as a matter of right, if necessary for the "efficient conduct of the
proceedings.""' s In Ionian Shipping Co. v. British Law Insurance Co.,24 1

234. Id. at 521-22.
235. 696 F.2d 1321 (11th Cir. 1983).
236. Id. at 1323; FED. R. Civ. P. 24(a)(2).
237. 696 F.2d at 1322.
238. Id.
239. Id.
240. Id.
241. Advisory Comm. Note, FED. R. Crv. P. 24.
242. 696 F.2d at 1322.
243. 426 F.2d 186 (2d Cir. 1970).
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the Second Circuit appears to have engrafted this advisory committee
note onto the rule.'44 Thus, the Eleventh Circuit was satisfied that in ap-
propriate cases federal courts may impose conditions on a party who in-
tervenes as a matter of right.' 4

Alabama adheres to the collateral source rule, which precludes intro-
duction of evidence that a plaintiff suing a third party tortfeasor has re-
ceived workers' compensation benefits.'" Moreover, Alabama requires
that conditions be imposed on an intervening insurance company's partic-
ipation at trial, particularly when the insurer carries both the third party
tortfeasor's liability insurance and the employer's workers' compensation
insurance, unless the carrier can meet certain narrow conditions." 7 The
Eleventh Circuit held that these rules of state substantive law must be
applied by federal courts in diversity cases."O It was reinforced in this
view by the fact that federal courts routinely apply the collateral source
rule themselves to prohibit evidence regarding payment of workers' com-
pensation benefits.24 ' Finally, the Eleventh Circuit declined to treat the
district court's refusal to impose conditions on Liberty Mutual's partici-
pation as harmless error.*" Although evidence concerning plaintiff's re-
ceipt of workers' compensation benefits theoretically bore solely on the
damage issue-an issue not reached in this case because the jury found in
favor of defendant-the Eleventh Circuit concluded that, as a practical
matter, presentation of this evidence may well have infected the jury's
determination of the liability issue.""' As a consequence, the Eleventh
Circuit reversed the judgment in favor of defendant and remanded to the
district court for a new trial"2 In a concluding footnote, the court ob-
served that, after final preparation of its opinion, the Alabama Supreme
Court held that there is no right of subrogation when both the plaintiff
and the defendant are insured by the same carrier.' It instructed the
district court to consider the effect of this decision on Liberty Mutual's
right to continued participation in the case. 2

244. Id. at 191-92.
245. 696 F.2d at 1322.
246. Id. (citing Coleman v. Hamilton Storage Co., 235 Ala. 553, 180 So. 553 (1938)).
247. 696 F.2d at 1322 (citing Hughes v. Newton, 295 Ala. 117, 324 So. 2d 270 (1976)).
248. 696 F.2d at 1323.
249. Id.
250. Id.
251. Id. at 1323-24.
252. Id. at 1324.
253. Id. at 1324 n.1.
254. Id.
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VIII. DiscovER*

In Parrott v. Wilson,'" plaintiff sought damages from county officials
under 42 U.S.C. § 19832" for the wrongful death of her son.367 During the
course of discovery, defendants learned that plaintiff's attorney had taped
telephone conversations with two witnesses, without having first obtained
the witness' consent to the taping.' s Defendant sought production of the
tapes, but plaintiff resisted on the ground that the tapes constituted at-
torney work product and thus were protected under rule 26(b)(3)."9 The
district court ordered production of the tapes, and the Eleventh Circuit
affirmed on appeal.'" Although it declined to decide whether the tapes in
fact constituted attorney work product, the Eleventh Circuit held that
the attorney's taping of the conversations without the witness' consent
was unethical conduct not entitled to rule 26(b)(3) protection."" More
particularly, the Code of Professional Conduct, as adopted by both the
American Bar Association and the Georgia Bar Association,2

2 proscribes
the taping of conversations without the witness' consent.263 Citing with
approval the District of Columbia Circuit's opinion in Moody v. IRS,"
the Eleventh Circuit reasoned that the purpose of the work product privi-
lege is to protect the integrity of the adversary process and that it would
be improper to allow an attorney to exploit the privilege for ends that are
antithetical to that process.'" Although the court recognized the client's
interest in protecting against disclosure of attorney work product, it con-
cluded that disclosure would not "traumatize the adversary process more
than the underlying legal misbehavior."*"

In Somer v. Johnson,267 a medical malpractice action against two physi-
cians and the hospital at which they worked, plaintiff sought production
of various hospital records, including personnel files pertaining to the two
physicians and documents reflecting the hospital's internal review of the
physicians' and its own performance. 2" The hospital declined to produce
the records, and plaintiff moved to compel discovery. The district court

255. 707 F.2d 1262 (11th Cir.), cert. denied, 104 S. Ct. 344 (1983).
256. 42 U.S.C. § 1983 (1976 & Supp. V 1981).
257. 707 F.2d at 1264.
258. Id. at 1270-71.
259. FuD. R. Civ. P. 26(b)(3).
260. 707 F.2d at 1271.
261. Id. at 1271-72.
262. ABA Comm. on Professional Responsibility, Formal Ops., 337 (1974).
263. 707 F.2d at 1271 n.19.
264. 654 F.2d 795, 799-801 (D.C. Cir. 1981).
265. 707 F.2d at 1271 (citing 654 F.2d at 800).
266. 707 F.2d 1271-72 (citing 654 F.2d at 801).
267. 704 F.2d 1473 (11th Cir. 1983).
268. Id. at 1478.
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ordered the hospital to produce the physicians' personnel files but denied
plaintiff's request for the hospital's internal evaluations, concluding that
the latter were privileged under Florida law.'"

The Eleventh Circuit affirmed,2
7
0 noting that rule 26(b)(1) 271 forbids

discovery of 'privileged' matter and that state law controls the privileged
nature of material sought by way of discovery in a diversity case such as
this one." s The source of the privilege in question here was title 28, sec-
tion 768.40(4) of the Florida Code,' which provides that the records of
committees formed to evaluate and improve the quality of health care
"shall not be subject to discovery or introduction into evidence in any
civil action against a provider of professional health services arising out of
the matters which are the subject of evaluation and review by such com-
mittee.'4 Although plaintiff conceded that the documents she sought
fell within the ambit of this provision, she argued that the statute did
nothing more than announce a state discovery rule which, because of its
procedural nature, did not apply in an action in federal court."7

' The
Eleventh Circuit rejected this reading of the statute, holding instead that
it created a substantive privilege that federal courts were required to
honor. The court noted that the rule satisfied the 'customary indicia' of a
privilege, forbidding as it does discovery of the protected materials and
their introduction into evidence in a civil action.2' In addition, the stat-
ute plainly sought to encourage effective 'self-policing' within the medical
community by promoting candor among those conducting and participat-
ing in evaluations of medical care and thus embodied the customary con-
cern underlying most privileges. For these reasons, the court held that
plaintiff's characterization of the statute as a state discovery rule was
without merit."'7

IX. CHOICE OF LAW

The court wrestled with Georgia's unsettled choice of law rules in three
cases decided during the survey period. In Frank Briscoe Co. v. Georgia
Sprinkler Co.,7" the court held that in Georgia "the application of an-

269. Id.
270. Id. at 1479.
271. Fm. R. Crv. P. 26(b)(1).
272. 704 F.2d at 1478 (citing Hyde Const. Co. v. Koehring Co., 455 F.2d 337, 340 (5th

Cir. 1972)).
273. FLA. STAT. ANN. § 768.40(4) (West Supp. 1983).
274. 704 F.2d at 1478-79.
275. Id. at 1479.
276. Id.
277. Id.
278. 713 F.2d 1500 (11th Cir. 1983).
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other jurisdiction's laws is limited to statutes and decisions construing
those statutes"2'' and that, absent a controlling foreign statute, "Georgia
courts apply the common law as developed in Georgia rather than foreign
case law."" Plaintiff Frank Briscoe Company (Briscoe) was the general
contractor for construction of the Richard B. Russell Federal Building in
Atlanta.2 81 It obtained builder's risk insurance from The Hartford Fire
Insurance Company (Hartford) covering the value of materials and prop-
erty on the site during construction, naming itself and all subcontractors
as insureds. Although the work was to be done in Georgia, the insurance
policy was 'delivered' in New Jersey.28 Briscoe entered into a subcontract
with Georgia Sprinkler Company (Georgia Sprinkler) for installation of a
sprinkler system in the building, with Georgia Sprinkler agreeing to in-
demnify Briscoe against any loss arising from its performance of the sub-
contract.' s Thereafter, a leak developed in the sprinkler system, causing
extensive property damage. Hartford paid Briscoe for the loss under a
loan receipt agreement and then sued Georgia Sprinkler in a Georgia fed-
eral court, contending that Georgia Sprinkler was liable for the loss under
the indemnity agreement and on grounds of negligence. The parties stip-
ulated that, although the suit was brought in Briscoe's name, it was in
reality a subrogation claim by Hartford.'" The district court concluded
that Georgia law applied and that Georgia did not recognize a right of
subrogation against a co-insured.'"

Briscoe (Hartford) argued on appeal that New Jersey rather than Geor-
gia law controlled, citing in support of this argument the Georgia choice
of law rule that an insurance contract is to be interpreted in accordance
with the law of the place where it is delivered.2" Briscoe (Hartford) ac-
knowledged, however, that there was no New Jersey statutory law bearing
on this question and urged the court to adopt the so-called 'reasonable
rule' followed in other jurisdictions under which an insurer is allowed to
subrogate against a co-insured.28' The Eleventh Circuit declined this invi-
tation. Although confusion surrounds some of Georgia's choice of law
rules,'" the Eleventh Circuit was satisfied that Georgia continued to fol-

279. Id. at 1503.
280. Id.
281. Id. at 1501.
282. Id. at 1503.
283. Id. at 1501.
284. Id. at 1502.
285. Id.
286. See, e.g., Pink v. AAA Highway Express, 191 Ga. 502, 13 S.E.2d 337 (1941).
287. 713 F.2d at 1503.
288. See Brown v. Inter-Ocean Ins. Co., 438 F. Supp. 951 (N.D. Ga. 1977); Robinson v.

Ravenel Co., 411 F. Supp. 294 (N.D. Ga. 1976); Allen v. Smith & Medford, Inc., 129 Ga.
App. 538, 199 S.E.2d 876 (1973).
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low the rule limiting the application of foreign law to the foreign state's
statutes and decisions construing those statutes.'" Because there was no
controlling New Jersey statute in this case, the Eleventh Circuit affirmed
the district court's choice of Georgia law and its conclusion that Georgia
law did not permit subrogation against a co-insured.'"0

In General Telephone Co. v. Trimm,2" 1 the court explored at some
length the applicable Georgia choice of law rule in contract actions, focus-
sing specifically on the lex loci contractus rule and the confusion that
presently exists concerning its continued validity in Georgia." Plaintiff
General Telephone Company (GTE) was a Virginia corporation with its
principal place of business in North Carolina. It maintained a list of con-
tractors qualified to bid on its construction projects, one of whom was
defendant J.B. Trimm (Trimm). In order to qualify for inclusion on this
list, Trimm had signed a master agreement with GTE, Article XII of
which provided that Trimm was to indemnify GTE for all liability in-
curred by the latter as a result of Trimm's performance of construction
work. In February of 1973, GTE mailed two unexecuted copies of the
agreement from its North Carolina office to Trimm in Birmingham, Ala-
bama. Thereafter, Trimm executed the two copies and returned them by
mail to GTE in North Carolina. GTE then executed the two copies in
North Carolina and mailed one of them to Trimm in Alabama. Subse-
quently, GTE gave notice from its Moultrie, Georgia office that it was
accepting bids for construction of an underground system in Dalton,
Georgia. Trimm submitted a bid for this project, incorporating therein
the provisions of the master agreement. GTE accepted this bid in July
1973 by letter mailed from its Moultrie, Georgia office to Trimm in Ala-
bama.' During the course of the Dalton project, one of Trimm's employ-
ees sustained fatal injuries, as a consequence of which Trimm's insurer
paid workers' compensation benefits to the employee's widow. The widow
then brought a wrongful death action against GTE and others in an Ala-
bama court.'" GTE settled that suit by consent judgment for $45,000 and
then brought this action in a Georgia Federal court to recover the $45,000
payment from Trimm pursuant to the indemnity clause contained in the
master agreement."' The district court applied Alabama law, under

289. 713 F.2d at 1503.
290. Id. The principal Georgia decision holding that an insurer may not subrogate

against a co-insured responsible for the loss is E.C. Long, Inc. v. Brennan's of Atlanta, Inc.,
148 Ga. App. 796, 252 S.E.2d 642 (1979).

291. 706 F.2d 1117 (11th Cir. 1983).
292. Id. at 1118.
293. Id.
294. Id.
295. Id. at 1119.
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which a third party tortfeasor may not obtain indemnification from an
employer who has paid workers' compensation benefits, and dismissed
GTE's complaint.'"

GTE argued on appeal that Georgia applies the lex loci contractus
choice of law rule, that this rule requires the court to determine where
the last act essential to the contract's completion was performed, that in
this case the last act was GTE's acceptance of the Dalton project contract
at its Georgia office, and that, therefore, Georgia law rather than Alabama
law applied.27 In response, Trimm argued that the crucial location under
Georgia's lex loci contractus rule is not where the contract was executed
but rather where it was delivered-in this case, Alabama-and, alterna-
tively, that Georgia now applies the so-called 'center of gravity' choice of
law rule in contract actions,'" a rule which likewise requires the applica-
tion of Alabama law." Preliminarily, the Eleventh Circuit held that the
relevant contract in this case was the job-specific contract, not the master
agreement, because there was no work to which the master agreement
might apply until GTE accepted Trimm's bid on the Dalton project.8"
The court then rejected Trimm's argument that the determinative loca-
tion under Georgia law is where the contract is delivered. 01 The court
noted that under Official Code of Georgia Ann. § 13-3-3,'02 if an offer is
made by letter, an acceptance by written reply takes effect from the time
it is sent and not from the time it is received.303 It also distinguished a
number of Georgia and federal decisions holding that the place of deliv-
ery controls when the dispute concerns an insurance contract or a promis-
sory note, concluding that the contract in this case was 'made' when it
was accepted by GTE at its Moultrie, Georgia office.2" Therefore, the
Eleventh Circuit held that proper application of the lex loci contractus
rule required application of Georgia law rather than Alabama law in in-
terpreting the validity of the indemnity provision.3'

Because no Georgia court had yet determined whether a third party
tortfeasor may enforce an indemnity agreement against an employer who
has paid workers' conipensation benefits to an injured employee, the

296. Id. (citing Stauffer Chem. Co. v. McIntyre Elec. Serv., Inc., 401 So. 2d 745 (AlL
1981)).

297. 706 F.2d at 1119.
298. RESTATEmEN (SEcoND) oF CoNnucr OF LAws § 188 (1971).
299. 706 F.2d at 1119.
300. Id.
301. Id.
302. O.C.G.A. § 13-3-3 (Michie 1982), GA. CoDE ANN. § 20-114 (Harrison 1977) (editorial

changes only).
303. 706 F.2d at 1119.
304. Id. at 1120.
305. Id.
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Eleventh Circuit elected to certify this question to the Georgia Supreme
Court for resolution.$" More importantly for present purposes, the Elev-
enth Circuit also certified to the Georgia Supreme Court the basic ques-
tion of whether the lex loci contractus choice of law rule retained any
continuing validity in light of several recent decisions suggesting that
Georgia had adopted the 'center of gravity' or 'grouping of contracts' ap-
proach.810 The confusion stemmed primarily from the Georgia Court of
Appeals decision in Allen v. Smith & Medford, Inc.,' °8 in which that
court held that the lex loci contractus rule no longer applied to actions
under the Georgia Securities Act,3" and from several Georgia federal
court decisions, which suggested that Georgia had' adopted the 'center of
gravity' or 'grouping of contracts' rule for contract actions.310

The third Georgia case is Best Canvas Products & Supplies, Inc. v.
Ploof Truck Lines, Inc.,3" in which plaintiff Best Canvas Products &
Supplies, Inc. (Besco) sought to recover in a Georgia federal court the
purchase price of truck tarpaulins, which it had manufactured in Georgia
and sold to defendant Ploof Truck Lines, Inc. (Ploof) in Florida. s1 Ploof
used the tarpaulins to cover truck loads of wood products which it
shipped to customers throughout the southeast. It contended that the
tarpaulins were defective and impleaded Farrington Texal, Division of
Norton Company (Norton), the manufacturer of the fabric used by Besco
to make the tarpaulins. Ploof asserted against Norton claims for breach
of implied warranties and strict liability in tort, apparently seeking in-
demnification from Norton for the amount of any judgment recovered by
Besco in the main action. The district court granted summary judgment
to Norton, concluding that Georgia law applied and that under Georgia
law the absence of privity between Ploof and Norton defeated Ploof's
right to recover on either theory38

On appeal, Ploof conceded that Georgia law barred its claims against
Norton but argued that the claims arose in Florida, a state which has no
privity requirement. After noting that a federal court is required to apply
the choice of law rule of the state in which it sits-in this case, Geor-
gia--and that in tort actions Georgia looks to the law of the place of in-

306. Id.
307. Id.
308. 129 Ga. App. 538, 199 S.E.2d 876 (1973).
309. GA. CODe ANN. ch. 97-1 (Harrison 1981) (presently O.C.G.A. tit. 10, ch. 5 (Michie

1982)).
310. See, e.g., Hayes v. Irwin, 541 F. Supp. 397, 414 (N.D. Ga. 1982); A.T.O., Inc. v.

Stratton & Co., 486 F. Supp. 1323, 1326 (N.D. Ga. 1980); Brown v. Inter-Ocean Ins. Co., 438
F. Supp. 951 (N.D. Ga. 1977).

311. 713 F.2d 618 (11th Cir. 1983).
312. Id. at 620.
313. Id.
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jury,'" the Eleventh Circuit proceeded to determine whether Ploof's
claims against Norton arose in Georgia or Florida. As it turned out, Ploof
had alleged in its third party complaint that its claims arose in Georgia,
and the Eleventh Circuit held that Ploof was bound by this judicial ad-
mission.'' Thus, Georgia law controlled, and, in the court's view, de-
feated Ploof's right to recover.' 1 ' The Eleventh Circuit went on to hold
that, regardless of Ploof's judicial admission, application of Georgia's
choice of law rules yielded the same result. 17 The court acknowledged
that the place of injury could not be determined in this case because the
leakage about which Ploof complained occurred during numerous inter-
state shipments over a six-month period.' 1 ' Citing Baltimore Football
Club, Inc. v. Lockheed Corp.,10 however, it concluded that in these cir-
cumstances a Georgia court would look to the law of the place in which
the tarpaulins were manufactured. Because Besco had .manufactured the
tarpaulins at its Georgia plant, Georgia law controlled."O

Two comments concerning this decision are in order. First, Ploof's
claim against Norton had to do with the manner in which Norton manu-
factured the fabric itself."n Norton is identified as a Massachusetts com-
pany,n" so presumably it produced the fabric in that state. Assuming this
to be the case, the fact that Besco made the finished product in Georgia
would appear to be irrelevant. If-as the court held-Georgia looks to the
law of the state where the last act necessary to make the tortfeasor liable
took place,"' Massachusetts law should control. Second, although Geor-
gia does require privity in order to recover for breach of warranty,"' it
does not require privity when a party seeks to recover on a theory of
strict liability.$" Based on the facts stated in the court's opinion, Norton

314. Id. at 621.
315. Id.
316. Id.
317. Id.
318. Id. at 622.
319. 525 P. Supp. 1206 (N.D. Ga. 1981).
320. 713 F.2d at 622.
321. Id. at 620.
322. Id.
323. Id. at 621 (citing Ohio S. Express Co. v. Beeler, 110 Ga. App. 867, 868, 140 S.E.2d

235, 236 (1965)).
324. Stewart v. Gainesville Glass Co., 233 Ga. 578, 212 S.E.2d 377 (1975); Ellis v. Rich's,

Inc., 233 Ga. 573, 212 S.E.2d 373 (1975).
325. Georgia's version of strict liability is set forth in O.C.G.A. I 51-1-11(b)(1) (Michie

1982), GA. Cons ANN. § 105-106 (Harrison 1968) as follows:
The manufacturer of any personal property sold as new property directly or
through a dealer or any other person shall be liable in tort, irrespective of privity,
to any natural person who may use, consume, or reasonably be affected by the
property and who suffers injury to his person or his property because the property
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may well have had valid defenses to Ploof's strict liability claim, 32' but
privity was not one of them.

X. DISMISSAL

In Jefferson Fourteenth Associates v. Wometco De Puerto Rico, Inc.,3 7

a case of first impression in the Eleventh Circuit, the court held that a
district court may not dismiss a party's claim for relief sua sponte, on the
ground that it lacks merit, without giving the party notice that dismissal
is contemplated, an opportunity to respond, and-when appropriate-an
opportunity to amend its pleading to cure the deficiencies perceived by
the court3se Upon being sued by plaintiffs Jefferson Fourteenth Associ-
ates (Jefferson) and RKF Realty Corporation (RKF) for damage to two
theaters which it leased from them, defendant Wometco De Puerto Rico,
Inc. (Wometco) filed a third party complaint against various insurance
companies which at one time or another had insured the damaged prem-
ises, contending that it was a third party beneficiary of the policies issued
to Jefferson and RKF.3 The Royale Belge Incendie Reassurance Com-
pany (Royale Belge), one of the insurance companies, moved for and was
granted a stay of the third party action until Jefferson and RKF specified
when the damage had occurred. Wometco proceeded to settle the claims
of Jefferson and RKF and then filed a motion to lift the stay. Royale
Beige responded to Wometco's motion by 'suggesting' that sua sponte dis-
missal was appropriate because it appeared from the record that
Wometco had no valid claim against it. The district court denied
Wometco's motion to lift the stay and sua sponte dismissed Wometco's
third party complaint on the merits. 8

The Eleventh Circuit noted at the outset that the Federal Rules of
Civil Procedure do not provide for sua sponte dismissal of a party's claim
for relief on the ground that it lacks merit.331 Rule 413 authorizes a dis-
trict court to grant an involuntary dismissal upon motion by the opposite

when sold by the manufacturer was not merchantable and reasonably suited to
the use intended, and its condition when sold is the proximate cause of the injury
sustained.

Id. (emphasis added).
326. Arguably, the fabric manufactured by Norton was not sold as 'new property' to

Ploof, having first been made into the finished product by Besco. Moreover, recovery on a
theory of strict liability is available only to a 'natural person', and Ploof was a corporation.

327. 695 F.2d 524 (11th Cir. 1983).
328. Id. at 527.
329. Id. at 525.
330. Id.
331. Id. at 526.
332. FR. R. COv. P. 41.
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party when the plaintiff has failed to prosecute the case, when the plain-
tiff has failed to comply with the Federal Rules of Civil Procedure, or
when the plaintiff has failed to show a right to relief after having
presented his case in a nonjury trial. In addition, a district court may
dispose of a claim for relief on the merits under rule 12(c)333 or rule 56,'"
but again this disposition must be in response to a motion by the oppo-
site party seeking that relief. The only provision that the rules make for
sua sponte dismissal is when the court determines that it lacks subject
matter jurisdiction under rule 12(h)(3).s" Although the former Fifth Cir-
cuit has held that a court may dismiss sua sponte when there has been a
failure to prosecute or a failure to comply with court orders, neither that
court nor the Eleventh Circuit has considered whether a trial court may
dismiss sua sponte because the claim lacked merit.3w

There is some authority in decisions from other circuits that a trial
court may dismiss sua sponte when the plaintiff's suit is patently frivo-
lous or vexatious,3 7 but in this case Royale Belge did not contend that
Wometco's third party complaint fell into either of those categories."
Moreover, the First, Second, and Ninth Circuits, although apparently ap-
proving sua sponte dismissals when the claim lacks merit, have empha-
sized that the trial judge must give notice of his intention to dismiss, an
opportunity to submit a written memorandum in opposition, a hearing,
and an opportunity to amend the complaint when appropriate.33 ' The
Eleventh Circuit read these cases as announcing the rule that trial courts
may exercise their inherent power to dismiss a suit lacking in merit only
when the party bringing the case has been given notice and an opportu-
nity to respond." ° A court's failure to provide notice and an opportunity
to respond impinges upon a party's due process right to litigate a claim
that it brings in good faith."1 Here Royale Belge's 'suggestion' that sua
sponte dismissal was appropriate did not constitute notice to Wometco
that the court was in fact contemplating dismissal. Thus, the Eleventh
Circuit held that the order of dismissal denied Wometco its due process
rights to file a written response, present its arguments at a hearing, and

333. Id. 12(c).
334. Id. 56.
335. Id. 12(h)(3).
336. 695 F.2d at 526.
337. See, eg., O'Connell v. Mason, 132 F. 245 (1st Cir. 1904); see also 1 J. Moomn,

Moons's FEzman PRAcTiC, 0.60[6) (2d ed. 1982).
338. 695 F.2d at 526.
339. Lewis v. New York, 547 F.2d 4, 6 (2d Cir. 1976); California Diversified Promotions,

Inc. v. Musick, 505 F.2d 278, 281 (9th Cir. 1974); Literature, Inc. v. Quinn, 482 F.2d 372, 374
(1st Cir. 1973).

340. 695 F.2 at 526.
341. Id. at 527.
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amend its complaint, and accordingly reversed. 3"
In Hill v. Linahan,"3 the court considered both the procedural and

substantive requirements for dismissal of a state prisoner's habeas corpus
petition under rule 9(a) of the Rules Governing Section 2254 Cases in the
United States. Districts Courts." 4 Insofar as the procedural requirements
for dismissal under rule 9(a) are concerned, the case was one of first im-
pression in this circuit. Petitioner had been convicted of murder in 1968
and sentenced to life imprisonment."3 In 1981, he filed a pro se habeas
corpus petition in the Georgia state courts and, after unsuccessfully ex-
hausting his state remedies, he filed this federal habeas corpus petition
contending that his retained attorney had rendered ineffective assistance,
that his plea of guilty was involuntary, that his attorney was not a mem-
ber of the Georgia Bar, and that there was no written record of his guilty
plea. The state responded to the petition by requesting that it be dis-
missed under rule 9(a), which provides that a petition may be dismissed
if the state has been prejudiced in its ability to respond by delay in its
filing. In support of this request, the state attached to its response various
documentary exhibits on which the district court chose to rely. The dis-
trict court concluded that the state had been prejudiced in its ability to
respond to the petition and accordingly dismissed the petition as
requested."

The Eleventh Circuit noted that, although rule 9(a) does not set forth
the procedures to be followed when a dismissal is ordered under its provi-
sions, rule 11"7 requires that the Federal Rules of Civil Procedure be ap-
plied when the Rules Governing Section 2254 Cases are silent.$" Because
the district court relied on the state's documentary exhibits, the state's
request for dismissal was in reality a motion for summary judgment. Rule
56(c)"O of the Federal Rules of Civil Procedure requires that a party
against whom a motion for summary judgment is filed receive notice of
the motion and an opportunity to offer evidence in opposition to it. The
district court furnished petitioner with neither notice nor an opportunity
to respond in this case."' Moreover, the advisory committee note to rule
9881 suggests that, before a court dismisses the petition under its provi-
sions, it should give the petitioner an opportunity to explain his apparent

342. Id. at 526-27.
343. 697 F.2d 1032 (11th Cir. 1983).
344. 28 U.S.C. § 2254 (1976 & Supp. V 1981).
345. 697 F.2d at 1033.
346. Id.
347. 28 U.S.C. § 2254 (1976 & Supp. V 1981).
348. 697 F.2d at 1034.
349. FED. R. Civ. P. 56(c).
350. 697 F.2d at 1034.
351. Advisory Comm. Note, FiD. R. Civ. P. 9.
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abuse of the writ."32 Because the district court failed to advise petitioner
that it was contemplating entry of summary judgment against him in this
action, and because it afforded him no opportunity to respond to that
motion, the Eleventh Circuit held that the district court's dismissal of the
petition was error.353

The court then considered the substantive requirements of rule 9(a),
noting that the rule was based on the equitable doctrine of laches and
does not constitute a statute of limitation.8" Under the rule the state is
required to make a "particularized showing of prejudice"' 5 and to
demonstrate that the prejudice was caused by petitioner's delay.$" The
state failed to make this showing here. Although the state contended that
it was unable to produce a transcript of petitioner's guilty plea because of
his delay in filing the petition, it made no showing that a transcript would
have been available if petitioner had sought habeas corpus relief any ear-
lier.357 Moreover, although the state contended that petitioner's counsel
was now deceased, it failed to disclose the date of the attorney's death
and thus failed to demonstrate that he would have been available had the
petition been filed within a reasonable period of time following the guilty
plea.' s

XI. SUMMARY JUDGMZNT

Rule 56(c) provides that a motion for summary judgment "shall be
served at least ten days before the time fixed for the hearing."'" Al-
though there need not be an actual oral hearing on the motion, ten days'
notice must be given to the party opposing the motion that the motion
and all materials in support of or in opposition to it will be taken under
advisement as of a certain day.3" When the party opposing the motion is
represented by counsel, he is regarded as having received constructive no-
tice of the time after which the court will begin its deliberations, if there
exists a local court rule providing that all materials bearing on the motion
must be submitted within ten days after the motion is filed." 1 In Moore

352. 697 F.2d at 1035.
353. Id.
354. Id.
355. Id. (quoting Paprskar v. Estelle, 612 F.2d 1003, 1008 (5th Cir.), cert. denied, 449

U.S. 885 (1980)).
356. Id. (citing Mayola v. Alabama, 623 F.2d 992, 999 (5th Cir. 1980), cert. denied, 451

U.S. 913 (1981)).
357. Id.
358. Id. at 1035-36.
359. Fim. R. Civ. P. 56(c).
360. Barker v. Norman, 651 F.2d 1107, 1119 (5th Cir. July 30, 1981) (Unit A).
361. Howell v. Tanner, 650 F.2d 610 (5th Cir. July 13, 1981) (Unit B), cert. denied, 456
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v. State of Florida,'' however, the court held that the constructive notice
rule did not apply when the party opposing the motion was a prisoner
proceeding pro se.$" The court observed that "pro se prison inmates, with
limited access to legal materials, occupy a position significantly different
from that occupied by litigants represented by counsel"" and concluded
that it would be unfair to charge them with knowledge of a local court
rule to which they had no access. Because in Moore there was no indica-
tion in the record that the prisoner had received actual notice of the time
after which the district court would rule, the Eleventh Circuit reversed
the district court's grant of summary judgment to defendant and re-
manded with instructions that the district court give the prisoner the re-
quired ten day's notice.'

The ten day notice requirement also figured prominently in Interna-
tional Association of Machinists & Aerospace Workers, Seminole Lodge
791 v. United Technologies Corp.'" There the International Association
of Machinists (the union) sought to compel United Technologies Corpora-
tion (the employer) to arbitrate an employee grievance.*" Prior to an-
swering, the employer moved to dismiss the union's complaint for failure
to state a claim upon which relief could be granted. The district court
conducted a hearing on the motion, at which it considered affidavits and
testimony offered by the union, and proceeded to deny the employer's
motion and to enter judgment in favor of the union for all relief re-
quested in the complaint." The Eleventh Circuit reversed, holding that,
because the district court considered matters other than the complaint,
the employer was entitled to ten days' notice of the hearing under rule
56(c), notice which it admittedly did not receive.*" The court's decision
to reverse was entirely correct, although it appears to have taken a circui-
tous route in arriving at that decision. The only motion before the district
court was the employer's motion to dismiss for failure to state a claim.
Not only had the union failed to give the employer ten days' notice of a
motion for summary judgment under rule 56(c), it had failed to file a
motion at all.'70 It would have been simpler for the Eleventh Circuit to
have held that the union was not entitled to summary judgment because
it had never asked for it.

U.S. 918 (1982).
362. 703 F.2d 516 (11th Cir. 1983).
363. Id. at 520.
364. Id.
365. Id. at 521.
366. 704 F.2d 569 (11th Cir. 1983).
367. Id. at 570.
368. Id.
369. Id. at 572.
370. Id.
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In Wallace v. Brownell Pontiac-GMC Co.,711 plaintiffs sought damages
for their creditor's failure to itemize the components of a 'clerical fee'
appearing in an installment sales contract. " Before responding to plain-
tiffs' discovery requests, defendants moved for summary judgment, sub-
mitting in support of their motion an affidavit. Plaintiffs offered no
counteraffidavits on the merits of the matter but did move to compel dis-
covery and to strike the affidavit on which defendants relied. The district
court proceeded to grant summary judgment to defendants, and plaintiffs
appealed."' 8

Affirming on appeal, the Eleventh Circuit noted that under rule 56(f) 7
4

a party who is unable to offer specific material contradicting the movant's
summary judgment presentation may nevertheless survive the motion by
submitting an affidavit explaining his inability to respond at that time. 75

On receipt of an appropriate affidavit to this effect, the district court then
has the discretion to deny the motion without prejudice or to continue
the hearing on the motion pending a completion of discovery. In this case
plaintiffs failed to comply with rule 56(f). Instead of offering an affidavit
explaining their inability to respond to defendants' motion, they instead
relied on their motions to compel and to strike. The Eleventh Circuit
held that the district court was under no obligation to treat this response
as satisfying the requirements of rule 56(f).376 It held further, however,
that treating plaintiffs' response as satisfying the requirements of rule
56(f) would not call for a different result because, in the circumstances of
this case, the district court's refusal to withhold decision on the motion
pending completion of discovery did not amount to an abuse of discre-
tion. 7 7 The former Fifth Circuit had held in Meyers v. Clearview Dodge
Sales, Inc. 87 that documentary and make ready fees such as the 'clerical
fee' at issue here may be imposed without separate itemization of the
components of the charge. Because the substantive law applicable in this
case was clearly adverse to plaintiffs' position, and because further dis-
covery would not have altered this rule of law, the district court was
within its rights in proceeding to enter summary judgment.,"

371. 703 F.2d 525 (11th Cir. 1983).
372. Id. at 526.
373. Id.
374. FVD. R. Civ. P. 56(f).
375. 703 F.2d at 527.
376. Id.
377. Id. at 528.
378. 539 F.2d 511, 519 (5th Cir. 1976), cert. denied, 431 U.S. 929 (1977).
379. 703 F.2d at 528.
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XII. TRAL

When a jury returns a verdict for the plaintiff in an obviously inade-
quate amount, the district court may order a new trial limited to a rede-
termination of damages, if it is satisfied that the damage issue is "so dis-
tinct and separable" ss0 from the liability issue that "a trial of it alone may
be had without injustice.""" When the district court concludes, however,
that the jurors were unable to make a unanimous determination with re-
spect to liability and that they compromised on the liability issue by re-
turning a verdict in an inadequate amount, the damage issue cannot be
regarded as 'distinct and separable,' and the district court is required to
order a new trial of the entire case.' s in Mekdeci v. Merrell National
Laboratories,"s the Eleventh Circuit applied these rules in a sensible
manner to affirm the district court's decision to order a new trial of the
entire case after the jury returned a verdict for plaintiff in what could
only be regarded as an inadequate amount.'4

In 1975, Elizabeth Mekdeci gave birth to a son who suffered from se-
vere birth defects. She concluded that the birth defects had been caused
by a drug she had taken during pregnancy for nausea. She and her hus-
band sought to recover damages from the drug manufacturer on behalf of
their son, as well as reimbursement for medical expenses which they had
incurred as a result of their son's condition. Following a lengthy trial, the
jury returned a verdict for 'the plaintiff' in the amount of $20,000, a
figure representing the precise amount of the parents' medical ex-
penses." In the space provided on the verdict form for the amount of
compensatory damages due the child individually, however, the jury
wrote "[N]othing."3 8 Concluding that the jury had returned a compro-
mise verdict, the district court ordered a new trial on all issues. The sec-
ond jury returned a verdict in favor of defendant, and plaintiffs appealed,
contending that the new trial should have been limited solely to the dam-
age issue."7

The Eleventh Circuit began its analysis by holding that the first verdict
was inadequate, given the fact that defendant never disputed the child's
damages and the child plainly was entitled to a verdict in some amount
assuming defendant was liable at all."O Although an inadequate damage

380. Gasoline Prods. Co. v. Champlin Ref. Co., 283 U.S. 494, 500 (1931).
381. Id. at 500-01.
382. Lucas v. American Mfg. Co., 630 F.2d 291, 294 (5th Cir. 1980).
383. 711 F.2d 1510 (11th Cir. 1983).
384. Id. at 1512.
385. Id.
386. Id. at 1514.
387. Id. at 1513.
388. Id. at 1514.
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award by itself does not demonstrate the existence of a compromise ver-
dict, the sequence of events leading to the verdict in this case furnished
persuasive evidence that it in fact reflected a compromise. During the
first few days of their deliberations, the jurors sent several communica-
tions to the district court revealing their uncertainty on the central issue
of causation."' Moreover, the jury unsuccessfully sought the district
court's permission to render a verdict with an explanation of its reasons
and, shortly after learning that it would not be allowed to .do so, sent
word that it was "hopelessly deadlocked.""* The district court then gave
a modified Allen charge,31' instructing the jury to continue its delibera-
tions, and on the following day the jury returned its verdict.8' The jury's
communications with the court concerning the causation issue-the cen-
tral issue in the case,-its attempt to qualify the verdict, and its an-
nouncement of a deadlock following the court's denial of that request, all
reinforced the notion that the jury was unable to reach agreement on the
substantive issues.s" Accordingly, the Eleventh Circuit held that the dis-
trict court had not abused its discretion when it ordered a new trial on all
issues, rather than a partial retrial limited to a redetermination of
damages.$%

The seventh amendment provides in part that "no fact tried by a jury
shall be otherwise reexamined in any Court of the United States, than
according to the rules of the common law."'19 As construed by the Su-
preme Court in Dairy Queen, Inc. v. Wood,3" the amendment requires
that a court honor a jury's determination of factual issues bearing upon a
party's legal claim when it disposes of an accompanying equitable claim.
This deceptively simple requirement is often difficult to apply, as the ma-
jority and dissenting opinions in Lincoln v. Board of Regents of the Uni-
versity System of Georgia"" illustrate.

From 1974 through 1978 plaintiff was employed under four separate
one-year contracts as a nontenured professor of home economics at Sa-
vannah State College.3" Plaintiff is white, and Savannah State College is
an integrated but historically and predominantly black institution. When
her contract was not renewed in 1978, plaintiff sought reinstatement and

389. Id. at 1514-15.
390. Id. at 1515.
391. Allen v. United States, 164 U.S. 492 (1896).
392, 711 F.2d at 1515.
393. Id.
394. Id.
395. U.S. CoNsT. amend. VII.
396. 369 U.S. 469 (1962); see also Curtis v. Loether, 415 U.S. 189 (1974).
397. 697 F.2d 928 (11th Cir.), cert. denied, 104 S. Ct. 97 (1983).
398. Id. at 931.
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back pay under Title VII of the Civil Rights Act of 1964" and damages
under 42 U.S.C. § 1981,00 contending that the failure to rehire her was
racially motivated and naming as defendants the Board of Regents of the
University System of Georgia (Regents) and two members of the Savan-
nah State College faculty, Mrs. Terrell and Dr. Hall. Mrs. Terrell was
head of the home economics department during plaintiff's first two years
at Savannah State, and Dr. Hall was head of the technical sciences divi-
sion. Prior to trial the district court dismissed the section 1981 claim
against the Regents-on the ground of sovereign immunity-and the Ti-
tle VII claim against the individual defendants-on the ground that they
were not 'employers' as that term is used in its statute.0° This left for
resolution the section 1981 claim against Terrell and Hall and the Title
VII claim against the Regents. The jury found for Terrell and Hall on the
section 1981 claim, and the district court entered judgment accordingly.
The jury returned an advisory verdict for plaintiff, however, on the Title
VII claim. Thereafter, the district court made findings of fact and conclu-
sions of law in accordance with the advisory verdict and entered judg-
ment against the Regents for back pay and attorney's fees."' The Re-
gents appealed, contending that the judgment against it on the Title VII
claim violated the seventh amendment.'0 They argued that the Title VII
claim was based solely on the principle of respondeat superior and that
the district court judgment was inconsistent with the jury verdict exoner-
ating their agents, Terrell and Hall, on the section 1981 claim. Plaintiff
cross-appealed on similar grounds, contending that the jury's verdict on
the section 1981 claim was inconsistent with its advisory verdict on the
Title VII claim.'0

The majority of the Eleventh Circuit panel affirmed. It noted that an
action for reinstatement and back pay under Title VII is equitable in na-
ture and need not be tried by a jury, whereas an action for damages
under section 1981 is legal in nature and must be tried by a jury.'" It also
acknowledged that "[w]hen a party has the right to a jury trial on an
issue involved in a legal claim, the judge is of course bound by the jury's
determination of that issue as it affects his disposition of an accompany-
ing equitable claim."'" Accordingly, "a verdict exonerating an agent
while holding his principle liable for his actions would be an inconsistent

399. 42 U.S.C. §§ 2000e-1 to -17 (1976 & Supp. V 1981).
400. Id. § 1981 (1976).

401. 697 F.2d at 931.
402. Id.
403. Id. at 932.
404. Id.
405. Id. at 934.
4o6. Id.

19841 1337



MERCER LAW REVIEW

resolution of factual questions."'"7 Here, however, the district court did
not base the Regents' liability under Title VII on the conduct of Terrell
and Hall. Instead, the district court found that plaintiff was in fact dis-
charged on racial grounds by the president of the college, who was not
named as a party defendant and whose liability the jury did not consider
in the section 1981 action. The majority concluded that this finding was
not clearly erroneous and that therefore the advisory verdict and subse-
quent judgment against the Regents on the Title VII claim was not incon-
sistent with the jury's verdict in favor of Terrell and Hall on the section
1981 claim.'" In light of this conclusion, the majority found it unneces-
sary to consider plaintiff's argument that Dairy Queen applies only when
legal and equitable claims against a single defendant are tried together
and that, because the Regents are a party to an equitable action only,
they have no right to a jury trial on any issue.'"

Judge Hatchett dissented, contending that the majority had 'emascu-
lated' the Dairy Queen requirement by allowing the district court to base
the Regents' liability on the conduct of an agent who was not named as a
party to the action and whose conduct was not defended at trial. 41° In
Judge Hatchett's view "[t]his is precisely the sort of mischief Dairy
Queen intended to curb."'11 Moreover, he noted that plaintiff had never
complained to the Equal Employment Opportunity Commission of the
college president's conduct. Arguing that she was required to do so as a
condition precedent to seeking judicial relief on the basis of that conduct,
he concluded that the district court was without jurisdiction to entertain
the Title VII claim at all.41

Rule 38418 requires that a party desiring a jury trial on any issue make a
demand therefore in writing not later than ten days after service of the
last pleading directed to that issue. Notwithstanding a party's failure to
make a timely demand, however, the district court is empowered by rule
39' 4 to order a trial by jury in the exercise of its discretion. In Parrott v.
Wilson, 4

1 an action against various county officials for wrongful death
under 42 U.S.C. § 1983,"41 the Eleventh Circuit emphasized that the dis-
trict court need not order a jury trial when the party requesting it fails to

407. Id.
408. Id. at 935-43.
409. Id. at 935.
410. Id. at 944 (Hatchett, J., dissenting).
411. Id.
412. Id.
413. Fan. R. Crv. P. 38.
414. Id. 39.
415. 707 F.2d 1262 (11th Cir. 1983). Other procedural aspects of the case are discussed

supra, text accompanying notes 255-66.
416. 42 U.S.C. § 1983 (1976 & Supp. V 1981).
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offer a convincing excuse for not having made a timely original de-
mand.41 7 Plaintiff first requested a jury trial some eighteen months after
filing her complaint. 1 Although discovery had not been completed and
trial was still several months off, the district court denied the request.
The Eleventh Circuit affirmed, observing that, although a trial court ordi-
narily should grant a jury trial unless there are strong and compelling
reasons for not doing so, the decision is committed ultimately to the trial
court's discretion.4 1' That discretion should be informed by the following
factors: (1) whether the case involves issues which are best tried to a
jury; (2) whether granting the request would result in a disruption of the
court's schedule or the schedule of the adverse party; (3) the degree of
prejudice to the adverse party; (4) the length of the party's delay in re-
questing a jury trial; and (5) the reason for the party's tardiness.'2 0 When
reviewing the district court's denial of a belated jury request, however,
appellate courts should give considerable weight to the requesting party's
excuse for having failed to make a timely request. If that failure is due to
mere inadvertence, appellate courts generally will not reverse the trial
court's refusal to grant a rule 39 motion.'21 In the present case, plaintiff
had never stated why she had failed to make a timely request under rule
38(b).42

2 For that reason, the Eleventh Circuit declined to disturb the dis-
trict court's decision denying the request."8

XIII. Dumcmm VFjDICT AND JNOV

In Coker v. Amoco Oil Co.,"' an action for damages under the Age Dis-
crimination in Employment Act,4' s defendant moved unsuccessfully for a
directed verdict following presentation of plaintiff's case.'2 Thereafter,
defendant offered a single witness whose testimony took up only nine
pages of the trial transcript. Plaintiff presented no rebuttal evidence, and
the matter was submitted to the jury, defendant having neglected to re-
new its motion for directed verdict after presentation of all the evidence.
Defendant appealed the jury's verdict for plaintiff, contending that the
verdict was not supported by the evidence. Recognizing that under rule

417. 707 F.2d at 1267-68.
418. Id. at 1267.
419. Id.
420. Id.
421. Id.
422. Id. at 1268.
423. Id.
424. 709 F.2d 1433 (11th Cir. 1983). See supra text accompanying notes 86-99 for a dis-

cussion of other procedural aspects of the case.
425. 29 U.S.C. J§ 621-634 (1976 & Supp. V 1981).
426. 709 F.2d at 1437.
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50(b) 4
2

7 it was obliged to renew its motion for directed verdict at the con-
clusion of the entire case and that it had failed to do so, defendant argued
that the court should dispense with technical compliance with this rule in
this case because it had presented only one brief witness after making its
original motion for a directed verdict.4 Defendant cited in support of its
position two decisions from the First Circuit which suggest that a motion
for directed verdict at the end of all of the evidence need not be made
upon a showing of the trial court's continuing disinclination to grant such
a motion.4" The Eleventh Circuit declined to follow the lead of the First
Circuit, however, holding that neither the shortness of defendant's evi-
dentiary presentation nor the fact that a -renewal of the motion would
have been futile satisfies the requirement of rule 50(b).'80

XIV. INJUNcTIONS

In Cate v. Oldham,"" plaintiff was an attorney who, having brought an
unsuccessful damage action on behalf of an estate against Florida State
Attorney Oldham for the latter's alleged negligence in the performance of
his official duties, was sued by Oldham for malicious prosecution in a
Florida state court.'8 ' Contending that Oldham's maintenance of the ma-
licious prosecution action infringed his first amendment right to petition
the government for redress of grievances, plaintiff filed suit in federal
court under 42 U.S.C. § 1983' to enjoin continued prosecution of that
action.4" In those cases not subject to the prohibition of the Anti-Injunc-
tion Act' s a district court may enjoin preliminarily the continued prose-
cution of a state court civil action if the party requesting the injunction
establishes (1) that there is a substantial likelihood he will prevail on the

427. Fun. R. Civ. P. 50(b).
428. 709 F.2d at 1437-38.
429. Martinez Mall v. Levitt & Sons of Puerto Rico, Inc., 583 F.2d 565, 569 (1st Cir.

1978); Bayamon Thorn McAn, Inc. v. Miranda, 409 F.2d 968, 971 (1st Cir. 1969).
430. 709 F.2d at 1437-38.
431. 707 F.2d 1176 (11th Cir. 1983). See supra text accompanying notes 193-206 for a

discussion of this case.
432. 707 F.2d at 1179.
433. 42 U.S.C. § 1983 (1976 & Supp. V 1981).
434. 707 F.2d at 1179.
435. 28 U.S.C. § 2283 (1976). The statute provides that-

A court of the United States may not grant an injunction to stay proceedings in a
State court except as expressly authorized by Act of Congress, or where necessary
in aid of its jurisdiction, or to protect or effectuate its judgments.

Id. Although not discussed in the Eleventh Circuit's opinion in this case, the Supreme Court
has held that 42 U.S.C. § 1983 comes within the 'expressly authorized' exception. See
Mitchum v. Foster, 407 U.S. 225 (1972). For a discussion of Mitchum, see 17 C. WiuGr, A.
Miux & E. CooPER, FznAL PuAcmcE AD P UoczuRR § 4224 (1978).
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merits; (2) that he will suffer irreparable injury unless the injunction is-
sues; (3) that the threatened injury outweighs whatever damage the in-
junction may cause the opposite party; and (4) that issuance of the in-
junction will not harm the public interest.'" The district court concluded
that plaintiff had failed to show either a substantial likelihood of success
on the merits or irreparable injury and declined to enjoin the malicious
prosecution action.'"'

The Eleventh Circuit reversed, finding that the district court had mis-
understood the nature of plaintiff's first amendment claim.s More par-
ticularly, the district court had read plaintiff's complaint as alleging only
that, if the malicious prosecution action were allowed to continue, plain-
tiff's exercise of his first amendment rights would be chilled in the fu-
ture.489 The Eleventh Circuit observed that subsequent punishment, no
less than prior restraint, can infringe rights protected by the first amend-
ment. 40 Accordingly, "the fact that [plaintiff] was not prevented directly
from bringing the wrongful death action does not lead inexorably to the
conclusion that his right to petition for redress of that particular griev-
ance was not infringed."" 1 In any event, careful reading of plaintiff's
complaint revealed that he did not confine his claim to the prospective
chilling effect of the malicious prosecution action, but alleged an immedi-
ate deprivation as well. Thus, in the Eleventh Circuit's view, the district
court's characterization of plaintiff's complaint was clearly erroneous."'

Relying on City of Long Beach v. Bozek,"' in which the California Su-
preme Court had held that "the bringing of suits against the government
is absolutely privileged and cannot form the basis for imposition of civil
liability for malicious prosecution,'" the court concluded that there was
a substantial likelihood plaintiff would prevail on the merits." 6 For simi-
lar reasons, the court held that plaintiff had demonstrated irreparable in-
jury as well, explaining that direct retaliation by the state for the exercise
of first amendment rights "provides the critical irreparable injury ...

436. Henry v. First Nat1 Bank, 595 F.2d 291, 308-09 (5th Cir. 1979), cert. denied, 444
U.S. 1074 (1980).

437. 707 F.2d at 1180.
438. Id. at 1186.
439. Id. at 1185.
440. Id. at 1186.
441. Id.
442. Id.
443. 31 Cal. 3d 527, 645 P.2d 137, 183 Cal. Rptr. 86, vacated, 103 S. Ct. 712 (1983), for

determination of whether decision was based on state or federal constitutional right to
petition.

444. 31 Cal. 3d at 539, 645 P.2d at 143, 183 Cal. Rptr. at 93.
445. 707 F.2d at 1187.
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regardless of whether actual [future] chill is proved. ''446 Accordingly, the
Eleventh Circuit granted preliminary injunctive relief, pending the Flor-
ida Supreme Court's resolution of certain questions of state law which the
Eleventh Circuit certified to it." 7

XV. ATToRNEY's FxES AND COSTS

The former Fifth Circuit held in Johnson v. Georgia Highway Ex-
press"s that a party may not recover attorneys' fees in an amount greater
than he is bound to pay contractually." In Pharr v. Housing Authority
of the City of Prichard,'40 the Eleventh Circuit acknowledged the contin-
uing validity of this rule but held that "[oin the other hand, the plaintiff
should be able to recover the amount that he has agreed to pay his attor-
ney, unless that amount is unreasonable under the Johnson factors.""' In
this case plaintiff sought back pay and reinstatement from the Housing
Authority of the City of Prichard, Alabama, contending that the Housing
Authority had wrongfully discharged him from his position as executive
director.' 2 Plaintiff agreed to pay his attorney $30 per hour with the un-
derstanding that, if the litigation were concluded successfully, the attor-
ney would receive either one-third of any damage or back pay recovered
or a fee calculated at the rate of $75 per hour, whichever was greater.'43

The parties settled prior to trial, plaintiff receiving $25,000 in back pay
and damages and an interim salary of $4000, as well as reinstatement.
The district court awarded plaintiff attorney's fees under the Civil Rights
Attorney's Fees Award Act'" in the amount of $6750, for 109.5 hours of
work at the rate of $60 per hour.455 Because the district court ignored the
attorney's fee contract in arriving at this figure, plaintiff appealed.4

"

The Eleventh Circuit held that although the district court was not
bound by the attorney's fee contract and could not "merely ratify it,"45

the district court should have honored it so long as the fee agreement was

446. Id. at 1189.
447. Id. at 1190. The state law questions certified to the Florida Supreme Court are

discussed supra, notes 204-06 and accompanying text.
448. 488 F.2d 714 (5th Cir. 1974).

449. Id. at 718.
450. 704 F.2d 1216 (11th Cir. 1983).
451. Id. at 1218.
452. Id. at 1216.
453. Id. at 1217.
454. 42 U.S.C. § 1988 (1976 & Supp. V 1981).
455. 704 F.2d at 1216-17.
456. Id. at 1217.
457. Id. at 1218.
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reasonable when judged by the twelve Johnson factors." Here the fee
agreement called for attorneys' fees of $9667 (one-third of $29,000), and
because the district court's findings under Johnson did not suggest that
this figure was unreasonable, the Eleventh Circuit held that plaintiff was
entitled to judgment in that amount."19

Is a request for attorneys' fees a "motion to alter or amend a judg-
ment"'' 0 which, under rule 59(e), must be made within ten days of judg-
ment? In Gordon v. Heimann,461 the Eleventh Circuit answered this ques-
tion in the negative, holding that, absent an explicit local court rule on
the subject, requests for attorneys' fees may be made by motion filed
within a 'reasonable' period after final judgment has been entered.46 Af-
ter dismissal of plaintiff's complaint for violations of the Racketeer Influ-
enced and Corrupt Organizations Act (RICO),4'" the several defendants
filed motions for attorneys' fees.'" All but one of the motions were filed,
however, more than ten days after the entry of judgment, and the district
court held that they were untimely under rule 59(e).4" The Eleventh Cir-
cuit reversed, relying heavily on White v. New Hampshire46 in which
the Supreme Court held that rule 59(e) pertained solely to requests for
reconsideration of the merits of a decision and not to the initial consider-
ation of "collateral" issues such as a party's entitlement to attorneys'
fees. 47 Although White dealt specifically with requests for attorneys' fees
under 42 U.S.C. § 1988," the Eleventh Circuit concluded that the deci-
sion applied with equal force to all requests for attorneys' fees, when the
attorneys' fees issues is not subsumed by the decision on the merits.'"
Because they were unrelated to plaintiff's RICO claims and did not seek
reconsideration of the court's decision on the merits, the requests for at-
torneys' fees were 'collateral' and thus not subject to the ten day require-
ment of rule 59(e). 70

The Civil Rights Attorney's Fees Award Act, alluded to earlier, pro-
vides in relevant part that:

458. Id.
459. Id.
460. FzD. R. Civ. P. 59(e).
461. 715 F.2d 531 (11th Cir. 1983).
462. Id. at 538-39.
463. 18 U.S.C. §§ 1961-1968 (1982).
464. 715 F.2d at 533.
465. Id. at 534.
466. 455 U.S. 445 (1982).
467. Id. at 450-51.
468. 42 U.S.C. § 1988 (1976 & Supp. V 1981).
469. 715 F.2d at 537.
470. Id. at 538-39.
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MERCER LAW REVIEW

In any action or proceeding to enforce a provision of sections 1981, 1982,
1983, 1985, and 1986 of this title, title IX of the Public Law 92-318, or
title VI of the Civil Rights Act of 1964, the court, in its discretion, may
allow the prevailing party, other than the United States, a reasonable
attorney's fee as part of the costs. 47 1

The purpose of this provision is "to give victims of civil rights violations
effective access to the judicial process"'47 and to encourage individuals to
act as private attorneys general in the enforcement of the nation's civil
rights laws.4"' Although the statute does not authorize-in so many
words-the inclusion of other items of litigation expense in an award of
costs, the courts of the Eleventh and former Fifth Circuits have routinely
allowed the prevailing party to recover other litigation expenses as costs,
on the implicit assumption that in doing so they were acting in accor-
dance with the spirit of the statute.'7 ' In Dowdell v. City of Apopka,
Florida,47 the Eleventh Circuit gave its express approval to this practice,
holding that "with the exception of routine office overhead normally ab-
sorbed by the practicing attorney, all reasonable expenses incurred in
case preparation, during the course of litigation, or as an aspect of settle-
ment of the case may be taxed as costs under section 1988."47 With re-
spect to the specific case before it, the Eleventh Circuit concluded that
the prevailing plaintiffs were entitled to recover as costs their reasonable
travel, telephone, and postage expenses and remanded to the district
court with instructions to determine whether and how much of these
items had been reasonably incurred. 77

471. 42 U.S.C. § 1988 (1976 & Supp. V 1981).
472. H. R. Rep. No. 1558, 94th Cong., 2d Sess. 1 (1976).
473. S. Rep. No. 1011, 94th Cong., 2d Ses. 3 (1976).
474. See, e.g., Miller v. Carson, 628 F.2d 346, 349 (5th Cir. 1980); Loewen v. Turnipseed,

505 F. Supp. 512, 517-19 (N.D. Miss. 1980); Guajardo v. Estelle, 432 F. Supp. 1373, 1388
(S.D. Tex. 1977), modified, 580 F.2d 748 (5th Cir. 1978).

475. 698 F.2d 1181 (11th Cir. 1983).
476. Id. at 1192.
477. Id. Compare with the court's decision in this case, however, its decision in Kivi v.

Nationwide Mut. Ins. Co., 695 F.2d 1285 (11th Cir. 1983), also decided during the survey
period, in which it reaffirmed the rule that in non-civil rights cases expert witness fees are
not taxable as costs to the extent they exceed the amounts authorized by 28 U.S.C. § 1821
(1976 & Supp. V 1981).
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