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I have noted that during the last few years administrative law has de-
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The cases considered in this article have been arranged generally into
the following topics: exercise of power by administrative agencies; ad-
ministrative hearings; judicial review of administrative decisions; and se-
lected short topics, depending on what is perceived to be the principle
import of the court's decision. Discussion of some of the cases in more
than one section is necessary to treat the cases fully, however, because
many decisions contain multiple points of administrative law.

I. EXErCISE OF PowER BY ADMINISTRATIvE AGENCIES

A. Jurisdiction of Administrative Agencies

It has long been recognized that an administrative agency "has only
such powers as the legislature has expressly, or by necessary implication,
conferred upon it."1 This jurisdictional doctrine is used frequently to
limit agency authority to the areas assigned to it by the legislature. It
also has been invoked to recognize authority conferred upon agencies that
is sought by third parties.'

The latter concept predominated during this year when the Georgia
Supreme Court was called upon to determine the jurisdiction of two state
agencies." In Executive Committee of the Baptist Convention v. Metro
Ambulance Services," two ambulance companies had fought over which
had the authority under the State Health Planning and Development
Code to operate helicopter ambulance services. 7 Because the legislature
specifically had created an agency$ to regulate this area, the court held

1. Bentley v. State Bd. of Medical Examiners, 152 Ga. 836, 838, 111 S.E. 379, 381 (1922).
See also Home v. Skelton, 152 Ga. App. 654, 263 S.E.2d 528 (1979).

2. Bentley v. State Bd. of Medical Examiners, 152 Ga. 836, 111 S.E. 379 (1922);
Brownlee v. Williams, 233 Ga. 548, 212 S.E.2d 359 (1975).

3. See generally Butler v. Thompson, 192 F.2d 831 (8th Cir. 1951); United States v.
Fritz Properties, 89 F. Supp. 772 (N.D. Cal. 1950); Floyd County Bd. of Comm'rs v. Floyd
County Merit Sys. Bd., 246 Ga. 44, 268 S.E.2d 651 (1980) for various applications of this
concept.

4. George v. Department of Natural Resources, 250 Ga. 491, 299 S.E.2d 556 (1983); Ex-
ecutive Comm. of the Baptist Convention v. Metro Ambulance Servs., 250 Ga. 61, 296
S.E.2d 547 (1982).

5. 250 Ga. 61, 296 S.E.2d 547 (1982).
6. O.C.G.A. tit, 31, ch. 6 (Michie 1982 & Supp. 1983) (formerly GA. CoDe ANN. ch. 88-33

(Harrison 1979 & Supp. 1983)).
7. Under O.C.G.A. § 31-6-40 (Michie Supp. 1983), GA. COD ANN. § 88-3311 (Harrison

Supp. 1983), in order to operate a new helicopter ambulance service, the operator must first
obtain a certificate of need from the State Health Planning Agency. Georgia Baptist Medi-
cal Center's application for this certificate was denied and Metro Ambulance Service sued
when Georgia Baptist offered the service anyway. 250 Ga. at 62, 296 S.E.2d at 548.

8. The State Health Planning and Development Agency created under O.C.G.A. § 31-6-
25 (Michie 1982), GA. CoDE ANN. § 88-3304 (Harrison 1979), is "authorized to adopt and
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that only that agency or any other authorized agency had standing to
enforce the provisions of the State Health Planning and Development
Code.* Similarly, a hazardous waste landfill site dispute in George v. De-
partment of Natural Resources1° resulted in the decision that the legisla-
ture had granted the State Department of Natural Resources the primary
authority to render decisions on permits for hazardous waste facilities."

These two decisions are examples of the Georgia courts' current ap-
proach strictly to require the exhaustion of administrative remedies and
to limit private challenges in court."2 In enforcing primary jurisdiction
doctrines, the court requires the complainant first to seek relief in an ap-
propriate administrative agency, even though the matter might be prop-
erly within a court's jurisdiction. s The fundamental judicial goal is to
reduce the 'random litigation' that a contrary policy might produce,14

and, for the sake of judicial economy, postpone the necessity of judicial
action until the administrative proceedings have run their proper
course.

s5

B. Rules

Following Hieber v. Watt," the Georgia Court of Appeals reaffirmed
the presumptive validity of administrative rules in Quattlebaum v. Geor-

administer a state health plan." Its various functions are listed in O.C.G.A. § 31-6-26
(Michie 1982), GA. CODE Am. § 88-3305 (Harrison 1979).

9. 250 Ga. at 61, 296 SE.2d at 547 (interpreting O.C.G.A. § 31-6-49(c) (Michie 1982),
GA. CODE AmN. § 88-3320(c) (Harrison Supp. 1983)). The statute grants the State Health
Planning and Development Agency and "any other proper parties" sianding to enforce the
provisions of the article. The court said that the "any proper parties" language is limited to
the administrative agency because the

accomplishment of the purpose of the [Health Planning and Development] [Alct
and the furtherance of its policy is best established through such a regulatory
agency, and an attempt to achieve the goals of the [Aict through random litigation
in the courts would likely result in more confusion rather than the orderliness
mandated by the statute.

250 Ga. at 63, 296 S.K2d at 548.
10. 250 Ga. 491, 299 S.E.2d 556 (1983).
11. Id. at 492-93, 299 S.E.2d at 557-58. For a more detailed discussion of this case, see

infra notes 21-25 and accompanying text.
12. See also infra notes 100-17 and accompanying text; Bailey v. Wilkes, 162 Ga. App.

410, 291 S.E.2d 418 (1982), wherein the court points out that "primary administrative juris-
diction" and "exhaustion of administrative remedies" are different sides of the same coin.
Id. at 414, 291 S.K2d at 421.

13. 2 AM. Jun. 2D Administrative Law § 788, at 689 (1962).
14. 250 Ga. at 63, 296 S.E.2d at 548.
15. 2 Am. Jun. 2D Administrative Law 5 790, at 692 (1962).
16. 119 Ga. App. 5, 165 S.E.2d 899 (1969); see also Hamilton v. North Ga. Blec. Mem-

bership Corp., 201 Ga. 689, 690, 40 S.E.2d 750, 751 (1946).
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gia Power Co.17 In any challenge, the "validity of the regulation must be
presumed, and the burden of establishing invalidity is upon the person
asserting it.'"s The Georgia Administrative Procedure Act (APA)" pro-
vides the procedure for interpreting an agency rule and determining its
validity.'

Plaintiffs in George v. Department of Natural Resources * attempted a
novel application of these procedures to circumvent the administrative
agency step and to contest directly the validity of rules in the superior
court. In this case, Heard County and several resident landowners sought
to enjoin the Department of Natural Resources and the Environmental
Protection Division from considering and issuing, pursuant to Official
Code of Georgia Ann. section 12-8-65(a)(3),1 a permit to construct and to
operate a landfill for hazardous waste disposal in Heard County. Rather
than attack the authority on which the rule was promulgated, plaintiffs
attacked the constitutionality of the rule itself. The court rejected plain-
tiffs' assertion that a declaratory judgment action was a proper vehicle to
challenge the validity of rules in court.23 The court determined that plain-
tiffs were not really attacking the rules, but were attacking the statute
instead." In essence, the court held that a challenge to the constitutional-
ity of enabling legislation could not be brought under the guise of a de-
claratory judgment challenge to the constitutionality of the rules promul-
gated under that legislation.26

17. 165 Ga. App. 510, 301 S.E.2d 677 (1983).
18. Id. at 510, 301 S.E.2d at 677.
19. O.C.G.A. tit. 50, ch. 13 (Michie 1982 & Supp. 1983) (formerly GA. Coon ANN. ch, 3A-

1 (Harrison 1975 & Supp. 1983)).
20. O.C.G.A. § 5013-10, -11 (Michie 1982), GA. Coon ANN. § 3A-111, -112 (Harrison 1975

& Supp. 1983).
21. 250 Ga. 491, 299 S.E.2d 556 (1983).
22. O.C.GA. § 12-8-65(a)(3) (Michie 1982), GA. CODs ANN. § 43-2906(3) (Harrison Supp.

1983).
23. 250 Ga. at 493, 299 S.E.2d at 558.
24. The court stated:

Plaintiffs urge that OCGA § 50-13-10 (Code Ann. § 3A-111) authorizes them to
obtain declaratory judgment as to the validity of the rules enacted pursuant to the
Hazardous Waste Management Act, supra [O.C.G.A. §§ 12-8-60 to -113 (Michie
1982), GA. Cos ANN. §§ 43-2901 to -2921 (Harrison & Supp. 1982)]. OCGA. § 50-
13-10 (Code Ann. § UA-I11) is not applicable here because plaintifts contention is
that the Act is unconstitutional and hence the rules promulgated thereunder are
unconstitutional. The case of Pope u. Cokinos, 231 Ga. 79 (2) (200 S.E.2d 275)
(1973), relied upon by plaintiffs, is therefore inapplicable here because Cokinos
attacked only the rules of the Department of Public Safety. OCGA. § 50-13-10
(Code Ann. § 3A-111) does not entitle plaintiffs to relief.

250 Ga. at 493, 299 S.E.2d at 558.
25. Id.

[Vol. 35
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C. Licensing and Ratemaking

The power of administrative agencies to grant or deny licenses and fix
rates is one of the most publicized aspects of administrative law and was
the subject of continuing judicial scrutiny throughout the survey period.
In Hicks v. Georgia State Bd. of Pharmacy,6 the United States District
Court for the Northern District of Georgia reaffirmed the accepted princi-
ple that a license, once granted, gives rise to a protected property inter-
est.27 Additionally, the court addressed the issue of whether there exists a
protected property interest in having a license reinstated following a con-
cededly valid revocation. 2

6 After examining the pertinent statute"9 and
applicable case law,80 which state that licensees are entitled to a hearing
only to contest suspension or revocation of their licenses and are "entitled
to no other hearing,"3 1 the district court concluded that in the absence of
a legitimate claim of entitlement, no due process claim was triggered by
requesting reinstatement of a* license.32 The fact that an administrative
agency had reinstated licenses to other applicants was not sufficient 8 s

Nor was there a valid equal protection argument, because administrative
classifications, absent a fundamental right or suspect classification, only
need meet the rational relationship standard." Under this relaxed analy-
sis, a challenger must prove that a decision is irrational in order to tri-
umph; in Hicks, plaintiff did not allege, let alone prove, irrationality."

26. 553 F. Supp. 314 (N.D. Ga. 1982).
27. Id. at 318 (citing Bell v. Burson, 402 U.S. 535 (1971)).
28. 553 F. Supp. at 318. Hicks lost his pharmaceutical license when a federal drug inves-

tigation revealed an unaccounted shortage of 23,408 Quaalude tablets out of an ordered
24,000 tablet shipment. He sued when the board refused to reinstate his license.

29. GA. CoDE ANN. §§ 3A-119 to -20 (Harrison 1975 & Supp. 1983), O.C.G.A . §§ 50-13-18
to -19 (Michie 1982).

30. Hinson v. Georgia State Bd. of Dental Examiners, 135 Ga. App. 488, 218 S.E.2d '162
(1975).

31. 553 F. Supp. at 319 (quoting Hinson v. Georgia State Bd. of Dental Examiners, 135
Ga. App. 488, 489, 218 S.E.2d 162, 163 (1975)).

32. 553 F. Supp. at 319. Before procedural due process rights attach, a claim of entitle-
ment (either a property or liberty right) generally must exist. See Board of Regents v. Roth,
408 U.S. 564 (1972). There is no legitimate claim of entitlement here because there is no
statutory or common law obligation to reinstate a revoked license or even to consider such a
request. See supra note 30. The board's decision is completely discretionary. Meachum v.
Fano, 427 U.S. 215 (1976).

33. 553 F. Supp. at 319. The court relied upon Connecticut Bd. of Pardons v. Dumschat,
452 U.S. 458 (1981), for the proposition that "the ground for a constitutional claim, if any,
must be found in statutes or other rules defining the obligations of the authority charged
with exercising clemency." 553 F. Supp. at 319 (citing Dumschat, 452 U.S. at 465).

34. 553 F. Supp. at 319. Reed v. Reed, 404 U.S. 71.(1971), established this test, requiring
only that similarly situated individuals be treated the same.

35. 553 F. Supp. at 319.
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Additionally, the court stated that any evidence of other reinstatements
was not relevant, since there was no showing that others were similarly
situated with plaintiff."

The rational relationship standard also was applied in Georgia Retail
Association v. Georgia Public Service Commission." Holding that no
valid complaint under equal protection principles exists when the rates
established are based on a rational basis that is reasonably related to le-
gitimate ends,8s the Georgia Supreme Court followed Allied Chemical
Corp. v. Georgia Power Co.,es in which the court had-applied the rational
relationship standard for utility rates among various classes of users.40

In the case of Composite State Board of Medical Examiners v.
Hertell," the medical board sought to discipline a doctor who, while
under the influence of alcohol and drugs, examined a patient's chart but
prescribed no treatment. Shortly thereafter, while en route to another
hospital, the same doctor crashed into a vehicle, killing two men. The
Georgia Court of Appeals held that the standards for administrative
agencies on which licensing or revocation is based will be construed
strictly and will not be expanded beyond their ordinary meaning.4' The
court construed the statutory provision" authorizing the medical board to
take disciplinary action against a physician for unprofessional conduct as
including only conduct "in connection with the practice" of medicine."
Since the decision of the board had intimated that driving under the in-
fluence was in itself unprofessional conduct and since this conduct did
not specifically relate to the practice of medicine, under the facts of the

36. Id.
37. 165 Ga. App. 208, 300 S.E.2d 544 (1983). Commercial users brought this action com-

plaining that an imposed 156% burden of the average return of the Georgia Power Com-
pany violated their equal protection rights.

38. Id. at 209, 300 S.E.2d at 548.
39. 236 Ga. 548, 224 S.E.2d 396 (1976).
40. Id. at 551-52, 224 S.E.2d at 399-400. In Allied Chemical, the court refused to follow

the "well-defined method or standard" test urged by appellants and suggested by Georgia
Power Co. v. Georgia Pub. Serv, Comm'n, 231 Ga. 339, 201 S.E.2d 423 (1973). The "well-
defined method or standard" test would have required the commission to provide clear find-
ings to-support any disparate impact of utility rates, essentially shifting the burden to the
administrative agency to justify its ratesetting policy. Instead, the court limited the urged
test to cases concerning the process for determining a fair rate of return to the utility itself
vis-a-vis all of its customers and only required a reasonable relationship standard for deter-
mining rates among various customer classes. 236 Ga. at 550-51, 224 S.E.2d at 398-99.

41. 163 Ga. App. 665, 295 S.E.2d 223 (1982).
42. Id. at 666, 295 S.E.2d at 225.
43. G&. COD ANN. § 84-916(a)(7) (Harrison 1979 & Supp. 1983), O.C.G.A. § 43-34-

37(a)(7) (Michie 1982 & Supp. 1983).
44. 163 Ga. App. at 666-67, 295 S.E.2d at 225 (citing Georgia Bd. of Chiropractic Exam-

iners v. Ball, 224 Ga. 85, 160 S.E.2d 340 (1968)).

[Vol. 35
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case this conduct could not form the basis of disciplinary action. 4

The Georgia Supreme Court in Georgia State Board for Examination,
Qualification and Registration of Architects v. Arnold" also reduced the
power of licensing agencies, not in the revocation process but in the issu-
ance process.47 The trial court had declared Official Code of Georgia Ann.
sections 43-4-148 and 43-4-14,4 which define the practice of architecture,
unconstitutional on grounds of vagueness and overbreadth.e The su-
preme court decided that the case concerned a matter of statutory inter-
pretation, and essentially carved out a tradesman, in-house exception
while upholding the statute."1 Worried that all sketches and drawings of
any craftsmen who commit their skills to paper might be covered, or that
the use of in-house construction staffs would be chilled, the majority of
the court held that these practices did not constitute architecture and
thus restricted the reach of the licensing board.'2

45. 163 Ga. App. at 666-67, 295 S.E.2d at 225. Driving under the influence did not relate
to the medical profession. The court was only interpreting the unprofessional conduct stan-
dard in this case found in O.C.GA. § 43-34-37(a)(7) (Michie 1982 & Supp. 1983), GA. CoDe
ANN. § 84-916(a)(7) (Harrison 1979 & Supp. 1983); whether other standards such as the
moral turpitude provision found in O.C.GA. § 43-34-37(a)(4) (Michie 1982 & Supp. 1983),
GA. CODe ANN. § 84-916(a)(4) (Harrison 1979 & Supp. 1983), will be so limited as well has
not yet been addressed.

46. 249 Ga. 593, 292 S.E.2d 830 (1982). This case was joined with Georgia State Bd. for
Examination, Qualification and Registration of Architects v. Bush, 249 Ga. 593, 292 S.E.2d
830 (1982).

47. The question confronting the court in this case was whether services by subcontrac-
tors and in-house draftsmen, which did involve some architectural drawing and techniques,
constituted enough of the practice of architecture to require a license.

48. O.C.G.A. 1 43-4-1 (Michie 1982), GA. Coos ArN. § 84-301 (Harrison 1979 & Supp.
1982).

49. O.C.G.A. 5 43-4-14 (Michie 1982 & Supp. 1983), GA. ConE ANN. § 84-321 (Harrison
1979 & Supp. 1982).

50. 249 Ga. at 593, 292 S.E.2d at 831.

51. Id. at 598-97, 292 S.E.2d at 833.

52. Id. at 596, 292 S.E.2d at 833. Justice Hill dissented with respect to Georgia State Bd.
for Examinations, Qualification and Registration of Architects v. Bush, 249 Ga. 593, 292
S.E.2d 830 (1982), and focussed on the requirement of O.C.G.A. § 43-4-14 (Michie 1982 &
Supp. 1983), GA. CoDE AnN. § 84-321 (Harrison 1979 & Supp. 1982) that the designing be on
a building "for others." Although Bush was an in-house contractor, he was designing expen-
sive buildings which were ultimately sold to the public. Justice Hill's concerns of the possi-
ble result of this exception leading to the potential for shoddy workmanship and death are
worth noting. 249 Ga. at 597, 292 S.E.2d at 833-34 (Hill, J., dissenting). The same logic
could be extended, however, to Arnold as well, since he was also working on buildings for
others.
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II. ADMINISTRATIVE HEARINGS

A divided Georgia Court of Appeals in Georgia Department of Labor v.
Sims" once again addressed the question of whether an administrative
agency, the State Personnel Board, has the power to modify disciplinary
action imposed on an employee by a state agency. Earlier, in 1976, a
three-judge panel of the court of appeals decided Hall v. Department of
Natural Resources," which held that the State Personnel Board had
erred as a matter of law in reversing an employing department's dismissal
of an employee after the board had found specifically that the employee
had engaged in certain conduct for which the department could dismiss
him." The opinion suggested that under these circumstances the board
had no authority to change an agency determination."

In 1981, however, a different panel of the court of appeals decided De-
partment of Human Resources v. Green.7 The court distinguished Hall
and limited it to instances in which the State Personnel Board makes a
specific finding that the employee was guilty -of the charged misconduct,
but not to instances in which the board finds only that the employee did
the acts charged." In Green, the court allowed the board to modify the
agency's decision."

In Sims, the State Labor Department dismissed an employee and, on
appeal, the State Personnel Board originally upheld the decision." The
superior court found that the punishment was too severe for the conduct
involved and remanded the case to the board."' The board again upheld

53. 164 Ga. App. 856, 298 S.E.2d 562 (1982). Sims was a 4-1-4 decision. The judges
agreed, though, on the State Personnel Board's authority to modify the sanction imposed by
the appointing authority. Id. at 856, 298 S.E.2d at 562.

54. 139 Ga. App. 298, 228 S.E.2d 174 (1976).
55. Id. at 300, 228 S.E.2d at 176. In Hall, an employee was dismissed for misconduct and

conduct reflecting discredit on the department. The board, on appeal, found misconduct but
did not find conduct sufficient to reflect discredit on the department. It then reinstated the
employee to his original position. The superior court reversed the board's decision, and the
court of appeals affirmed. Id.

56. Id.
57. 160 Ga. App. 37, 285 S.E.2d 772 (1981).
58. Id. at 38-39, 285 S.E.2d at 774. The board in Hall specifically found that the em-

ployee was guilty of misconduct. 139 Ga. App. at 299, 228 S.E.2d at 175. In Green, although
the board found that the employee had committed the acts with which he was charged, it
did not find that those acts constituted negligence or conduct reflecting discredit on the
department. 160 Ga. App. at38, 285 S.E.2d at 774. In affirming the board's reversal of the
department's dismissal decision, the court found this distinction to be crucial. Id.

59. Id. at 39, 285 S.E.2d at 774.
60. 164 Ga. App. at 856, 298 S.E.2d at 563. Sims, who had twelve years of service with-

out any major disciplinary problems, was dismissed for rudeness to the public and for leav-
ing her job against her supervisor's wishes.

61. Id.

[Vol. 35
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the dismissal.6s Only after the superior court in a second appeal ordered
the board to impose a sanction other than dismissal did the board alter
the agency's decision.68 The department appealed, arguing that the board
had no authority to change the sanction imposed by the department.
Without mentioning Hall, the Georgia Court of Appeals en banc reaf-
firmed the Green decision and applied Official Code of Georgia Ann. sec-
tion 45-20-8(d), which states that "[t]he board may modify the action of
the appointing authority but may not increase the severity of such action
on the employee"" to uphold the board's modification of the depart-
ment's decision.6s Thus, the current status of the law in this area appears
to be that although Hall has not been overruled, it has been severely
questioned," and further, that the State Personnel Board has the author-
ity to reduce the severity of adverse action taken by a state agency when
the facts warrant a reduction. s

Other noteworthy developments during the survey period occurred in
Jackson v. Bridges" and Hicks v. Georgia State Board of Pharmacy." In
suits for damages against the Composite State Board of Medical Examin-
ers and the Georgia State Board of Pharmacy, the United States District
Court for the Northern District of Georgia held that the state board
members were absolutely immune from damages liability due to the judi-
cial nature of their function." Citing Butz v. Economou,71 which held
that federal agency officials performing judicial or quasi-judicial functions
were absolutely immune from damages in the performance of those func-
tions, 7 the courts in Jackson and Hicks applied similar reasoning to hold
state agency officials immune as well:

[The] Board of Pharmacy members, like medical examiners, have the
power to grant a license or discipline a pharmacist under stated statutory

62. Id.
63. Id.
64. Id. at 857, 298 S.E.2d at 564 (citing O.C.G.A. § 45-20-8(d) (Michie 1982 & Supp.

1983), GA. CODE ANN. § 40-2207(d) (Harrison Supp. 1983)).
65. 164 Ga. App. at 857, 298 S.E.2d at 664.
66. Since Hall was not discussed in Sims, its exact status is uncertain. In Green, the

court had said that if the board specifically had found misconduct, Hall would still apply.
160 Ga. App. at 38, 285 S.E.2d at 774. There may be, then, a limited application for which
the doctrine is still viable. Because the board in Sims, however, originally supported the
department's misconduct charge, this narrow distinction carved out in Green may have been
eliminated.

67. 164 Ga. App. at 857, 298 S.E.2d at 564.
68. No. C81-1874A, slip op. (N.D. Ga. June 29, 1982).
69. 553 F. Supp. 314 (N.D. Ga. 1982). See supra note 28.
70. 553 F. Supp. at 318.
71. 438 U.S. 478 (1978).
72. Id. at 513-15.

1983]
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conditions. Ga. Code Ann. §§ 79A-209, 79A-408. The Board has the
power to subpoena witnesses and other evidence. Its adjudications and
investigations are subject to notice and an opportunity for hearing, and
are conducted in accordance with the state Administrative Procedure
Act. Ga. Code Ann. § 3A-101, et seq.

In cases involving issuance, suspension or revocation of a license, the
proceedings are treated as a "contested case" under the APA. Ga. Code
Ann. §§ 3A-19 to 20. In such proceedings a formal record is kept and
findings are required based on the record evidence; a full opportunity for
cross examination is afforded; and judicial review of the Board's final de-
cision is available. Ga. Code Ann. § 3A-120. In light of these safeguards,
and the role of Board members in applying statutory standards in adju-
dicative proceedings, the Court finds that members are absolutely im-
mune from damages in the exercise of their quasi-judicial functions."

While the federal courts were expanding the administrative agency's
judicial function, however, the state courts were limiting this function.
The Georgia Court of Appeals in RTC Transportation, Inc. v. Georgia
Public Service Commission4 found that a hearing before the Public Ser-
vice Commission on an application for a Certificate of Public Conve-
nience and Necessity was not a judicial or quasi-judicial proceeding to
which due process rights attach.7s Essentially, the court followed
Tamiami Trail Tours v. Georgia Public Service Commission,'7 which
drew a distinction between quasi-legislative and quasi-judicial functions,"
and reasoned that since "[i]n the hearing on an application for a certifi-
cate, the commission merely conducts an investigation of fact, authorized
by statute, in the determination of which the primary concern is the pub-
lic interest and welfare"0 the agency was exercising its administrative or
legislative power and not acting judicially." Since section 9 of the Georgia
APA does not apply to administrative classifications, the agency need
only provide specific findings of fact and conclusions of law in these hear-
ings "when deemed needful.'*

73. 553 F. Supp. at 31& The logic behind the holding could be extended to the members
of other state boards as well. See I EzicymciwA op GEouoi LAW Administrative Law § 12
(rev. ed. 1977).

74. 165 Ga. App. 539, 301 S.E.2d 896 (1983).
75. Id. at 540, 301 S.E.2d at 898.
78. 213 Ga. 418, 99 S.E.2d 225 (1957).
77. Id. at 428, 99 SXE.2d at 233; See also Southeastern Greyhound Lines v. Georgia Pub.

Serv. Comm'n, 181 Ga. 75, 181 S.E. 834 (1935).
78. 165 Ga. App. at 540, 301 S.E.2d at 898 (quoting Tamiami Trail Tours, 213 Ga. at

429, 99 S.E.2d at 233).
79. 165 Ga. App. at 540, 301 S.E.2d at 898.
80. Id. at 539, 301 S.E.2d at 898 (citing GA. CoDs Ass. § 93-501 (Harrison 1978 & Supp.

1982), O.C.G.A. § 46-2-51 (Michie 1982) (new law has changed the section to read "when
deemed necessary")).
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III. JuiciL Rzviaw oF ADmismATwi DECISIONS

A. Procedure for Review

The Administrative Procedure Act. The procedure for judicial re-
view of agency decisions in APA cases is generally as follows: A petition
for review is served on the agency and filed in the appropriate superior
court within thirty days of a final order by the agency;" within thirty
days after service of the petition the agency transmits to the reviewing
court a certified copy of the entire record and transcript of the proceed-
ings;" finally, the court, without a jury, decides on the basis of the record
alone whether to affirm, reverse, modify, or remand to the agency for
further findings."

During the survey period, the Georgia Court of Appeals addressed the
question of what constitutes a judicially appealable 'final' order in Maja-
novic v. Georgia Dep't of Human Resources." An employee was 'de-
moted' by his employing department and appealed to the State Personnel
Board. The department moved to dismiss the appeal, asserting that the
employee really had not been demoted because his salary had not been
decreased. When the board denied the motion, the department appealed
to the superior court." The court accepted the appeal and agreed with
the department." The court of appeals held that the superior court had
no jurisdiction to entertain this appeal before a final order had been is-
sued by the administrative agency and that the denial of a motion to dis-
miss was not a final order.87 This result is consistent with the Georgia
courts' firm requirement of exhausting administrative remedies; this re-
sult also takes the requirement one step further by barring interlocutory
appeals."

Also during the survey period, the Georgia Supreme Court held that a
mandamus action may lie allowing the public to compel an agency to do

81. O.C.G.A. § 50-13-19(b) (Michie 1982), GA. CODE ANN. § 3A-120(b) (Harrison 1975 &
Supp. 1983).

82. Id. § 50-13-19(e) (Michie 1982), GA. CODE ANN. § 3A-120(e) (Harrison 1976 & Supp.
1983).

83. Id. § 50-13-19(h) (Michie 1982), GA. COD ANN. § 3A-120(h) (Harrison 1975 & Supp.
1983).

84. 163 Ga. App. 450, 294 S.E.2d 669 (1982).
85. Id. at 451, 294 S.E.2d at 670.
86. Id.
87. Id. at 451-52, 294 S.E.2d at 671.
88. In Howell v. Harden, 231 Ga. 594, 203 S.E.2d 206 (1974), the Georgia Supreme Court

had held that the superior court's remanding of a case to an agency for further proceedings
is not a final appealable order. In Majanovic, however, the denial of a motion to dismiss by
the agency is categorized as an interlocutory administrative order and, therefore, not ap-
pealable to the superior court. 163 Ga. App. at 451-52, 294 S.E.2d at 671.

19831



MERCER LAW REVIEW

its duty and enforce the law.entrusted to its protection.8"
Direct and Discretionary Appeals. The Georgia courts also faced

the question of direct versus discretionary appeals for judicial review of
administrative decisions. Official Code of Georgia Ann. section 5-6-35"
provides for discretionary rather than direct (as a matter of right) appeals
from decisions of the superior courts that review decisions of state and
local administrative agencies. Under this statute, an application for ap-
peal is filed with the appropriate appellate court within thirty days of the
entry of the lower court decision requesting permission to bring an ap-
peal.' Within twenty-five days, the appellate court will decide whether to
grant or deny the petition."

In the 1981 case of Hogan v. Taylor County Board of Education,9 the
court stated that this statutory requirement was "jurisdictional and the
appellate court has no authority to accept [an] appeal in the absence of
compliance with these statutory provisions."'4 Thus, the court of appeals
has no jurisdiction to hear direct appeals from the superior courts' review
of decisions of administrative agencies, and the court of appeals will not
entertain discretionary appeals that do not comply with the statute.'5

Also during the survey period, the Georgia Supreme Court had occasion
to examine once again the provisions of the discretionary appeals stat-
ute." In the case of Geron v. Calibre Cos.," the court decided that county
boards of commissioners are not administrative agencies for the purposes
of this statute even if their decisions might be administrative in nature."

Inasmuch as the requirements of the discretionary appeals statute are
jurisdictional, and a number of cases are dismissed each year for failure
to comply with the statute," the practitioner should review this statute

89. Executive Comm. of the Baptist Convention v. Metro Ambulance Servs., 250 Ga. 61,
296 S.E.2d 547 (1982).

90. O.C.G.A. 5 5-6-35 (Michie 1982), G& CODz ANN. § 6-701.1 (Harrison Supp. 1983)
(new law adds provision that it will not affect appeals in certain habeas corpus cases).

91. Id.
92. Id. § 5-6-35(f) (Michie 1982), GA. CODE ANN. § 6-701.1(f) (Harrison Supp. 1983).
93. 157 Ga. App. 680, 278 S.E.2d 106 (1981).
94. Id. at 680, 278 S.E.2d at 107 (emphasis in original).
95. Id.; see also Evans v. Davey, 154 Ga. App. 269, 267 S.E.2d 875 (1980).
96. O.C.G.A. § 5-6-35 (Michie 1982), GA. Cons ANN. § 6-701.1 (Harrison Supp. 1983)

(new law adds provision that it will not affect appeals in certain habeas corpus cases).
97. 250 Ga. 213, 296 S.E.2d 602 (1982).
98. Id. at 216, 296 S.E.2d at 605.
99. Some examples this survey period were as folows- Department of Offender Reha-

bilitation v. Meeks, 165 Ga. App. 269, 299 S.E.2d 757 (1983); House of Lloyd, Inc. v. Taylor
County Bd. of Educ., Application No. 65907, dismissed on Feb. 24, 1983; Cook v. Caldwell,
Application No. 579, dismissed on Dec. 27, 1982; see also Moon v. Habersham County Dep't
of Family and Children Servs., 162 Ga. App. 694, 293 S.E.2d 402 (1982); Farmer v. Union
County Dep't of Family and Children Servs., 162 Ga. App. 66, 290 S.E.2d 163 (1982); Lawler
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when considering the appeal of any decision of a state or local adminis-
trative agency.

B. Scope of Review

Powers and Authority. Judicial review is designed to insure agency
obedience of statutory and constitutional requirements, but the courts
should not replace agency action.10" The scope of judicial review is limited
under the Georgia APA to those objections upon which an agency has had
an opportunity to rule.101 Questions not raised before an administrative
agency generally cannot be raised for the first time on review by the
courts.110 The court in DeKalb County Board of Tax Assessors v.
Kendall, Inc.,10" stated that only those issues that are raised before an
administrative agency may be preserved and argued on appeal in the su-
perior court.1

This rule is particularly applicable to constitutional challenges. An ex-
ample in this survey period is the case of Mancino v. Williams,'" in
which plaintiff argued in superior court that an existing zoning classifica
tion was unconstitutional. The Georgia Supreme Court followed DeKalb
County v. Post Properties'" and held that a constitutional attack on a
county ordinance must be made at the first available opportunity in the
controversy.1 07 Plaintiff's failure to comply with this rule resulted in a
waiver. This rule will be adhered to even though an administrative agency
is powerless to declare a statute unconstitutional.'"

Exhaustion of Administrative Remedies. In addition to the re-
quirement of raising issues before an administrative agency, an aggrieved
party must exhaust all the administrative remedies available within the
agency before a court will review a final decision in a contested case.'"
Attempting to circumvent this requirement, plaintiff in an employment

v. Georgia Mut. Ins. Co., 156 Ga. App. 265, 276 S.E.2d 646 (1980); Morgan v. Morgan, 154
Ga. App. 595, 270 S.E.2d 94 (1980).

100. 1 ENCYCLOPEDIA oy GEORGIA LAW Administrative Law § 25 (rev. ed. 1977).
101. Department of Pub. Safety v. MacLafferty, 230 Ga. 22, 195 S.E.2d 748 (1973).
102. See, e.g., Department of Natural Resources v. Wilmot, 151 Ga. App. 324, 259 S.E.2d

715 (1979); Zurich Ins. Co. v. Robinson, 127 Ga. App. 113, 192 S.E.2d 533 (1972); Martin v.
United States Fidelity & Guar. Co., 58 Ga. App. 59, 197 S.E. 660 (1938).

103. 164 Ga. App. 374, 295 S.E.2d 345 (1982).
104. Id. at 375, 295 S.E.2d at 347.
105. 249 Ga. 498, 292 S.E.2d 68 (1982).
106. 245 Ga. 214, 263 S.E.2d 905 (1980).
107. 249 Ga. at 498, 292 S.E.2d at 68-69.
108. George v. Department of Natural Resources, 250 Ga. 491, 492, 299 S.E.2d 556, 557

(1983).
109. O.C.G.A. § 50-1319(a) (Michie 1982), GA. CoDE ANN. 3A-120(a) (Harrison 1975 &

Supp. 1983).
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action 10 sued only for damages, claiming that since an administrative
remedy was not available, the case could be brought in the first instance
in the superior court.111 The superior court disagreed, and the court of
appeals affirmed, reasoning that it made no difference what type of relief
or remedy was sought by a party. Exhaustion of administrative remedies
was still required.11' Thus, if there is any administrative remedy available
for the relief the party seeks, it must be fully exhausted.

One of the implications of this doctrine is that a court should not
render declaratory judgments when other statutory remedies have been
specifically provided, particularly if the effect would be to interfere with
the proceedings under the special statutory remedy.113 In George v. De-
partment of Natural Resources,114 the supreme court explained the rea-
son for this rule against nonintervention:

Plaintiffs rely upon O.CG.A. § 9-4-2 (Code Ann. § 110-1101), particu-
larly paragraph (c), as affording them the right to sue for declaratory
judgment notwithstanding the pendency of the administrative proceed-
ing. If we were to adopt this argument, then all questions pending before
administrative tribunals could be decided by the courts in declaratory
judgment actions and the beneficial purposes of administrative tribunals
would be frustrated.1"'

Recognizing that "[w]here a statute provides a party with a means of re-
view by an administrative agency, such procedure is generally an ade-
quate remedy at law so as to preclude the grant of equitable relief,"11 the
court in George again refused to extend the scope of its review to "render
advisory opinions (declaratory judgments) to administrative tribunals as
such tribunals proceed, step by step, to perform their administrative
function.

I17

C. Standards for Review

Any Evidence Rule. The 'any evidence rule' has long been a main-
stay of the judicial review of administrative decisions.11' Essentially, this

110. Bailey v. Wilkes, 162 Ga. App. 410, 291 S.E.2d 418 (1982).
111. 162 Ga. App. at 414, 291 S.E.2d at 421.
112. Id. at 413-14, 291 S.E.2d at 421.
113. See, e.g., Shippen v. Folsom, 200 Ga. 58, 35 S.E.2d 915 (1945).
114. 250 Ga. 491, 299 S.E.2d 556 (1983).
115. Id. at 492-93, 299 S.E.2d at 557-58; see also Bentley v. Chastain, 242 Ga. 348, 249

S.E.2d 38 (1978).
116. 250 Ga. at 492, 299 S.E.2d at 557 (citing Flint River Mills v. Henry, 234 Ga. 385,

387, 216 S.E.2d 895, 897 (1975)); see also Guice v. Pope, 229 Ga. 136, 189 S.E.2d 424 (1972);
Bishop v. Bussey, 164 Ga. 642, 139 S.E. 212 (1927).

117. 250 Ga. at 492, 299 S.E.2d at 557.
118. See, e.g., Harris v. Department of Human Resources, 149 Ga. App. 500, 254 S.E.2d
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rule means that the court may not substitute its judgment for that of an
agency concerning the weight of the evidence on questions of fact.11' The
appellate courts applied this rule in a number of cases during the survey
period to uphold various agency and superior court decisions.5 0 In Geor-
gia Department of Labor v. Sims,21 however, the court came close to a
departure from this inveterate principle. This case involved the dismissal
of an employee from the Department of Labor for "conduct reflecting dis-
credit on the agency" and "insubordination." 1' The trial court ordered
the State Personnel Board to modify and reduce the severity of the dis-
missal action.'" The court of appeals affirmed.'" The dissent argued that
under the 'any evidence rule,' the trial court was not authorized to substi-
tute its judgment for that of the board,"25 but the majority found the
evidence insufficient to authorize the employee's dismissal." It is ex-
tremely doubtful that this case marks the beginning of a retreat from the
strict requirements of the 'any evidence rule;' rather, it is more likely that
this case is an example of an attempt to 'distinguish the facts' in an effort
to provide what the court felt to be an equitable result.

Remanding for Further Findings. While the court may not substi-
tute its judgment for that of the agency about the weight of the evidence
on questions of fact, it may "remand the case for further proceedings."3 7

866 (1979); United States Fidelity & Guar. Co. v. Maddox, 52 Ga. App. 416, 183 S.E. 570
(1935); O.C.G.A. § 45-20-9(m) (Michie 1982), GA. CODE ANN. § 40-2207.1(m) (Harrison
Supp. 1983).

119. Hall v. Ault, 240 Ga. 585, 242 S.E.2d 101 (1978); Hays v. Skelton, 145 Ga. App. 543,
244 S.E.2d 66 (1978); Georgia Dep't of Human Resources v. Holland, 133 Ga. App. 616, 211
S.E.2d 635 (1974).

120. See, e.g., RTC Transp., Inc. v. Georgia Pub. Serv. Comm'n, 165 Ga. App. 539, 301
S.E.2d 896 (1983); Georgia Retail As'n v. Georgia Pub. Serv. Comm'n, 165 Ga. App. 208,
300 S.E.2d 544 (1983); Georgia Dep't of Labor v. Sims, 164 Ga. App. 856, 298 S.E.2d 562
(1982).

121. 164 Ga. App. 856, 298 SE.2d 562 (1982).
122. Id. at 856, 298 S.E.2d at 563; see supra note 60.
123. 164 Ga. App. at 857, 298 S.E.2d at 563.
124. Id. at 858, 298 S.E.2d at 564.
125. Id. at 859, 298 S.E.2d at 565 (Sognier, J., dissenting).
126. The majority characterized the trial court's review as a conclusion that the board's

determination that the facts amounted to good cause warranting dismissal was erroneous.
Id. at 858, 298 S.E.2d at 564. Based on O.C.G.A. § 45-20.9(m)(5) (Michie 1982), GA Cone
ANN. § 40-2207.1(m)(5) (Harrison Supp. 1983), the majority concluded that the "trial court
had the authority to reverse the decision on the ground that the board abused its discretion
by departing from its progressive discipline policy in this case." 164 Ga. App. at 858, 298
S.E.2d at 564. What the majority ignored, however, was that the progressive discipline pol-
icy was not a set of enforceable rules but, in fact, only suggested guidelines. Rules and Regu-
lations of the State Personnel Board, Appendix D.

127. O.C.G.A. § 45-20-9(m) (Michie 1982), G& CODe ANN. § 40-2207.1(m) (Harrison
Supp. 1983).
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Georgia courts consistently have recognized the authority of the superior
courts to remand cases to the State Personnel Board for further proceed-
ings.12 8 In Sims, the superior court remanded for further proceedings the
decision of the State Personnel Board upholding the employee's dismissal
from employment.13" Explaining that "having the authority to reverse, it
certainly follows that the court had the authority to remand," the court
of appeals upheld the superior court's action.'"'

The courts have yet to answer the question, however, of what limita-
tions, if any, are on this power. The court's traditional use of this power is
seen in Composite Board of Medical Examiners v. Hertell,131 in which
the court of appeals remanded an agency decision that had been based on
two separate grounds, only one of which was considered legally viable.'
Less clear is the law concerning remanding cases for the taking of addi-
tional evidence. The court of appeals has decided that if an issue is not
raised in the notice of appeal, it is improper to remand to take evidence
on the issue.133 In some areas, however, such as workers' compensation
cases, it appears generally to be acceptable to remand for further findings
when an award is found to have been based on an erroneous legal the-
ory.'" Whether this rule is applicable to the review of the decisions of all
administrative tribunals will be a future issue for the courts to address.

IV. SELECTED SHORT Topics

A. Zoning

There were primarily three developments in zoning law this survey pe-
riod. First, the standing of neighboring property owners to enjoin rezon-
ing requests and the standing of neighbors to be heard by a governing
authority during the consideration of a proposed zoning change were de-
termined to be two different things." The Georgia Supreme Court in
Lindsey Creek Area Civic Association v. Consolidated Government,"

128. 164 Ga. App. 856, 298 S.E.2d 562 (1982); Department of Human Resources v.
Green, 160 Ga. App. 37, 285 S.E.2d 772 (1981).

129. 164 Ga. App. at 856, 298 S.E.2d at 563.
130. Id. at 858, 298 S.E.2d at 564.
131. 163 Ga. App. 665, 295 S.E.2d 223 (1983).
132. Id. at 668, 295 S.E.2d at 226.
133. DeKalb County Bd. of Tax Assessors v. Kendall, Inc., 164 Ga. App. 375, 295 S.E.2d

345 (1982).
134. See Johnson v. Caldwell, 164 Ga. App. 302, 297 S.E.2d 65 (1982); Zurich Ins. Co. v.

Robinson, 127*Ga. App. 113, 192 S.E.2d 533 (1972); Barbree v. Shelby Mut. Ins. Co., 105 Ga.
App. 186, 123 S.E.2d 905 (1962); Bordon Co. v. Dollar, 96 Ga. App. 489, 100 S.E.2d 607
(1957).

135. Powers Ferry Civic Ass'n v. Life Ins. Co., 250 Ga. 419, 297 S.E.2d 477 (1982).
136. 249 Ga. 488, 292 S.E.2d 61 (1982).
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and in Powers Ferry Civic Association v. Life Insurance Co.'s' discussed
in detail the various standing requirements for the challenge of zoning
ordinances.'" Essentially, civic associations and subdivisions do not have
standing to enjoin the consideration of rezoning proposals unless they
own property affected directly by the rezoning application or unless they
are joined by individual plaintiffs who do.18' Nor do individual neighbors
have standing unless they can show special property damages." Second,
the court also limited parties' rights to appeal zoning decisions in Geron
v. Calibre Cos.,"' in which it reaffirmed the principle that plaintiffs are
not entitled to de novo appeals from county boards of commissioners' de-
terminations, even though the Metropolitan River Protection Act"'
seemed to imply that right. ' 4 Finally, the court recognized that a land-
owner acquires vested rights in securing a building permit if he expends
funds making substantial changes in reliance on an official's assurance of
issuance of that permit.'"

B. State Personnel Board

The State Personnel Board's authority was clarified when the Georgia
Court of Appeals interpreted the Official Code of Georgia Ann. as giving
the board primary, if not exclusive, jurisdiction to hear employees' griev-
ances.1' 6 The court also determined that the board could decide what is
and what is not a demotion"14 and could reduce the severity of an adverse
action taken by a state agency.1 7

137. 250 Ga. 419, 297 S.E.2d 477 (1982).
138. These cases concerned suits by residential property owners and associations to pre-

vent commercial rezoning.
139. 249 Ga. at 490, 292 S.E.2d at 63.
140. 250 Ga. at 421, 297 S.E.2d at 478-79. Diminution in the value of the neighbor's

property is not in and of itself cause to set aside the rezoning. 249 Ga. at 491, 292 S.E.2d at
63. For various factors which may or may not qualify as special damages, see 249 Ga. at 489-
92, 292 S.E.2d at 62-64.

141. 250 Ga. 213, 296 S.E.2d 602 (1982) (the court based its holding on Bentley v. Chas-
tain, 242 Ga. 348, 249 S.E.2d 38 (1978)).

142. O.C.G.A. § 12-5-448 (Michie Supp. 1983), GA. CoDn ANN. § 43-4209 (Harrison Supp.
1983).

143. 250 Ga. at 218, 296 S.E.2d at 607.
144. Schulman v. Fulton County, 249 Ga. 852, 295 S.E.2d 102 (1982).
145. Bailey v. Wilkes, 162 Ga. App. 410, 291 S.E.2d 418 (1982). The primary section was

O.C.G.A. § 45-20-3(b)(4) (Michie 1982), GA. CODE ANN. § 40-2204(b)(4) (Harrison 1975 &
Supp. 1983). This jurisdiction includes grievances against fellow employees as well as
against the employer.

146. Majanovic v. Georgia Dep't of Human Resources, 163 Ga. App. 450, 294 S.E.2d 669
(1982).

147. Georgia Dep't of Labor v. Sims, 164 Ga. App. 856, 298 S.E.2d 562 (1982); see supra
notes 53-66 and accompanying text for a more detailed discussion.




