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During 1983, the Eleventh Circuit Court of Appeals decided almost
fifty cases relating to federal taxation. Several of those cases dealt with
significant issues in the area, although the great bulk of the decisions did
not deal with significant questions of law and, in many cases, did not
result in published opinions. In addition, the law within the Eleventh Cir-
cuit was changed by one decision of the Supreme Court of the United
States,' resulting in perhaps the most interesting development of the
year. This Article will summarize the more significant of these develop-
ments of the law within the Eleventh Circuit.

I. INcoME TAx

A. Nonrecourse Debt

One of the most significant 1983 developments in federal taxation oc-
curred in the form of the reversal of a controlling former Fifth Circuit
decision from a prior year. In Commissioner v. Tufts,' the Supreme Court
of the United States reversed a decision of the court of appeals3 that
dealt with the recognition of gain upon a taxpayer's sale of property en-
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1. Commissioner v. Tufts, 651 F.2d 1058 (5th Cir. July 27, 1981) (Unit A), rev'd, 103
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2. 103 S. Ct. 1826 (1983).
3. Commissioner v. Tufts, 651 F.2d 1058 (5th Cir. July 27, 1981) (Unit A), rev'd, 103 S.

Ct. 1826 (1983).
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cumbered by nonrecourse financing. The Supreme Court held that when
a taxpayer sells or transfers property subject to a nonrecourse obligation,
the face amount of which exceeds the fair market value of that property,
the taxpayer is required to recognize the amount of that obligation as
part of the amount realized from the transaction.4 The Tufts decision
thus resolved the question reserved in Crane v. Commissioner,5 in which
the Supreme Court reasoned that a taxpayer who sold property encum-
bered by nonrecourse debt generally must include the balance of that
debt in the computation of the amount realized upon a sale. The Crane
Court had left open the question of whether such a rule would apply
when the value of the property is less than the amount of the debt.s

In Tufts, the nonrecourse debt was incurred to finance a real estate
development.7 The taxpayer was a partner in a general partnership the
purpose of which was the construction of an apartment complex. The
partners made minimal contributions of capital to the partnership and
the complex in turn secured a nonrecourse loan.$ In each tax year, the
partners claimed as income tax deductions their share of ordinary losses
and depreciation.' These deductions were reflected in the reduction of the
partnership's adjusted basis in the complex.10 Due to an unexpected
downturn in business conditions, the partnership was unable to continue
making mortgage payments and each partner sold his partnership interest
to an unrelated purchaser who agreed to pay a portion of the sales ex-
penses and to assume the nonrecourse debt."

At the time of this transfer, the fair market value of the complex was
no greater than $1,400,000. The partnership claimed a total loss of
$55,740, which was derived from the difference between the adjusted ba-
sis of the partnership in the complex, $1,455,740, and the lesser amount

4. 103 S. Ct. at 1836.
5. 331 U.S. 1 (1947).
6. The court in Crane stated in a footnote that.

Obviously, if the value of the property is less than the amount of the mortgage,
a mortgagor who is not personally liable cannot realize a benefit equal to the
mortgage. Consequently, a different problem might be encountered where a mort-
gagor abandoned the property or transfered it subject to the mortgage without
receiving boot, That is not this case.

Id. at 14 n.37.
7. 103 S. Ct. at 1828.
. Id.

9. Id. at 1829.
10. Id. The loan amount of $101,00 plus capital contributions to the partnership of

$44,212 appear to constitute the original basis of the property. From that original figure of
$1,895,712, there were deductions of $439,972. This left an adjusted basis in the property in
August 1972 of $1,455,740.

11. Id.
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of the then fair market value of the property." The Internal Revenue
Service (IRS) disallowed this loss, determining that there was actually a
gain on the transfer because the partnership had realized as income the
full amount of the nonrecourse obligation.1'

The Court was therefore compelled to determine the amount realized
upon a sale or other disposition of the complex. The gain or loss from a
sale or other disposition of property is the difference between the amount
realized and the property's adjusted basis. 4 The Code defines the amount
realized %s "the sum of any money received plus the fair market value of
the property (other than money) received."'' The question before the
Court was the proper application of this provision in the context of the
disposition of property subject to nonrecourse debt in excess of the prop-
erty's fair market value.' 6

In Crane, the Supreme Court had held in a case in which the property's
fair market value was greater than the debt that the amount realized in-
cluded the amount of nonrecourse debt to which the property was sub-
ject.' 7 This result was based upon an analysis of the nonrecourse nature
of the mortgage in that case.18 The Court, in considering the nonrecourse
nature of the mortgage, noted that it would be absurd to recognize the
mortgage for purposes of basis and depreciation but not for purposes of
the amount realized upon a sale."9 In addition, the Court in Crane con-
cluded that the taxpayer would obtain an economic benefit from the as-
sumption by the transferee of the mortgage equal to the cancellation of a
personal indebtedness.' 0 Since the property's value was greater than the
amount of the mortgage, it was in Mrs. Crane's interest to treat the obli-
gation as a personal one, because only then could she realize her equity in

12. Id. See supra note 10 explaining the computation of adjusted basis.
13. Id. The amount of gain was computed by the Service as the difference between

$1,851,500, the amount ot the debt to which the complex was subject, and the adjusted basis
of $1,455,740, resulting in a $395,760 gain.

14. I.R.C. § 1001(a) (1982).
15. Id. § 1001(b) (1982).
16. 103 S. Ct. at 1828.
17. 331 U.S. at 15-16.
18. Id. at 14. The taxpayer in Crane also argued that any debt should not be considered

in the amount realized on the transfer. The Court rejected the taxpayer's argument that the
gain should be measured by her equity in the property. The Court observed that to hold
that the taxpayer's equity in her property was her basis would lead to depreciation deduc-
tions less than the actual physical deterioration of the property, and would require the basis
to be recomputed with each payment on the mortgage. In determining the amount realized,
the Court sought to avoid the absurdity of the taxpayer recognizing only a small amount on
the sale of property worth a far greater sum and the Court treated the amount realized as it
treated basis, thereby including the amount of the debt in both figures. Id. at 13-14.

19. Id. at 13.
20. Id. at 14.
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the property.2 1

The Court in Tufts reached the same conclusion when the value of the
property was less than the amount outstanding on the obligation.3 ' The
Court reasoned that *a different result was not mandated by a case when
the fair market value of the property was less than the amount of the
debt, because nonrecourse debt is in any case a 'true loan.' The Court also
pointed out that when loan proceeds are received, they are not income
because of the offsetting debt, and when the obligation is paid there is
similarly no effect on the taxpayer's tax liability.2' Moreover, the Court
was greatly influenced by the taxpayer's ability to include the amount of
the loan in computing his basis in the property.24 In Tufts, the Court thus
regarded Crane's theory of 'economic benefit' as essentially a 'make-
weight' argument."5 The Court concluded:

When encumbered property is sold or otherwise disposed of and the
purchaser assumes the mortgage, the associated extinguishment of the
mortgagor's obligation to repay is accounted for in the computation of
the amount realized. Because no difference between recourse and nonre-
course obligations is recognized in calculating basis, Crane teaches that
the Commissioner may ignore the nonrecourse nature of the obligation in
determining the amount realized upon disposition of the encumbered
property. He thus may include in the amount realized the amount of the
nonrecourse mortgage assumed by the purchaser."

Thus, the long awaited answer to the question reserved in footnote thirty-
seven to Crane was answered.' 7

21. Id.
.22. 103 S. Ct. at 1831.
23. Id.
24. Id. See IR.&. % 1012 (1982).
25. The Court noted that Crane ultimately does not rest on its limited theory of eco-

nomic benefit. 103 S. Ct. at 1830-31.
26. Id. at 1832 (citations omitted).
27. Id. at 1831. Because property was owned by a partnership in Tufts, the Court also

had to deal with the partnership provisions relating to gains and losses. The Court held that
LR.C. § 752(c) that provides that "[flor purposes of this section, a liability to which prop-

erty is subject shall, to the extent of the fair market value of such property, be considered as
a liability of the owner of the property," does not require a different result in the context of
a partnership. Id. at 1835. The Court noted that I.C. I 752(d) specifically requires that
partnership liabilities be considered "in the same manner as liabilities in connection with
the sale or exchange of property not associated with partnerships." Id. The Court resolved
the conflict between these two Code sections by reasoning that the legislative history "indi-
cates that the fair market value limitation of section 752(c) was directed at transactions
between a partner and his partnership." Id. at 1835-36. The Court explained:

By placing a fair market value limitation on liabilities connected with property
contributions to and distributions from partnerships under subsections (a) and
(b), Congress apparently intended § 752(c) to prevent a partner from inflating the
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The result reached by the Court was perfectly logical because of the
inclusion of the amount of nonrecourse financing in the basis of property
acquired. It is difficult to reason why a taxpayer should have the benefit
of including the amount of such nonrecourse financing in his basis availa-
ble for depreciation on the theory that it is part of the cost of the prop-
erty, but then not account for the relief from payment of the full amount
of such financing upon the sale of the property.

Moreover, the opposite rule possibly would permit the taxpayer to ac-
quire a tax benefit through depreciation of a basis financed through non-
recourse debt that might not be offset by a corresponding gain upon a
sale or other disposition of the property. The former Fifth Circuit's deci-
sion in Tufts questioned whether a taxpayer seeking to treat such debt
inconsistently would receive such an undue tax benefit because "any tax
benefits that the taxpayer may have received in the form of prior deduc-
tions have already been factored into the gain equation through adjust-
ments to basis."'e This reasoning ignores the possibility that a reduction
in basis may be entirely meaningless, producing no possibility of gain if
nonrecourse debt cannot produce an amount realized in excess of the fair
market value of the encumbered property. While it is true that deprecia-
tion deductions will reduce the adjusted basis of property, the fallacy of
the court of appeals' theory is illustrated by an example involving a
purchase of the property financed entirely with nonrecourse debt, fol-
lowed by depreciation based on the amount of the nonrecourse debt.
Upon a transfer of the property subject to the balance of the nonrecourse
financing, the taxpayer would recognize no gain, indeed there may be a
loss, if the fair market value of the property were then less than the ad-
justed basis. Thus, the theory of the court of appeals was flawed in that if
the value of the property limits the amount realized upon a transfer of
the property, the taxpayer may receive an unintended benefit from depre-
ciation, even if the depreciation deductions reduce basis.2'

The Supreme Court's decision in Tufts may superficially encourage

basis of his partnership interest. Otherwise, a partner with no additional capital at
risk in the partnership could raise the § 704(d) limit on his distributive share of
partnership losses or could reduce his taxable gain upon disposition of his partner-
ship interest .... There is no potential for similar abuse in the context of §
752(d) sales of partnership interests to unrelated third partys. In light of the
above, we interpret subsection (c) to apply only to § 752(a) and (b) transactions,
and not to limit the amount realized in a sale or exchange of a partnership inter-
est under § 752(d).

Id. at 1836 (citations omitted).
28. 651 F.2d at 1061.
29. The court of appeals' decision also placed an undue reliance upon the order of deci-

sion of points in the Crane decision, and that court felt that it was competent to criticize
the economic benefit theory set forth in Crane.
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promoters of and investors in tax shelters. As Professor Bittker has
noted, "Crane laid the foundation stone of most tax shelters."3 The
Court's holding in Crane that nonrecourse financing may be included in
the amount realized on the sale of property81 provided the basis for a
fundamental aspect of tax shelters: the inclusion of nonrecourse financ-
ing in basis as part of the cost of acquired property. The Court's holding
in Tufts that such nonrecourse financing is included in the amount real-
ized, even if it is in excess of the fair market value of the property, will
surely be further encouragement to taxpayers who bear no risk but seek
to deduct depreciation."3

Although Tufts may offer some encouragement for those connected
with tax shelters, such encouragement is illusory to' those associated with
the abuse of such schemes. The Court in Tufts did not hold that nonre-
course liabilities are always included in the taxpayer's basis of property
acquired, although the opinion did conclude that if such amounts are in-
cludible in basis, then they must be added to the amount realized upon
disposition of the property.,3

In Brannen v. Commissioner," the Eleventh Circuit distinguished
Tufts and stated: "In Tufts, the Supreme Court held that a nonrecourse
loan already included in basis must be accounted for upon the transfer of
the encumbered property, regardless of the fair market value of the prop-
erty. In this case, the question is whether the nonrecourse loan may be
included in basis."" Thus, nonrecourse debt must pass a threshold ques-
tion, not at issue in Tufts, before the amount of such debt may be treated
as bona fide debt.

The court in Brannen refused to allow the amount of a nonrecourse
liability to be included in the basis of property owned by a limited part-
nership." The court noted that depreciation under section 16737 is deter-
mined by the amount of adjusted basis, defined in section 1011, which

30. Bittker, Tax Shelters, Nonrecourse Debt, and the Crane Case, 33 TAx. L. Rav. 277,
283 (1978). See also Blackburn, Important Common Law Developments for Nonrecourse
Notes: Tufting It Out, 18 GA. L. Rzv. 1, 36-38 (1983).

31. 331 U.S. at 14.
32. 103 S. Ct. at 1836. As the Tufts Court noted, Congress has recently taken steps to

curtail this occurrence by denying such deductions in excess of amounts a taxpayer has 'at
risk'. See .C. § 465 (1982). As the Tufts Court further noted, real estate investments are
generally exempt from the at risk rules. I.R.C. § 465(c)(3)(D) (1982).

33. 103 S. Ct. at 1834. Cf. Bittker, supra note 30 at 283 ("By holding that nonrecourse
liabilities are includable in the taxpayer's basis for property, Crane laid the foundation
stone of most tax shelters .... ").

34. 722 F.2d 695 (11th Cir. 1984).
35. Id. at 702 n.4.
36. Id. at 701.
37. LR.C. 5 167 (1982).
38. Id. § 1011 (1982).
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in turn provides that basis generally should be determined under section
1012$9 at its cost.40 The court noted that although the cost of property
ordinarily includes the amount of liabilities assumed, depreciation must
be "based on actual investment in, rather than ownership of, the prop-
erty."4 1 The court stated:

Where the stated purchase price of the property securing the note ex-
ceeds a reasonable estimate of the property's existing fair market value,
no actual investment exists as to the excess since the purchaser would be
acquiring no equity in the property by making payments and therefore
would have no economic incentive to pay off the note. A purchaser who
has no real investment in the property cannot depreciate the property.4'

The court found that when the limited partnership had purchased a 'spa-
ghetti western' movie for a stated price that was tremendously in excess
of its value and then attempted to include in the basis the amount of a
nonrecourse note that represented the bulk of the stated purchase price,4s

the nonrecourse note was not includible in the depreciable basis of the
property." In this respect, the court of appeals affirmed the Tax Court's
finding that the taxpayer did not sustain his burden in demonstrating
that the fair market value of the property reasonably approximated its

39. Id. § 1012 (1982).
40. 722 F.2d at 701.
41. Id. See Estate of Franklin v. Commissioner, 544 F.2d 1045, 1049 (9th Cir. 1976);

Narver v. Commissioner, 75 T.C. 53,98 (1980), aff'd, 670 F.2d 855 (9th Cir. 1982); Mayerson
v. Commissioner, 47 T.C. 340, 350 (1966).

42. 722 F.2d at 701 (citations omitted). See Estate of Franklin v. Commissioner, 544
F.2d 1045, 1048-49 (9th Cir. 1976).

43. 722 F.2d at 700. The court regarded this tax shelter as a truly abusive scheme. Al-
though the movie had been purchased earlier for $50,000, the partnership purchased the
movie for $1.7 million, $1.4 million of which was the nonrecourse note. Shortly after the
purchase, the movie was estimated to produce only a few thousand dollars of income over its
life. There was no written appraisal to support the value. Nevertheless, the organizers did at
least receive an opinion letter from a reputable Atlanta attorney who opined that the nonre-
course debt would be includible in the depreciable basis of the film since it represented a
bona fide obligation and the buyer and seller of the film were unrelated. Id. at 698-700.

44. Id. at 702. The court of appeals also stated that-
A limited partner's allocable share of partnership losses is limited to the extent

of the basis of his interest in the partnership. Section 704(d). A partner's interest
consists of money and other property contributed to the partnership liabilities.
Sections 705,722, and 752(a). In particular, with respect to liabilities of a partner-
ship, Section 752(c) provides that "a liability to which property is subject shall, to
the extent of the fair market value of such property, be considered as a liability of
the owner of the property." Thus, a limited partner's basis in the partnership
property includes his allocable share of the nonrecourse debts of the partnership,
but only so long as the fair market value of the property securing the debt reason-
ably approximates the principal amount of the debt.

Id. at 701.
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purchase price.48
The taxpayer contended that the Tax Court's finding was erroneous

because the fair market value was demonstrated by the purchase price,
which had been determined based on arm's-length negotiations between a
willing and informed buyer and seller. The taxpayer's argument appears
simplistic, since the sale that took place was hardly of the garden variety.
Moreover, the court noted that the definition of fair market value as-
sumes that the buyer and seller have adverse economic interests and
noted that in this case, one party was both general partner of the buyer
and an officer of the seller.4 Thus, the taxpayer was not entitled to de-
duct any part of its depreciation claimed by the partnership attributable
to the increase in basis by the face amount of the nonrecourse note.'7

B. Definition of 'Trade or Business'

One decision of the Eleventh Circuits clarified the definition of the
phrase 'trade or business.'" In Steffens v. Commissioner," the court con-
sidered whether an individual was liable for self-employment tax, im-
posed under section 1401, 51 for work that was performed as a consultant
and a director of his former employer. The critical issue in this case
turned upon whether the taxpayer's activities qualified him as being en-
gaged in a trade or business, a prerequisite for imposition of self-employ-
ment tax, although he performed these services for only one organiza-
tion." The court of appeals reversed the tax court's holding that the
taxpayer did not engage in a trade or business because his activities as a
director were an 'isolated instance,' and his work as a consultant was re-
stricted by a noncompetition clause that prevented him from being in the
general trade or business of consulting." Although this decision occurred
in the context of the self-employment tax area, the phrase trade or busi-
ness occurs throughout the Code, and thus the Steffens decision could
have a broad effect.

The self-employment tax was intended to be the counterpart to social
security contributions imposed upon the wages of employees by the Fed-

45. Id. at 702.
46. Id.
47. Id. The taxpayer was also denied deductions for cash payments as the partnership

was one "not engaged in for profit", as defined in I.P.C. § 183(c). Id. at 706.
48. Steffens v. Commissioner, 707 F.2d 478 (11th Cir. 1983).
49. Id. at 481 (quoting L.C. § 1402(c) (1982)).
50. 707 F.2d 478 (11th Cir. 1983).
51. L&C. § 1401 (1982).
52. 707 F.2d at 481.
53. Id.
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eral Insurance Contributions Act." Under Code section 1401, a tax is im-
posed on an individual's "self-employment income." s This term is de-
fined to consist of "net earnings from self-employment."" This latter
term is defined as gross income, less certain deductions, derived by an
individual from any trade or business carried on by such individual.5' The
phrase trade or business is defined by reference to section 162 of the
Code." Thus, the ultimate inquiry was set by this reference to the 'pre-
vailing case law' construing section 162.se

The origins of the tax court's position lie with Justice Frankfurter's
concurring opinion in Deputy v. DuPont." In distinguishing between or-
dinary business expenses and those incurred in personal investment ac-
tivities, he stated that: "'Clarrying on any trade or business' within the
contemplation of [current section 162), involves holding one's self out to
others as engaged in the selling of goods or services."' 1 Drawing upon this
comment, the Tax Court held that in order to be engaged in a trade or
business, one must hold oneself out to others as being so engaged.as The
requirement of multiple customers or clients was most clearly illustrated
in a pair of cases in which the tax court held that noncompetition clauses
in consultation agreements prevented two individuals from being in a
trade or business since the agreements prevented their serving more than
one client."s

The Eleventh Circuit expressed its disagreement with this line of Tax
Court decisions to the extent that multiple clients or customers for the
existence of a trade or business are required. The court stated that it was

54. See Newberry v. Commissioner, 76 T.C. 441, 443 (1981).
55. I.R.C. § 1401 (1982).

.56. Id. §1 1401, 1402(b) (1982).
57. Id. § 1402(a) (1982).
58. Id. § 1402(c) (1982), which states that. "The term 'trade or business', when used

with reference to self-employment, income or net earnings from self-employment, shall have
the same meaning as when used in section 162 (relating to trade or business expenses)

.." Id.
59. 707 F.2d at 481.
60. 308 U.S. 488 (1940).
61. Id. at 499 (Frankfurter, J., concurring) (emphasis added).
62. See Gentile v. Commissioner, 65 T.C. 1 (1975) (professional gambler is not engaged

in a trade or business). The tax court later repudiated the Gentile 'holding out' test as well
as its foundation upon Justice Frankfurter's concurring opinion in DuPont. See Ditunno v.
Commissioner, 80 T.C. 362 (1983) (reviewed decision). In its place the tax court applied a
somewhat vague facts and circumstances test considering all the facts in the each case.

63. Barnett v. Commissioner, 69 T.C. 609 (1978); Barrett v. Commissioner, 58 T.C. 284
(1972). These cases formed the basis for the Tax Court's decision that Steffens was not
engaged in a trade or business as a consultant because his agreement included a noncompe-
tition clause preventing him from performing services for any business in competition with
his former employer.
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in agreement with the Second Circuit," which had rejected the reasoning
of the Tax Court and held that a taxpayer has to hold himself out to only
one other in order to qualify as a trade or business under section 162.0
The court in Steffens stated: "We agree with the Second Circuit that it
'makes little sense to distinguish between a person who "holds himself
out" to only one employer (and agrees to work for no one else) and a
person who "holds himself out" to more than one employer'." Thus,
there was no reason to support a contrary rule based upon the number of
clients served and the court adopted a different test:

[Tlhe appellate courts have looked to the continuity and frequency of
the activity as well as the motivation for the activity .... Therefore,
the proper focus of a trade or business inquiry is not upon the number of
clients or customers an activity generates but upon the nature of the ac-
tivity that produced those clients or customers. If "common understand-
ings and experience" are "the touchstones of the revenue laws," .. cer-
tainly they must be proved with common sense.",

The court held that the taxpayer was engaged in a trade or business as a
consultant, which is required for liability for the self-employment tax."

Similarly, the Eleventh Circuit reversed the Tax Court's decision on
the issue of whether or not the taxpayer was engaged in the trade or busi-
ness of being a corporate director, although it acknowledged that this was
a more difficult question." The easier part of that inquiry was whether
the receipt of fees for service on a single board of directors could consti-
tute self-employment income from a trade or business.70 That point had
been substantially answered by the court's previous holding with respect
to the definition of a trade or business in the context of the taxpayer's
consulting services. 1 The difficulty with this point was that the Tax
Court had found that the taxpayer had not engaged in a trade or business
of being a director "because his position constituted an 'isolated task' not
involving regular activity and not entered into for profit."'" The court of
appeals noted that findings of fact were reversible only generally if
"clearly erroneous."7 Nevertheless, the court asserted that the 'ultimate

64. Grosawald v. Schweiker, 653 F.2d 58 (2d Cir. 1981).
65. 707 F.2d at 482.
66. Id. (quoting Grosswald v. Schweiker, 653 F.2d at 61).
67. Id.
68. Id. at 483.
69. Id. at 482.
70. Id. at 480.
71. Id. at 482.
72. Id.
73. Id. See Commissioner v. Duberstein, 363 U.S. 278 (1960); I.R.C. § 7482(a) (1982).
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conclusion' derived from the facts is subject to normal appellate review.74

Thus, without reversing the decision of the Tax Court as being clearly
erroneous, the Eleventh Circuit decided that the Tax Court finding, that
the taxpayer was not in the trade or business of being a director, was
"incorrect."' The court of appeals held that the Tax Court erred in fo-
cussing upon the 'isolated tasks' of a director, as the taxpayer was re-
quired to perform all duties associated with his status as a director.7e The
taxpayer did not engage in a single transaction, but served continuously
as a director performing all functions of that status.1 Thus Steffens was
held to be in the trade or business of being a corporate director.76

The Steffens decision appears to be sound on several grounds. First, it
is obvious that a taxpayer may be active and fully occupied when serving
only one customer or client. Such a taxpayer would appear to be no less
engaged in a trade or business than a taxpayer who is equally busy, but
who serves several clients. Moreover, this conclusion would serve the pur-
pose of the self-employment tax, which is to provide funding for benefits
to those who earn their living by performing services for compensation
other than wages. Such a purpose would not be served by the creation of
broad loopholes through which many might escape, especially when there
are listed exceptions to those included within the statutory definition.
Thus, the court of appeals' decision to focus upon the nature of the activ-
ity rather than the number of clients appears to be correct.

II. ESTATE TAX

In another case, the Eleventh Circuit offered to executors of estates the
opportunity to deduct administrative expenses, even when these benefit
the estate's beneficiaries as well as the estate."9 In Marcus v. DeWitt,s"
the court dealt with the deductibility of the expenses incurred by an es-

74. 707 F.2d at 483. See Reese v. Commissioner, 615 F.2d 226, 230 n.5 (5th Cir. 1980).
75. 707 F.2d at 483. The court stated that. "A director of a corporation is engaged in

the business of performing those duties that devolve to him as a director of the corporation
.... These duties include being entrusted with the management of the affairs of the corpo-
ration while exercising diligence and managing and preserving the corporation's assets." Id.

76. Id.
77. Id. The court noted that irregular self-employment falls outside the definition of

activities subject to the self-employment tax not by 'torturing' the trade or business defini-
tion, but by the use of the minimum income base. See I.R.C. § 1402(b)(2) (1982) (self-
employment income shall not include net earnings of less than $400).

78. 707 F.2d at 483 ("Therefore we conclude Steffens was in the trade or business of
being a corporate officer"). The court of appeals nevertheless remanded to the tax court for
a finding of whether the taxpayer fell within one of the excluded classes of self-employed
individuals not subject to the tax. Id.

79. Marcus v. DeWitt, 704 F.2d 1227 (11th Cir. 1983).
80. Id. at 1227.
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tate's Arkansas executor when the decedent's Florida residence was sold
in the process of administration of the estate. In reversing the district
court's grant of summary judgment for the government, the Eleventh Cir-
cuit held that the 'fact-sensitive' question of whether such expenses were
incurred for the benefit of the estate should be resolved at trial, with the
added understanding that the executor has considerable discretion to de-
cide what is necessary for the estate.8

In Marcus, the executor, who had the power to sell any asset, but was
not required to do so, was also the sole legatee and was to receive all of
the assets as part of the residue of the estate.82 Shortly after the dece-
dent's death, the executor entered into a contract for the sale of the Flor-
ida residence."" The State Probate Court approved the contract, and
found that "it would be in the best interest of the estate to approve said
sale."" The Service disallowed, for estate tax purposes, the executor's de-
duction of the expenses relating to the sale, and a refund suit followed."

On motion for summary judgment, the record contained an affidavit of
the executor that stated:

[Tihe residence was unoccupied and non-income producing and... was
rapidly depreciating in value, as well as requiring expenses for upkeep
and lawn care so that it was necessary to sell said real property pursuant
to the offer to obtain the highest price to preserve and protect the value
of the estate."

The government filed an affidavit in opposition, disputing the assertion
that the residence was rapidly depreciating in value or that its sale was
necessary in order to preserve the estate. 87 The district court focussed
upon the executor's status as the sole legatee and noted the convenience
for an Arkansas resident to receive cash rather than Florida real estate,
and awarded summary judgment in favor of the government."

The court of appeals reversed this decision." Under the Treasury Reg-
ulations, expenditures not essential to the proper settlement of the estate,
but rather incurred for the individual benefit of heirs, legatees, or devi-
sees, cannot be taken as deductions." On the other hand, expenses for
selling property of the estate are deductible if the sale is necessary in

81. Id. at 1232.
82. Id. at 1228-29.
83. Id. at 1229.
84. Id.
85. Id.
86. Id.
87. Id.
88. Marcus v. DeWitt, 534 F. Supp. 55 (M.D. FMa 1981), rev'd, 704 F.2d 1227 (1983).
89. 704 F.2d at 1229.
90. Id.
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order to pay the decedent's debts, expenses of administration, taxes, to
preserve the estate, or to effect distribution." According to the law of the
Eleventh Circuit, a state probate court determination is not conclusive of
the allowability of the expenses,' and for that reason, the court of ap-
peals examined cases concerning whether a deduction for expenses of
sales of assets was incurred for the benefit of the beneficiary rather than
for the benefit of the estate.'8 The court also considered the comparison
between two Tax Court decisions to be most enlightening on this issue.'

In Estate of Posen v. Commissioner," the Tax Court disallowed the
deduction for sales expenses when the "testimony clearly revealed that
the sale of the cooperative apartment was based upon her personal predi-
lections"" and found that they were "made solely for the benefit of Posen
as heir."' 7 In contrast, the Tax Court in Estate of Vatter v. Commis-
sioner" allowed the deduction for sales expenses when the properties
were old and required maintenance that the legatee, who was also the
residuary trustee, could not provide." Based upon this comparison, the
court in Marcus, as a matter of law, rejected the government's principal
argument that the expenses in question were incurred solely for the bene-
fit of the legatee rather than for the benefit of the estate.100

The court stated that the proper procedure in this type of case is a
"practical approach which takes into account the totality of the facts and

91. Compare Tress. Reg. § 20.2053-3(a) (1980) with Treas. Reg. § 20.2053-3(d)(2)
(1980).

92. 704 F.2d at 1229. See Pitner v. United States, 388 F.2d 651, 659 (5th Cir. 1967).
Contra, Estate of Park v. Commissioner, 475 F.2d 673, 676 (6th Cir. 1973); Ballance v.
United States, 347 F.2d 419, 423 (7th Cir. 1965).

93. 704 F.2d at 1231.
94. Id. at 1232, comparing Estate of Posen v. Commissioner, 75 T.C. 355 (1980) and

Estate of Papson v. Commissioner, 73 T.C. 290 (1979).
95. 75 T.C. 355 (1980).
96. Id. at 365.
97. Id.
98. 65 T.C. 633, aff'd, 556 F.2d 563 (2d Cir. 1976).
99. 65 T.C. at 640.

100. 704 F.2d 1227 at 1230-32. The government also made several other arguments in
support of the denial of the deductions. First, the government argued that the sale was not
necessary as there were ample liquid assets in the estate to pay any debts. As the court of
appeals noted, those facts are not relevant to determining whether the sale was proper to
"preserve the estate." Id. at 1230 n.2. The government also argued that the executor could
have distributed the property in kind, but the court noted that in the normal course of
administration of estates, such assets are not ordinarily distributed in kind within the few
months after death and in this case, such procedure would have been somewhat in conflict
with the state law. Moreover, the court noted that there is no duty to distribute the prop-
erty. The government's other argument, that the sale was not necessary because the prop-
erty could also have been leased, merely stated the obvious fact that there are always several
alternatives. Id.
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circumstances."10 1 Under this practical approach, the reasons for a partic-
ular sale are significant and in some cases may be conclusive, for instance
when the beneficiary's wishes were the sole motivation for the sale. In this
regard, the reasonableness of the executor's action and its benefit to the
estate must be considered. Even if that action also benefits the benefi-
ciaries, deductibility is not impaired.10z Second, other options and the
reasonableness of those options may be relevant, but the executor has
considerable discretion in making fiduciary decisions for the benefit of
the estate. Such a recognition of flexibility was missing in the district
court's opinion.108

With such factors to be considered, the court did not favor a summary
disposition of this issue. The question of whether the expenses were in-
curred for the benefit of the estate or for the benefit of the beneficiary
was held to be a "fact-sensitive question which is not appropriate for
summary judgment on the instant record."1 4 There were 'reasonable in-
ferences' from the evidence presented by the executor, for example, the
State Probate Court's finding and the affidavit of the executor, that it was
reasonably necessary to incur the expenses for the benefit of the estate.105
Similarly, the government's affidavit opposing the executor's evidence
created a fact question on this issue. For that reason, the summary judg-
ment was reversed and the case was remanded for further proceedings. 1,"

This case represents a significant victory for those executors seeking to
deduct expenses for the sale of property from the gross estate. First, al-
though summary judgment on the record was inappropriate and the court

101. Id. at 1231. The court noted that in 4 MERTENS, LAW OF FEDERAL Girr & EsTATE
TAXATION § 26.28, -.36 (1959), there is a good synthesis of the case law:

If it is reasonably necessary to incur the expense during the normal course of the
administration and for the benefit of the estate, then it is deductible. If it is in-
curred after the administration should have been completed, or if it is incurred for
the benefit of the beneficiary and not the estate, then it is not deductible.

704 F.2d at 1232. This test, which is phrased in very general terms, does little more than
repeat the standards present in the regulations. See supra note 91.

102. 704 F.2d at 1232. See Pitner v. United States, 388 F.2d 651, 660 (5th Cir. 1967);
Estate of Posen v. Commissioner, 75 T.C. 355, 365 (1980); Estate of Papson v. Commis-
sioner, 73 T.C. 290, 295 (1979).

103. 704 F.2d at 1232. In this connection, the court of appeals noted:
An executor has a fiduciary duty not only to collect assets, pay debts, claims and
taxes, and distribute property to the legatees, but an executor also has a fiduciary
duty during the limited period of the administration to preserve the assets of the
estate, to make the assets productive, and to invest same prudently where feasible
and consistent with the testator's intentions. This will often involve the sale or
rental of property.

Id.
104. Id.
105. Id. at 1232-33.
106. Id. at 1233.
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remanded for further proceedings, it is apparent that the executor's posi-
tion was greatly favored by the Eleventh Circuit. This is shown clearly by
the court's recognition that the executor has considerable discretion to
choose among reasonable alternatives for the benefit of the estate in the
exercise of a fiduciary duty to preserve the assets of the estate. That in-
ference is further supported by the court's specific recognition that
proper exercise of that duty will frequently necessitate the sale of prop-
erty.1°7 In addition, the context in which these statements were made is
significant. The executor in Marcus was the sole legatee and all the prop-
erty would have come to her from the estate. The obvious temptation, to
which the district court succumbed, is to conclude that the decision to
sell was a personal one made by an executor-legatee who desired to re-
ceive cash and not real estate. Under the court of appeal's decision, these
facts were not conclusive against the executor.""

Second, the amount of proof held sufficient to defeat the government's
motion for summary judgment is also significant. In opposition to that
motion, the executor offered the State Probate Court's finding of neces-
sity and the executor's own affidavit of the purposes of the sale.'" This
should provide a blueprint for future executors who wish to take similar
action. Of course, such executors still must convince the trier of fact that
the expense was incurred in order to protect the estate, but at least sum-
mary disposition is avoided..

I. TAx POC uRz

Prior to the landmark decision of the United States Supreme Court in
United States v. Arthur Young'" in 1984, the Eleventh Circuit entered
the controversial area surrounding the ability of the IRS to compel pro-
duction of tax accrual workpapers in the case of In Re Newton."1' The
court in Newton held that tax accrual workpapers prepared by an inde-
pendent auditor of a closely held corporation must be produced upon IRS
summons without any showing of particularized need for the material.11

The Newton case commenced with a Service audit of a closely held cor-
poration, of which Mr. Newton was a shareholder."$ The Service, acting

107. Id. at 1232.
108. Id. at 1232-33. There was no issue in the Marcus case that the executor had pro-

longed administration to allow for the sale by the estate, and, thus, the government was
simply second-guesing a fiduciary decision, which the Eleventh Circuit termed a "tenuous
posture." Id. at 1232 n.8.

109. Id. at 1229.
110. 52 U.S.L.W. 4355 (1984).
111. 718 F.2d 1015 (11th Cir. 1983), cert. denied, 104 S. Ct. 1678 (1984).
112. Id. at 1022. See I.R.C. § 7602 (1982).
113. 718 F.2d at 1016.
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within its authority under section 7602,"' issued summonses to Newton's
accountant, who handled the personal and corporate tax matters for the
Newtons and who performed a financial audit of the corporation for the
taxable years in issue.1 ' The Service sought to discover information re-
garding the corporation's tax liabilities, including workpapers, analyses,
and computations, which were prepared in the course of the annual au-
dits. In accordance with the direction of the corporation, the accountant
refused to comply."' The Service then brought an enforcement action, in
which the corporation intervened, and in response, the district court is-
sued an order to enforce the summons issued in order to recover the tax
accrual workpapers." 7 The corporation appealed to the Eleventh
Circuit.11'

The court of appeals affirmed the district court order and found the
information sought to be both relevant and unprivileged."' First, under
section 7602, the Service may examine "any books, papers, records, or
other data which may be relevant or material"120 to the examination of a
tax return."1 The court held, as a matter of law, that upon the minimal
showing of relevancy, the presentation of a sworn affidavit of the agent
issuing the summons, tax accrual workpapers are relevant to a legitimate
investigation of a corporation's tax liability.1 22 The value of these papers
to the examining agents proved their relevance to the court, because doc-
uments such as these "disclose the weak spots in the corporation's assess-
ment of its own tax liability." 28 This sort of information would meet the
controlling test of "whether the summons seeks information which 'might
throw light upon the correctness of the taxpayer's return' "" or whether
there is "an indication of a 'realistic expectation rather than an idle hope
that something might be discovered.' "126 Thus, the Eleventh Circuit
joined the new Fifth Circuit in holding that tax accrual workpapers are
relevant to the determination of a corporation's tax liability.12' Under the
controlling precedent, there was no requirement that the relevant mate-

114. I.R.C. § 7602 (1982).

115. 718 F.2d at 1016-17.
116. Id. at 1017.
117. Id.
118. Id.
119. Id. at 1022.
120. I.R.C. I 7602(a) (1982).
121. Id.
122. 718 F.2d at 1019.
123. Id.
124. Id. (quoting United States v. Wyatt, 637 F.2d 293, 300-01 (5th Cir. Feb. 17, 1981).
125. Id.
126. United States v. El Paso Co., 682 F.2d 530, 537 (5th Cir. 1982), petition for cert.

filed, 52 U.S.L.W. 3108 (U.S. Oct. 22, 1982) (No. 82-716).
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rial be limited to source documents or return preparation documents," 7

in contrast to the rule that prevailed in the Tenth Circuit.128

The Eleventh Circuit also held that the tax accrual workpapers were
not privileged and, therefore, were subject to the summons authority ab-
sent a showing of a particularized need.12s In this regard, the court re-
jected the holding of the Second Circuit on this point in United States v.
Arthur Young Company,8 0 which was reversed by the Supreme Court of
the United States. 1 In Arthur Young, tax accrual workpapers of inde-
pendent auditors of a publicly held corporation subject to federal securi-
ties laws were held to be protected from the Service's summons authority
by the work product privilege.'" The Second Circuit had reasoned that
there existed a conflict between the federal tax and 'securities laws, and
that routine production of these documents would undermine the integ-
rity of the auditing process and defeat disclosures to the public.'" That
court created a new privilege that would allow "the IRS to procure [tax
accrual workpapers] when the rare situation arises where it can make a
sufficient showing of need to adequately justify invading the integrity of
the auditing process."' " The Eleventh Circuit rejected this position and
held, as did the Supreme Court later, that the summons power of the
Service under section 7602 was only subject to "traditional privileges and
limitations, ' " such as the attorney-client privilege and the work product
doctrine.'" Among those traditional privileges and limitations, however,
federal law has not previously recognized an accountant-client privi-
lege.18' The Eleventh Circuit held that the explicit congressional grant of
summons power to the Service should not be limited by a "newly recog-
nized privilege unless Congress itself chooses to so limit IRS author-

127. 718 F.2d at 1020. See United.States v. Wyatt, 637 F.2d 293 (5th Cir. Feb. 17, 1981).
128. United States v. Cooper & Lybrand, 550 F.2d 615 (10th Cir. 1977). That court had

held that such papers are not relevant because they are not used to prepare the tax return
and did not represent actual transactions.

129. 718 F.2d at 1021.
130. 677 F.2d 211 (2d Cir. 1982), rev'd, 52 U.S.L.W. 4355 (1984).
131. Id.
132. Id. at 221. See Hickman v. Taylor, 329 U.S. 495 (1947); Fm. &. Civ. P. 26.
133. 677 F.2d at 219.
134. Id. at 221.
135. Id. at 222 (Newman, J., concurring in part and dissenting in part). See Upjohn Co.

v. United States, 449 U.S. 383, 398 (1981).
136. 677 F.2d at 222.
137. Id. See Couch v. United States, 409 U.S. 322, 335 (1973); International Horizons,

Inc. v. Committee of Unsecured Creditors, 689 F.2d 996,1003-04 (11th Cir. 1982). Although
termed a work product privilege, the privilege actually recognized by the Second Circuit in
Arthur Young more nearly resembles an accountant-client communications privilege. 718
F.2d at 1021 n.8.
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ity."1
s Thus, the information sought was found not to be privileged.",

By virtue of the Supreme Court's holding in Arthur Young, the Service
has acquired relatively free access to a significant body of existing infor-
mation that should prove useful in its investigations. Because the Court
adopted a relatively liberal approach, numerous technical challenges to
the Service's summons authority should not be expected. Thus, the Ser-
vice should, at least in the near future, enjoy a relatively easy process in
mining this information.

On the other hand, the Service's victory may not produce such a boun-
tiful supply of information in the long run. Given the presence of such
decisions as Arthur Young and Newton, one might anticipate that ac-
countants, and their clients will become more circumspect in connection
with the preparation of tax accrual workpapers. In turn, this source of
information ultimately may not provide information of any greater signif-
icance than the other sources of information that the Service could tap.
As accountants and their clients begin to change their practices, this
source of information may diminish, at least as a significantly more re-
vealing source than alternative sources.

Finally, notwithstanding the Supreme Court's decision in Arthur
Young, it is clear that the Newton case did not call into question the full
range of policy considerations present in Arthur Young. The corporation
in Newton, being closely held, was not subject to the same requirements
of the federal securities laws as the corporation in Arthur Young, and the
court in Newton recognized that fact. The taxpayer argued, however, that
the policies behind the integrity of the auditing process and the 'protec-
tion of investor confidence' favored recognition of a privilege in any
event. The court apparently was not impressed with this argument, as it
adhered to its earlier statements that the remedy, if any, must come from
Congress.140 The broader protections envisioned by the securities laws no
doubt call for more disclosure than the other policies cited by the corpo-
ration in Newton, and, thus, there was less reason to extend this protec-
tion to a case in which the only individuals affected were those involved
with a closely held corporation and their accountants, as opposed to the
general public who might publicly trade its securities. Nevertheless, there
should still be some concern that third-party creditors of such closely
held corporations would benefit from a full and candid exploration of po-
tential tax issues.

138. 718 F.2d at 1021. See United States v. Bisceglia, 420 U.S. 141, 150 (1975)
("'[Aibsent unambiguous directions from Congress,' the courts should not impose addi-
tional restrictions on the scope of § 7602").

139. 718 F.2d at 1021.
140. Id.
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IV. CRIMINAL TAx Issuas

A. Use of Foreign Tax Credit

In United States v. Cruz,1 the court upheld a conviction for tax eva-
sion. Rather than challenging the sufficiency of the evidence or the admis-
sibility of certain government evidence, defendant in this case primarily
challenged whether there was any income tax deficiency, which would be
necessary for a charge of evasion.1 M This challenge was based on the use
of foreign tax credits to reduce taxable United States income.14' The ma-
jority of a panel of the Eleventh Circuit rejected this defense.1"

Defendant, a citizen of the Dominican Republic, stipulated that the
federal government's income figures for the tax year were correct. He con-
tended nevertheless that no tax deficiency existed because his home coun-
try taxes income worldwide. His income tax liability to the Dominican
Republic had accrued, and that country's statute of limitations had not
expired. The availability of a foreign tax credit, thus, appeared to miti-
gate any tax liability owed to the United States.1"

Of course, defendant had not paid his taxes owed to the Dominican
Republic or even recognized that liability prior to his prosecution for eva-
sion of United States income tax."6 Even so, a fortuitous combination of
Internal Revenue Code provisions made possible his argument. First, the
Code provides that taxes imposed by foreign countries shall be allowed as
a credit against tax imposed in the United States.147 In the case of an
alien resident in the United States, like defendant in the instant case, the
amount of taxes paid or accrued during the taxable year in a foreign
country would be included in this amount." O A taxpayer has the option of
electing between the cash or accrual method of reporting with respect to
foreign taxes for the purposes of foreign tax credit.149 Defendant, a cash
basis taxpayer generally, elected to accrue his foreign tax credit.150 Since
the right to claim the foreign tax credit was open for ten years,'" defen-
dant contended that because he elected the accrual method of accounting
for this item, he was entitled to take the credit at any time within the

141. 698 F.2d 1148 (11th Cir.), cert. denied, 104 S. Ct. 391 (1983).
142. Id. at 1151.
143. Id.
144. Id. at 1153.
145. Id. at 1150.
146. Id.
147. Id.
148. 1.R.C. § 33(a) (1982).
149. Id. § 905(a) (1982),
150. 698 F.2d at 1151.
151. I.R.C. § 6511(d)(3) (1982).
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ten-year statute of limitations.'"2 The statute of limitations had not ex-
pired when he came to trial, and therefore, he attempted to claim the
foreign tax credit at the time of trial although the Dominican Republic
tax had not been reported, determined, paid, or contested.1"'

The majority of the Eleventh Circuit panel noted the rule that a tax is
deemed to have accrued when all events have occurred that fix the
amount of the taxpayer's income, deductions, or credits, and determine
the tax liability, even without an assessment.'" The majority imposed a
further condition upon the accrual of the tax by holding that "the final
event which fixes the amount of the credit is the levy of the tax."'" This
statement of the law was calculated to uphold the jury instruction given
by the district court and appealed by defendant.'" That instruction, in
addition to containing the usual statement of law relating to accrual,
stated that the foreign government must be aware of the income, must
have computed the tax due on the income, and defendant must have
failed to contest or must have acquiesced in that assessment." This rea-
soning was designed to reach what was considered to be a sensible result.
The court stated:

In construing the requirements of [the provision of the Code permit-
ting a cash basis taxpayer to accrue a foreign tax credit], we will not be
constrained by intricate technicalities which would create a haven for
federal tax evasion. When interpreting statutes, we are required to give a
practical interpretation which will not produce an absurd result .... If
we accept (defendant's] interpretation of [this provision], an accused tax-
payer will always avoid successful prosecution. For example, under [de-
fendant's] interpretation, a taxpayer in his position could wait and pay
no tax, either to the United States or the Dominican Republic until the
United States authorities became aware of an irregularity in his tax re-
turn. Once discovered, he could either pay or immediately admit the for-
eign tax and claim the retroactive United States tax credit under Section
6511(d)(3), as an absolute defense. Thus, he could fix the amount of the
foreign tax liability which would automatically entitle him to the foreign
tax credit. If the fraudulent omission is overlooked, both the United
States and the Dominican Republic are cheated of taxes. In short, the
taxpayer is able to gamble that neither government will become aware of
his tax liability. Additionally, if the United States waits for the ten years
allowed by statute for the taxpayer to fix the amount of the foreign tax
liability, then the six-year statute of limitations on the Section 7201

152. 698 F.2d at 1151.
153. Id.
154. Id. See United States v. Anderson, 269 U.S. 422, 441 (1926).
155. 698 F.2d at 1151. See United States v. Campbell, 351 F.2d 336, 338 (2d Cir. 1965),

cert. denied, 383 U.S. 907 (1966).
156. 698 F.2d at 1151.
157. Id. at 1150.
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prosecution lapses. Against this background, we must approach this case
from a practical viewpoint.'"

The court's practical approach meant that it appeared to bend the
rules in order to uphold the conviction of a person considered by it to be
an obvious tax evader. Because the defendant had not fixed the amount
of his foreign tax liability prior to trial, the court found it fatal to his
attempt to show that there was no deficiency.1" The court felt that this
rule meant that a tax evader could no longer play one government against
the other.'"

Judge Kravitch, in dissent, noted several problems with the majority's
analysis.' 1 First, she noted that for foreign tax credit purposes, the for-
eign tax accrues regardless of such conditions as the foreign country's
awareness and computation of the tax liability.' s3 The 'all events' test for
accrual with respect to foreign tax credits means that an accrual occurs
when the foreign tax liability becomes fixed and determinable, and is not
dependent upon a formal assessment by the foreign government, such as
a levy.'" Judge Kravitch observed that a case for income tax evasion
would not ripen until the statute of limitations for collection of the for-
eign tax had run in that country, thus making the foreign tax liability
nonexistent.1"

B. False Statement by Tax Advisor in the Course of Audit

In United States v. Fern,'" the Eleventh Circuit clarified a potential
hazard for tax advisors. In that case, the court affirmed a conviction of an
accountant who represented a taxpayer in an audit under the federal fel-
ony statute prohibiting false statements generally.," The accountant was
convicted for making a materially false statement to an IRS agent. 1 '

158. Id. at 1151-52.
159. Id. at 1152.
160. Id.
161. Id. at 1153 (Kravitch, J., dissenting).
162. Id. See Texas Co. v. Commissioner, 9 T.C. 78, 83 (1947).
163. 698 F.2d at 1153 (Kravitch, J., dissenting). As noted by Judge Kravitch, in Rev.

Rul. 61-93, 1961-1 C.B. 390, the Service stated:
[It is apparent that, for the purpose of the foreign tax credit, foreign income
taxes are considered as accrued in the taxable year in which the taxpayer's liabil-
ity for such foreign taxes becomes fixed and determinable. Generally such accrual
occurs in the United States taxable year within which the taxpayer's foreign taxa-
ble year ends.

Id. at 1153 n.3 (quoting Rev. Rul. 61-93, 1961-1 C.B. 390, 391).
164. 698 F.2d at 1154 (Kravitch, J., dissenting).
165. 696 F.2d 1269 (11th Cir. 1983).
166. Id. at 1276. The federal felony statute was 18 U.S.C. § 1001 (1982).
167. 696 F.2d at 1271. 18 U.S.C. § 1001 (1982) provides: "Whoever in any matter
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Prior to the audit, defendant had suggested that the taxpayer make a
$25,000 contribution to a church.' " Although the taxpayer originally
made the contribution, the payment was not finalized.' When, during
the course of the audit, a revenue agent indicated that she would disallow
certain deductions, the accountant stated that there was an additional
deduction to be considered that had not been present on the return, and
showed her the cancelled $25,000 check to the church.17 After full inves-
tigation, the true facts relating to this 'contribution' became known, and
it became obvious that defendant made this statement, as well as others,
to stall or sidetrack the agent.'17

The court held that these facts clearly brought defendant's case within
section 1001.1 That section was held to cover "all materially false state-
ments, including non-monetary fraud, made to any branch of the govern-
ment.' '' 7

3 The court stated that this provision prohibits false statements
that are capable of affecting or influencing the exercise of governmental
functions.'

7 4

Defendant argued that this felony provision should not be used to pros-
ecute false statements made to IRS agents.' 78 He alleged-that a specific
statute, section 7207,111 provided for a misdemeanor with lesser punish-
ment and was applicable since the more specific statute should control
over the more general one.77 The court rejected defendant's argument
and noted that it, as the former Fifth Circuit,17 5 had rejected previously
similar arguments relating to section 1001 and other provisions relating to
false statements to particular agencies. 17 Generally, the government has

within the jurisdiction of any department or agency of the United States knowingly and
willfully ... makes any false, fictitious or fraudulent statements or representations...
shall be fined not more than $10,000 or imprisoned not more than five years, or both." See
696 F.2d at 1271 n.1.

168. 696 F.2d at 1271-72.
169. Id. at 1272.
170. Id.
171. Id. at 1274.
172. Id. at 1273.
173. Id.
174. Id. at 1272-73.
175. Id. at 1273.
176. I.R.C. § 7207 (1982).
177. 696 F.2d at 1273 n.4. See I.R.C. § 7207 (1982). This provision, which has since been

amended slightly, stated: "Any person who willfully delivers or discloses to the Secretary
any list, return, account, statement, or other document, known by him to be fraudulent or to
be false as to any material matter, shall be fined not more than $1,000 or imprisoned not
more than 1 year, or both."

178. United States v. Beer, 518 F.2d 168 (5th Cir. 1975).
179. 696 F.2d at 1273-74. See United States v. Carter, 526 F.2d 1276, 1278 (5th Cir.

1976). The court in Carter ruled on false statements in applications to the Small Business
Administration (S.B.A.). The Carter decision was based on 15 U.S.C. § 645(a) (1982).
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the option to decide which course to pursue. Moreover, the court noted
that the Ninth Circuit had clearly held against defendant's position in
United States v. Schmoker.180

C. Willfulness

One criminal tax case, United States v. Stone,' merits brief comment
because of the taxpayers method of recordkeeping for a substantial family
business as well as the unusual way in which the Service discovered the
fraud. In Stone, a husband and wife were convicted and sentenced for
income tax evasion under Code section 7201162 and filing false joint re-
turns under section 7206.158 The taxpayers conceded that they 'lost track'
of farm income of $119,100 and $89,200 in two consecutive years.'" Al-
though the husband and wife challenged the sufficiency of the evidence as
to willfulness, that element seemed amply proven by other facts, as well
as the taxpayers' understatement of their income for two consecutive
years by omitting these substantial amounts from income.' The receipts
were collected by the husband's father and deposited in the bank while
the taxpayers were on vacation.'" The deposit slips that represented
these banking transactions, along with other financial records of the tax-
payers, were afterwards kept in shopping bags that were marked by the
taxable year. Although the taxpayers claimed that the collection of de-
posit slips used to prepare their returns did not contain these deposit
slips, the wife testified that after the investigation began, these slips were
found in the shopping bags with the other records.17 Thus, the classic
method of shopping bag accounting worked against these taxpayers.
Moreover, the entire criminal investigation began when the husband de-
clined to accept the agent's offer of a refund.'" The court affirmed the
taxpayers' conviction generally.16 '

The court found some merit in the taxpayers' appeal relating to the
concurrent conviction of lesser included offenses.'" The court remanded
with instructions to the district court to vacate the conviction and sen-

180. 564 F.2d 289 (9th Cir. 1977). See also United States v. Beacon Brass Co., 344 U.S.
43 (1952); United States v. Carpenter, 611 F.2d 113 (5th Cir.), cert. denied, 447 U.S. 922
(1980).

181. 702 F.2d 1333 (11th Cir. 1983).
182. I.R.C. § 7201 (1982).
183. Id. § 7206 (1982).
184. 702 F.2d at 1335.
185. Id. at 1335-37.
186. Id. at 1336.
187. Id.
188. Id. at 1336-37.
189. Id. at 1337.
190. Id. at 1340.
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tence of either the greater offense or the lesser included offense for each
year.' 1 In this regard, the court permitted the district court to exercise
its discretion in determining which conviction and sentence to vacate.192

The court distinguished other cases that had used language that indi-
cated that the lesser included offense should be the one for which the
conviction and sentence would be vacated,1'" on the basis that the govern-
ment had not sought that option in those cases.'" The court found this to
be particularly appropriate in the case at hand, because in the husband's
case the only prison term that was not suspended was imposed upon one
of the lesser included offenses."'9

191. Id. at 1341.
192. Id. at 1340.
193. Id. See United States v. Michel, 588 F.2d 986, 1001 (5th Cir.), cert. denied, 444 U.S.

825 (1979); United States v. Buckley, 586 F.2d 498, 505 (5th Cir. 1978), cert. denied, 440
U.S. 982 (1979).

194. 702 F.2d at 1341.
195. Id.

[Vol. 351250


