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Trial by jury in a criminal case is an important safeguard against the
sovereign's tyranny.' Juries have provided important protection against
the excesses of judges appointed by the executive. On the other hand,
defendants need protection from the prejudices, ignorance, and gullibility
of lay jurors.' For that reason, the law gives the trial judge the authority
and the duty to declare a defendant not guilty, regardless of what the
jury might conclude.4 Jury trial would be a wasteful exercise if judges
frequently substituted their judgment and countermanded jury decisions.
t In 1983, the Eleventh Circuit issued a number of decisions concerning evidence law as it
is more typically and widely conceived. Although these cases were undoubtedly important to
the litigants, they followed familiar paths and do not have the richness and the importance
of the specialized body of precedent surveyed in this Article. Future annual symposia will
return to a consideration of evidence law as it is more broadly conceived.
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1. See W. CoUNwH, Tim Jua 126-27 (1968).
2. Id. at 127-48.
3. Id. at 9-19.
4. Judges began to exercise this power fairly late in the history of trial by jury. See
Goldstein, The State and the Accused: Balance of Advantage in Criminal Procedure,69
YALZ

L.J. 1149, 1157 n.22 (1960). Fan. Il CraM. P. 29 codifies this power for the federal trial

court.
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Nonetheless, a requirement of proof of guilt beyond a reasonable doubt
would be meaningless if courts had no power to review the work of juries.
The formulation of an appropriate standard to resolve these competing
considerations has caused no small amount of controversy. Even when a
verbal standard is agreed upon, its application poses difficulties of a
higher order. No standard can possibly preordain results in given cases.
Any verbal standard requires discretion by individual judges sensitive to
the need to preserve both the institution of trial by jury and the requirement of proof beyond a reasonable doubt.5
The decisions of the Eleventh Circuit during the year 1983 illustrate
the complexities of policing the use of the directed verdict. Like its predecessor, the Fifth Circuit, the Eleventh Circuit has taken its task seriously.
In 1982 the court changed the formulation of the test for granting directed acquittals,6 and it frequently has given extended analysis to cases
in which the evidence is argued to be insufficient. While its new formulation appears likely to produce fewer directed acquittals, it is too early to
determine whether this prediction will come true. The Eleventh Circuit
remains exacting and scrupulous in its insistence that juries convict only
on sufficient evidence.

I. THE EvOLuTIoN OF A STANDARD FOR DIRECTING VERDICTS
Before considering the court's work in 1983, it is essential to canvass
the case law developed in the Supreme Court, in other circuits, and in the
Fifth and Eleventh Circuits before the year 1983. The Supreme Court
ruled in Jackson v. Virginia,7 a 1979 habeas case, that the due process
clause of the Constitution permits a verdict of guilty when "any rational
trier of fact could have found the essential elements of the crime beyond
a reasonable doubt." In applying this standard, the judge may not substitute his or her own personal conclusion of guilt or innocence, but must
examine all of the evidence in the light most favorable to the gov5. Goldstein, supra note 4, at 1157.
Whichever approach is adopted, it seems fairly clear that none of the tests can be
applied with precision or with confidence that any of them will materially affect
the decision in any given case. Judges are too varied in personality, in perception,
in analytical ability, and in their conception of themselves to make such abstract
tests serve reliably in the many fact situations to which they will be applied.

Id.
6. United States v. Bell, 678 F.2d 547 (5th Cir. 1982) (Unit B en banc), aff'd on other
grounds, 103 S. Ct. 2398 (1983). The en banc decision reversed the panel decision found at
649 F.2d 281 (5th Cir. Mar. 23, 1981) (Unit B).

7. 443 U.S. 307 (1979).
8. Id. at 319 (emphasis in original).
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ernment.9
The crucial element in the Jackson formulation is the existence of evidence that would lead a rational factfinder to that degree of certitude
known as "proof beyond a reasonable doubt." 10 "Some evidence" of guilt
or a mere preponderance of evidence will not sustain a jury verdict of
guilty.1 The judge must conscientiously look for proof that would induce
a finding of guilt beyond a reasonable doubt.1" In this regard, the court's
task is different from its task in a civil case.13
Curley v. United States," a 1947 decision of the District of Columbia
Circuit, contains the most frequently quoted formulation of the standard
employed by the federal courts in passing on motions for directed verdict:
The true rule, therefore, is that a trial judge, in passing upon a motion
for directed verdict of acquittal, must determine whether upon the evidence, giving full play to the right of the jury to determine credibility,
weigh the evidence, and draw justifiable inferences of fact, a reasonable
mind might fairly conclude guilt beyond a reasonable doubt. If he concludes that upon the evidence there must be such a doubt in a reasonable mind, he must grant the motion; or, to state it another way, if there is
no evidence upon which a reasonable mind might fairly conclude guilt
beyond reasonable doubt, the motion must be granted. If he concludes
that either of the two results, a reasonable doubt or no reasonable doubt,
is fairly possible, he must let the jury decide the matter. In a given case,
particularly one of circumstantial evidence, that determination may depend upon the difference between pure speculation and legitimate inference from proven facts. The task of the judge in such case is not easy, for
the rule of reason is frequently difficult to apply, but we know of no way
to avoid that difficulty."
Curley's standard appears to be an amplification, but not a variation, of
the constitutional standard laid down in Jackson."'
9. Id. The Court's earlier decision in Glasser v. United States, $15 U.S. 60, 80 (1942),
established the same framework for reviewing guilty verdicts*in federal prosecutions.
10. 443 U.S. at 323-24.
11. The Court in Jackson took special care to dispel the notion that a court might sustain a guilty verdict so long as there was some evidence of guilt in the record. Id. at 320. In
Jackson, the respondents argued that, since Thompson v. Louisville, 362 U.S. 199 (1960),
forbids a conviction based on no evidence, it must follow that a conviction based on some
evidence would be constitutionally adequate. To this, the Court replied that the requirement of proof beyond a reasonable doubt, In re Winship, 397 U.S. 358 (1970), would be an
empty promise if some evidence of guilt would suffice. 443 U.S. at 320 n.14.
12. 443 U.S. at 318.
13. See Ulster County Court v. Allen, 442 U.S. 140, 166 (1979) for a restatement of this

doctrine.
14.
15.
16.

160 F.2d 229 (D.C. Cir. 1947).
Id. at 232-33.
See 443 U.S. at 317, 318 n.ll.
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As noted in the passage quoted from Curley, the standard is more difficult to apply in assessing circumstantial evidence.17 When there is direct
evidence, the factfinder may either accept or reject the evidence, a decision based on credibility judgments."8 Courts are particularly reluctant to
substitute their judgments for jury determinations of credibility. 1' Even
the uncorroborated word of the worst rogue, if in the form of direct evidence, can lead to conviction, and the judge will not discard the jury's
findings. Circumstantial evidence, by contrast, can leave more room for
doubt. The pieces of circumstantial evidence may be taken as true, but
the question may remain whether they prove a proposition beyond a reasonable doubt.'0 Circumstantial evidence, by its nature, raises suspicion.
The court must decide whether a reasonable person would find the circumstantial evidence not merely suspicious, but convincing beyond a reasonable doubt.
A number of courts formerly took the position that, to be sufficient, the
circumstantial evidence must negate "every other hypothesis but that of
guilt." 2" Under this standard, if circumstantial evidence is equally consistent with innocence and with guilt, then a verdict must be directed for
the defendant.' This standard understandably paralleled the routine jury
instruction given in circumstantial evidence cases: if the jurors should
find the evidence consistent with a hypothesis of innocence as well as
with a competing hypothesis of guilt, they must acquit." This standard
17. Direct evidence can be defined as when a witness testifies as to the fact being
asserted on the basis of his or her personal knowledge of the fact .... Alternatively, circumstantial evidence is not testimony to the specific fact being asserted,
but testimony to other facts and circumstances from which the jury may infer that
the fact being asserted does or does not exist. The distinction between these two
types of evidence is that with direct evidence, the jury does not have to draw
inferences to decide whether the fact asserted exists; the evidence directly supports the existence or non-existence of the fact and the jury's involvement is to
decide whether they believe what the witness says. With circumstantial evidence
the jury must decide whether to draw the inference or connection between the
evidence presented and the fact asserted.
United States v. Henderson, 693 F.2d 1028, 1031 (11th Cir. 1982).
18. Id. at 1031.
19. 160 F.2d at 232-33.
20. See Nesson, Reasonable Doubt and Permissive Inferences: The Value of Complexity, 92 H~Av. L. Rnv. 1187, 1198 (1979).
21. Isbell v. United States, 227 F. 788, 792 (8th Cir. 1915), is perhaps the leading case in
federal jurisprudence in support of this proposition. The leading state cases are Commonwealth v. Merrill, 80 Mass. (14 Gray) 415, 417-18 (1860); People v. Bennett, 49 N.Y. 137
(1872). The cases are admirably collected and discussed in Goldstein, supra note 4, at 115763; Note, Sufficiency of CircumstantialEvidence in a Criminal Case, 55 CoLum. L. RIv.
549, 549-55 (1955).
22. 227 F. at 792.

23.

See United States v. Babcock, 24 F. Cas. 913, 926 (C.C.E.D. Mo. 1876) (No. 14,487).
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frequently was referred to as the two-hypotheses rule.
In Holland v. United States, 4 a 1954 case, the Supreme Court discouraged this alternate-hypothesis instruction.25 Not surprisingly, the courts
of appeals have retrenched from reasonable hypothesis of innocence as
the standard for a directed verdict." They have adopted the Curley formulation, 7 and the court in Curley, as we have seen, noted that circumstantial evidence makes different and difficult demands upon the court
applying the standard." Circumstantial evidence, by its nature, creates
inferences of innocence. These inferences may be so numerous or so
strong that an inference of guilt will not constitute proof beyond a reasonable doubt. So long as the courts recognize and apply this understanding, as the court in Curley emphasized they must, the Curley standard is
acceptable.
11. THE Vick STANDARD IN THE FirrH Cmcurr
The Fifth Circuit, like most other federal and state courts, required
that circumstantial evidence, to be sufficient, must be "inconsistent with
every reasonable hypothesis of innocence.""9 Although this requirement
had a long historical lineage," the standard frequently was referred to in
the Fifth Circuit as the Vick test, taking its name from a 1954 case.' The
standard provided as follows: "In circumstantial evidence cases, this
Court has said repeatedly that to sustain conviction the inferences reasonably to be drawn from the evidence must not only be consistent with
guilt of the accused but inconsistent with every reasonable hypothesis of
his innocence."" Curiously enough, the court in Vick then cited Curley
with apparent approval." As we have seen, the court in Curley reiterated
the need for a skeptical view of circumstantial evidence, but in fact abandoned the two-hypotheses rule." If anything, Vick should be a healthy
reminder that the verbal formulation chosen may not be nearly so impor24.

348 U.S. 121 (1954).

25. Id. at 139-40. The standard work on federal jury instructions continues to include an
instruction that contains the two-hypotheses rule. E. DEvrrr & C. BLACKMAR, FEDERAL JURY
PRACTICE AND INSTRUCTIONS § 11.14 (3d ed. 1977).
26. E.g., United States v. Moya, 721 F.2d 606, 609 (7th Cir. 1983); United States v. Elsbery, 602 F.2d 1054, 1057 (2d Cir.), cert. denied, 444 U.S. 994 (1979). The authorities are
collected in United States v. Bell, 678 F.2d at 549 n.3.

27. See supra notes 14-16 and accompanying text.
28.
29.
30.
31.
32.

160 F.2d at 234-35.
Kassin v. United States, 87 F.2d 183, 184 (5th Cir. 1937).
See De Luca v. United States, 298 F. 412, 416 (5th Cir. 1924).
Vick v. United States, 216 F.2d 228 (5th Cir. 1954).
Id. at 232.

33.

Id.

34.

160 F.2d at 232-33.
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tant as the viewpoint of the court applying the formulation."
Vick was decided a few short weeks before the Supreme Court's decision in Holland. But in the Fifth Circuit, Holland was not perceived immediately to mandate a different standard of review." The cases displayed indecisiveness only on whether the evidence must exclude every
hypothesis of innocence 7 or merely every reasonable hypothesis of innocence." As late as 1969, the Fifth Circuit declared: "The test in circumstantial evidence cases is whether or not the jury could conclude that the
inferences to be reasonably drawn from the evidence are consistent with
the guilt of the accused and inconsistent with' ..
every reasonable hypothesis of his innocence.',,
Some four years later, in 1973, the court explained in United States v.
Squella-Avendano:4 "We have since settled on a standard which requires reversal of a guilty verdict unless the trier of fact 'could reasonably
find that the evidence excludes every reasonable hypothesis, except that
of guilt.' " In that same opinion, the court stated that it saw no substantive distinction between the test quoted immediately above and the test
formulated by Judge Wisdom in United States v. Warner.4 "whether
reasonable minds could conclude that the evidence is inconsistent with
the hypothesis of the accused's innocence." 48 The court in SquellaAvendano also declared that its test for sufficiency of the evidence remained constant regardless of whether direct or circumstantial evidence
was in issue."
By 1978, the Fifth Circuit had changed its formulation once again, requiring reversal when the evidence left too many hypotheses of innocence
unnegated. In United States v. Lonsdale,4 defendant was charged with
35. See supra note 5.
36. See, e.g., United States v. Smith, 493 F.2d 24, 26 (5th Cir.), cert. denied, 419 U.S.
856 (1974); Surrett v. United States, 421 F.2d 403, 405 (5th Cir. 1970); South v. United
States, 412 F.2d 697,699 (5th Cir. 1969); O'Connell v. United States, 402 F.2d 760, 761 (5th
Cir. 1968); Battles v. United States, 388 F.2d 799, 802 (5th Cir. 1968); Duncan v. United
States, 357 F.2d 195, 196-97 (5th Cir. 1966); Cuthbert v. United States, 278 F.2d 220, 223-25

(5th Cit. 1960).
37. See Barnes v. United States, 341 F.2d 189, 192 (5th Cir. 1965).
38. Cohen v. United States, 363 F.2d 321, 327 (5th Cir.), cert. denied, 385 U.S. 957
(1966); Newsom v. United States, 311 F.2d 74, 78 (5th Cir. 1962).
39. South v. United States, 412 F.2d 697, 699 (5th Cir. 1969) (quoting Harper v. United
States, 405 F.2d 185, 186 (5th Cir. 1969)) (citations omitted).
40. 478 F.2d 433 (5th Cir. 1973).
41. Id. at 436 (citing United States v. Sidan-Azzam, 457 F.2d 1309, 1310 (5th Cir. 1972))
(citations omitted).
42. 441 F.2d 821 (5th Cir.), cert. denied, 404 U.S. 829 (1971).
43. 441 F.2d at 825.
44. 478 F.2d at 436.
45. 577 F.2d 923 (5th Cir. 1978).
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illegally cashing someone else's treasury checks. Someone had endorsed
Lonsdale's name-misspelled-and entered his Social Security number
on the back of a check payable to another. One of Lonsdale's fingerprints
was found on the check. Although the fingerprint was "truly damning evidence,' 46 the court reversed because Lonsdale might have touched the
check and yet not have written the endorsement. 47 The court stated:
[TJhe jury may have thought that Lonsdale could not have touched
the check except during the commission of the crime. The jury may have
thought that Lonsdale never would have had an opportunity to touch the
check if he had not been the one who cashed it on March 6, 1974. But
even giving appropriate weight to the other evidence discussed above,
that conclusion would have been based on speculation alone. While the
government need not negate all hypotheses explaining the fingerprint
in a manner consistent with innocence, here it negated none of them."

No one saw Lonsdale cash the check. His fingerprints could have been
placed on the check in the course of writing endorsements, but they
might have been placed there at some other time in some innocent manner. No one could say, with certainty, which inference matched reality.4
III. Bell: THz Two-HYPOTHEsEs RuLE REJECTED
The Supreme Court's decision in Holland finally made itself felt in the
Fifth Circuit. In United States v. Bell," Unit B of the Fifth Circuit, sit46. Id. at 926.
47. Id.
48. Id. at 927 (emphasis added).
49. The court in Lonsdale relied heavily on a District of Columbia case, Borum v.
United States, 380 F.2d 595 (D.C. Cir. 1967), which, of course, applied that circuit's Curley
standard. 577 F.2d at 926-27.
50. 678 F.2d 547 (5th Cir. 1982) (Unit B en banc). Bell was charged with theft from a
federally insured savings and loan. The Rogovins, payees of a check, mailed the check to
their agent for deposit in a Florida bank. The check had an endorsement limiting deposit to
a numbered account in a designated bank. Someone obtained the check, crossed out the
account number of the Rogovins' account, and substituted the number of Bell's account.
The check was deposited into Bell's account the same day he opened an account with fictitious personal data. As soon as the proceeds of the check were available for withdrawal, Bell,
it was undisputed, withdrew the full value of the check and closed the account. There could
be little doubt that Bell deposited the Rogovins' check into his account. Circumstantial evidence of that fact was strong. Id. at 548.
Instead, Bell argued that there was insufficient evidence to prove that he knew he was
taking the bank's money when he withdrew funds. Id. at 549. On this latter factual issue,
there was no evidence except the unilluminating fact of withdrawal. The case should have
been decided on the legal issue: whether it was necessary for Bell to know merely that he
was taking funds not his own or whether he should have known that the funds belonged to a
specific owner. The Fifth Circuit's affirmance is startling because it rests on a record con-
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ting en banc, rejected the requirement that the evidence negate every reasonable hypothesis of innocence. 51 Instead, a guilty verdict may stand if
"a reasonable trier of fact could find that the evidence establishes guilt
beyond a reasonable doubt."'" The plurality, six judges, viewed its new
test as substantively, not semantically, different from prior formulations.53
Two judges, however, saw Bell's plurality opinion as working no substantive change." These judges further observed that, "if a hypothesis of
innocence is sufficiently reasonable and sufficiently strong, then a reasonable trier of fact must necessarily entertain a reasonable doubt about
guilt.""' Additionally, the concurring judges observed that evidence consistent with guilt will not always support a guilty verdict."
Bell does represent a significant change if one considers a further sentence in the plurality opinion: "A jury is free to choose among reasonable constructions of the evidence."' 7 This sentence appears to sanction a
guilty verdict so long as there is some evidence of criminality or evidence
consistent with criminality." Evidence may point to criminality but leave
open many reasonable inferences of innocence. Indeed, the inferences of
innocence might be powerful; but so long as there is an inference of guilt,
this sentence from Bell would permit a guilty verdict. If this is what the
court intended, its test would run afoul of Jackson and the requirement
that there be more than "some evidence" of guilt."1
Shortly after Bell, the Eleventh Circuit ruled in Cosby v. Jones," a
habeas corpus case, that possession of recently stolen goods would not
support a burglary conviction." The possession gave equid support to the
hypothesis that the possessor actually committed the burglary and the
taining no evidence of the knowledge that Bell claimed was necessary.
51. Id.
52. Id.
53. Id. at 549 n.3.
54. Id. at 550 (Anderson, J., concurring). Judge Roney joined in the concurrence.
55. Id. (emphasis in original).
56. The dissenters argued that the bank larceny statute did not embrace situations in
which the defendant withdraws funds from his or her own account. That the initial deposit
came from ill-gotten gains does not make the withdrawal a larceny, they argued. 678 F.2d at
550-52 (Tjoflat, J., dissenting).
The dissenters asserted that they had no quarrel with the plurality's standard, but it is
far from clear whether they viewed that standard as a substantive change or, like the two
concurring judges, viewed the standard as a semantic change. Id. at 552.
57. 678 F.2d at 549.
58. The Seventh Circuit has stated this position even more forcefully in United States v.
Moya, 721 F.2d 606, 610 (7th Cir. 1983).
59. 443 U.S. at 320.
60. 682 F.2d 1373 (l1th Cir. 1982).
61. Id. at 1383.
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alternate hypothesis that the possessor was fencing goods stolen by another.e Since each hypothesis was supported equally by the evidence, the
jury was not entitled to find the defendant guilty of burglary." The court
correctly read Jackson and other Supreme Court pronouncements to require more than some evidence of guilt or a probability of guilt."
By the end of 1983, a panel denying rehearing in another case, had this
to say about Bell:
The appellants, for example, rely on United States v. Lopez-Ortiz, 492

F.2d 109 (5th Cir. 1974). Lopez-Ortiz, however, was decided prior to Bell
and concluded that the evidence to be sufficient to convict had to "exclude every reasonable hypothesis save that of guilt, at least where, as
here, there are explanations of presence and motives for flight that are
consistent with innocence." 492 F.2d at 115. Thus the holding of LopezOrtiz, that mere presence and flight is insufficient evidence to convict,
still is valid, but a post-Bell court need not exclude "every reasonable
w
"
hypothesis save that of guilt" to uphold a conviction.

Pre-Bell cases granting directed verdicts have not necessarily been jettisoned. Some of these cases remain good law even after Bell. The most
tantalizing remark is that presence and flight are not enough to convict."
Since these two acts, especially when taken in combination, are suspicious, and yet are not sufficient to convict, it appears that the jury does
not have full discretion to accept the inference of guilt.
62. Id.
63. Id.
64. Id. at 1383 & n.21.
The [Supreme] Court of course does not mean that whenever the record supports
conflicting inferences, no matter how weak, the prosecution wins, for not only
would this be no more stringent than the standard of review in a civil case but
also the prosecution would only fail in its proof where there was a total absence of
probative evidence, which is the "no evidence" standard rejected in Jackson. If
Jackson's beyond a reasonable doubt standard is to have any meaning, we must
assume that when the choice between guilt and innocence from "historical" or
undisputed facts reaches a certain degree of conjecture and speculation, then the
defendant must be acquitted. Ulster clarifies that this degree of inferential attenuation is reached at the least when the undisputed facts give equal support to
inconsistent inferences.
In short, we read the quoted passage from Jackson to mean that the simple fact
that the evidence gives some support to the defendant does not demand acquittal.
However, if the evidence fails to give support to the prosecution sufficient to allow
a reasonable juror to find guilt beyond a reasonable doubt, a verdict must be directed despite the existence of conflicting inferences.

Id.
65. United States v. Lopez-Llerena, 721 F.2d 311, 313 n.2 (11th Cir. 1983) (denial of
petitiot for rehearing).
66. Id. at 313 n.2.
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IV. THE PosT-Bell Decisions
Post-Bell decisions indicate some uncertainty about the application of
the new test. Even before Bell one could find opinions in which there
appear to be reasonable hypotheses of innocence and yet the court affirmed convictions."" Nonetheless, the notion that the jury has unfettered
freedom to choose among 'reasonable' hypotheses of innocence and guilt
should diminish the incidence of directed verdicts. The work of the Eleventh Circuit for 1983 illustrates a greater reluctance to grant directed verdicts, but the Eleventh Circuit, continuing the tradition of the predecessor Fifth Circuit, is not yet ready to 'rubber stamp' guilty verdicts.
In United States v. Chancey," the Eleventh Circuit illustrated its willingness to scrutinize the evidence and reverse if it believes the jury has
gone astray. Chancey was charged with the interstate transportation of a
kidnap victim. The victim testified that Chancey broke into her house,
removed her from the house with threats of violence, and took her against
her will on an automobile trip from her home in Florida to California."
Chancey testified that the victim knew him before the night of the alleged
kidnapping and that she voluntarily accompanied him on the trip to California.70 The court found the circumstantial evidence of her consent so
compelling that a reasonable jury should have rejected her direct testimony and should have harbored a reasonable doubt. 71 The evidence
showed that the two were together in many public places with others present and that on some occasions the victim went into public places by
herself.7 ' The court did not believe that the circumstantial evidence could
be squared with the direct testimony.78 The court's language is
noteworthy:
[Tihe problem.., arises when the testimony credited by the jury is so
inherently incredible, so contrary to the teachings of basic human experi-

ence, so completely at odds with ordinary common sense, that no reasonable person would believe it beyond a reasonable doubt. The mere fact
that the testimony is in the record is not enough. If a witness were to
testify that he ran a mile in a minute, that could not be accepted, even if
undisputed. If one testified, without dispute, that he walked for an hour
through heavy rain but none of it fell on him, there would be no
67. E.g., United States v. Alvarez, 610 F.2d 1250 (5th Cir.), rev'd, 625 F.2d 1196 (5th Cir.
1980) (en banc), cert. denied, 451 U.S. 938 (1981); United States v. Slone, 601 F.2d 800, 804
(5th Cir. 1979).
68. 715 F.2d 543 (11th Cir. 1983).

69. Id. at 544-45.
70. Id. at 546.
71. Id.at 548.
72.
73.

Id. at 547.
Id. at 548.
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believers. 7'

Far more numerous are drug conspiracy cases in which the Eleventh
Circuit is called upon to find insufficient circumstantial evidence to sustain a conviction.'s Drug conspiracy cases present a compelling need for
the dispassionate judgment of law-trained decisionmakers. Conspiracy is
such a shadowy offense that a defendant will often find it difficult to extricate himself. It is not unheard of for a defendant'to be acquitted of
substantive offenses and yet to be convicted of a conspiracy that forms an
umbrella over the unproved substantive offenses. The spectre of narcotics
is an added prod for lay jurors to allow their imaginations to run rampant
and to convict on mere speculation.
One factual situation seems to reappear with regularity. Law enforcement agents seize a boatload of marijuana and charge the entire crew
with membership in a conspiracy to import and distribute the controlled

substance. Although the most lowly members of the crew continue to attack their convictions, the court remains firm in its judgment, born in the
pre-Bell era, that the status of a crew member on a vessel overburdened
with drugs is generally sufficient circumstantial evidence that the crew
member knew of the drugs' existence and joined a conspiracy to import
and distribute the drugs." Conceivably, if the quantity of drugs was very
small, the court would direct a verdict in favor of the crew member

against whom no additional evidence was produced." Nonetheless, when
the quantity of drugs is great-usually there is testimony that the entire
vessel reeked of marijuana-the court regularly affirms the convictions of
all crew members.7 0
These cases carry a potential for unfairness. It is a truism that neither
74. Id. at 546-47.
75. "Fortunately, or unfortunately as the case may be, this circuit has had the opportunity to develop a substantial body of case law with respect to the requirements necessary to
sustain a conviction for drug conspiracy." United States v. Badolato, 701 F.2d 915, 919 (11th
Cir. 1983).
76. "It is relatively easy for the government to establish possession of marijuana or participation in a conspiracy by any crew member of a ship heavily laden with marijuana over a
period of several days." United States v. Bent, 702 F.2d 210, 214 (11th Cir. 1983).
77. See United States v. Ceballos, 706 F.2d 1198, 1202-03 (11th Cir. 1983); United States
v. Montgomery, 554 F.2d 754, 756 (5th Cir.), cert. denied, 434 U.S. 927 (1977). But see
United States v. Rollins, 699 F.2d 530 (11th Cir.), cert. denied, 104 S. Ct. 335 (1983) (defendant's fingerprints on package of cocaine).
78. E.g., United States v. Michelena-Orovio, 719 F.2d 738, 755-56 (5th Cir. 1983) (Former 5th); United States v. Ceballos, 706 F.2d 1198 (11th Cir. 1983); United States v. CurraVarona, 706 F.2d 1089 (11th Cir. 1983); United States v. Knight, 705 F.2d 432 (11th Cir.
1983); United States v. Bent, 702 F.2d 210 (11th Cir. 1983); United States v. Martinez, 700
F.2d 1358 (11th Cir. 1983). This case law had its genesis in a pre-Bell decision, United
States v. DeWeese, 632 F.2d 1267, 1272 (5th Cir. 1980), cert. denied, 102 S.Ct. 358 (1981).
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presence at the scene nor association with wrongdoers makes one a member of a conspiracy. 7' Instead, one must knowingly and intentionally promote the conspiracy." A sailor might sign on board a vessel only to discover the true nature of its cargo when the vessel was at sea and when he
had no practical means to disavow his alleged entry into the conspiracy.
One cannot assume that a pervasive marijuana odor noticeable at the
time of boarding by a Coast Guard party was equally noticeable at the
beginning of the journey some days earlier. Perhaps at the beginning of
the journey the sailor noticed the smell but could not identify it. These
are reasonable hypotheses of innocence and cannot be dismissed as fanciful. Nonetheless, the court is content to allow these cases to go to the jury
from whom the crew members, usually aliens, can expect very little willingness to indulge the presumption of innocence.
The case law in the Eleventh Circuit is now moving dangerously close
to the proposition that anyone on board the overburdened vessel can be
found guilty of conspiracy. In United States v. Villegas-Rojas,81 the court
affirmed a conviction of a person on board the vessel even though the
individual was not shown to be a member of the crew.' 2 In the court's
view, the jury was free to consider it "improbab[le] that drug smugglers
would allow an outsider on their small boat carrying over three million
dollars worth of contraband.""3 The obvious moral of this story is that a
shipwrecked sailor should hesitate before accepting rescue from a previously unknown vessel."
Judgments of acquittal, as noted by others, do represent decisions of
"policy and expediency."" If a hypothesis of innocence could lead to a
directed verdict in these vessel cases, it would be exceedingly difficult to
79. See, e.g., United States v. Russo, 717 F.2d 545, 549 (11th Cir. 1983); United States v.
Vera, 701 F.2d 1349, 1357 (11th Cir. 1983).
80. Compare United States v. Falcone, 311 U.S. 205 (1940) (one who furnishes supplies
to illicit distiller is not guilty of conspiracy even though act of supplying furthers the conspiracy unless he also has knowledge of the existence of the conspiracy and not merely of
the illegal use of the supply) with Direct Sales Co. v. United States, 319 U.S. 703 (1943) (the
supply of drugs with knowledge of illegal sale by buyer, coupled with an informed and interested cooperation, stimulation, and instigation can establish knowledge of the conspiracy
and the intent to promote the conspiracy).
81. 715 F.2d 564 (11th Cir. 1983)
82. Id. at 566.
83. Id.; accord United States v. Rogers, 701 F.2d 871, 874 (11th Cir. 1983) (unlikely
other defendants would entrust an innocent with $60,000 and a truck loaded with

marijuana).
84. "Now, despite our prior assertions to the contrary, mere presence on a seventy-foot
ship for four days is deemed adequate evidence of guilt." 715 F.2d at 568 (Clark, J.,
dissenting).
85. Goldstein, supra note 4, at 1157 (quoting James, Accident Liability: Some Wartime Developments, 55 Ymx L.J. 365, 388 (1946)).
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convict anyone except the captain. By submitting to these considerations
of policy and expediency, however, the court runs the risk of doing a serious injustice to an innocent person.
In a nonmaritime setting, presence at the scene of a drug transaction or
at the location of drugs should be more likely to result in acquittal. Given
the 'mere presence' doctrine of conspiracy law, one would rightfully expect acquittal if defendant's presence and nothing more were shown.
Prior Fifth Circuit law had shown special care for those unfortunate
enough to be in the neighborhood of a drug transaction." But if, as Bell
suggests, all inferences are created equal and the jury may freely choose
innocence or guilt,17 the dragnet of conspiracy may ensnare increasingly
larger catches.
In United States v. Pintado," customs authorities observed persons
carrying marijuana from a small boat to an automobile parked inside a
garage. The officers arrested people who were outside an adjoining house
and those inside the house. Pintado was arrested inside the house, where
he was found hiding in a closet.8 The court held that there was insufficient evidence to show Pintado's participation in the narcotics conspiracy." His presence on the scene did not prove his participation, nor were
his efforts to hide, even coupled with his presence on the scene, sufficient
to show his guilt.9 ' The court regarded its pre-Bell decision in United
States v. DeSimone" as directly on point and still controlling. "8
Pintado is an unexceptionable decision, but difficult to reconcile with
the court's earlier decision in United States v. Blasco," in which the
court affirmed convictions of persons found on the grounds of a large estate where marijuana was being unloaded." In Blasco, there was no testimony that these defendants were doing anything in relation to the marijuana, but there was testimony about the pervasive odor of marijuana on
the grounds and about loud thudding noises that, inferentially, were the
86. E.g., United States v. DeSimone, 660 F.2d 532, 536-38 (5th Cir. Nov. 2, 1981) (Unit
B), cert. denied sub nom. Butler v. United States, 455 U.S. 1027 (1982); United States v.
Soto, 591 F.2d 1091, 1104 (5th Cir. 1979); United States v. Maspero, 496 F.2d 1354, 1359
(5th Cir. 1974).
87. See Bell, 678 F.2d at 549.
88. 715 F.2d 1501 (l1th Cir. 1983).
89. Id. at 1502-03.
90. Id. at 1505.
91. Id. at 1504.
92. 660 F.2d 532 (5th Cir. Nov. 2, 1981) (Unit B), cert. denied sub nom. Butler v. United
States, 455 U.S. 1027 (1982).
93. 715 F.2d at 1504.
94. 702 F.2d 1315 (l1th Cir.), cert. denied sub nom. Galvan v. United States, 104 S. Ct.
275 (1983). Judge Hill, concurring in Pintado,noted the tension with Blasco but considered
himself bound by DeSimone. 715 F.2d at 1505.
95. 702 F.2d at 1332.
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sounds of marijuana bales being offloaded." Since the premises were in a
secluded area, the court ruled that there was sufficient evidence to place
anyone found on the grounds within the conspiracy.9 Perhaps the court
believed, as it did in Villegas-Rojas, that dope smugglers would not allow
innocent strangers so close to their expensive contraband.
Blasco represents a dangerous course in the law and is contrary to earlier Fifth Circuit decisions. Defendants' probable knowledge of the presence of marijuana was allowed to provide an inference that they were furthering a conspiracy in relation to the marijuana." The case law is clear
that knowledge of illegality, standing alone, will not place one in a conspiracy with those performing the illegal acts." The court in Blasco has
ruled, however, that knowledge gives rise to an inference of participation
and that the inference of participation may be chosen in preference to the
contrary inference of nonparticipation. 1"
The later decision in Pintado may represent a retrenchment from
Blasco. At least when the premises are not secluded, the court requires
some showing beyond presence and attempted flight.10 1 Pintadois a welcome relief from Blasco as long as the jury is not given full discretion
regarding what constitutes a 'secluded area.'""
Moreover, when the drugs are fairly well hidden, a stranger to the
premises will not be convicted on the basis of his or her presence. In
United States v. Figueroa,'"defendant was present as a visitor at a
warehouse shortly before it was raided. 10" Drugs were found in the back
room. There was no evidence that Figueroa had ever visited the warehouse before.1 '" Luckily for Figueroa, there was no telltale smell of drugs
in the warehouse. Although Figueroa gave inconsistent explanations to
the police for his presence on the premises, the court reversed Figueroa's
conviction.'" Neither mere presence nor suspicious explanations of his
presence, alone or in combination, was sufficient to sustain the
conviction.107
96. Id. at 1320-21.
97. Id. at 1332.
98. Id. at 1331.
99. E.g., United States v. Maspero, 496 F.2d 1354, 1359 (5th Cir. 1974).
100. 702 F.2d at 1330.
101. 715 F.2d at 1504.
102. See, e.g., United States v. Lopez-Llerena, 721 F.2d 311, 314 (11th Cir. 1983). This
case, decided September 16, 1983, has stressed that more than presence and flight are required to support a conviction.
103. 720 F.2d 1239 (11th Cir. 1983).
104. Id. at 1242.
105. Id. at 1245.
106. Id. at 1247.
107. Id. at 1246.

1984]

EVIDENCE

1223

When a defendant moves beyond presence coupled with flight or suspicious explanations for presence, the inference of guilt may grow stronger,
and yet an inference of innocence may easily coexist. It is basic law that a
single act in furtherance of a conspiracy, when the act is knowingly performed, will make a person a member of the conspiracy.'" Under traditional principles, the act in furtherance does not necessarily establish the
defendant's knowledge that his or her act furthers the conspiracy. For
example, loaning someone a gun, without more, does not make the lender
a member of the conspiracy in which the gun is used.' " Loaning a gun to
someone is always risky business; the borrower may be incompetent to
handle it properly, may use it for criminal purposes, or may fail to return
the weapon as promised. But the law requires that there be evidence of
the lender's knowledge before it can be said that the lender has entered
the conspiracy. 10
Bell's suggestion that the jury may pick a guilty hypothesis and reject
innocent hypotheses carries the real danger that the act in furtherance,
since it definitionally is in furtherance, will also suffice to show guilty
knowledge. The court arguably engaged in just this sort of suspect analysis in United States v. Yonn."' Defendant Sanes was convicted of an unconsummated conspiracy to import marijuana. Sanes helped the other defendants inspect a plane as well as possible landing sites in the United
States."' When arrested as the plane was about to take off for Colombia,
Sanes also made false statements about the plane's destination.' " Although his luggage revealed toys and household goods for his family in
Colombia, the court ruled that the jury was free to reject Sanes' story
that he was an innocent passenger on his way to visit his family, not part
of a conspiracy that would later smuggle marijuana from Colombia."'
The only bit of evidence that may have shown guilty knowledge was a
conspirator's statement that Sanes "would serve as their guide."'" If the
statement was that Sanes would guide the others to marijuana, and if the
statement was admissible, guilty knowledge would be shown. But if the
evidence left unclear the type of guidance Sanes was providing, no guilty
108. E.g., United States v. Hawkins, 661 F.2d 436, 454 (5th Cir. Nov. 16, 1981) (Unit B),
cert. denied sub nom. 456 U.S. 991, cert. denied sub nom. 457 U.S. 1137 (1982).
109. See United States v. Gallishaw, 428 F.2d 760, 763 (2d Cir. 1970).
110. See United States v. Franklin, 586 F.2d 560, 572 (5th Cir. 1978), cert. denied sub
nom. Bonamo v. United States, 440 U.S. 972 (1979) (The only knowledge required of the
defendants is that the goods were actually stolen. There is no requirement that the defendant intend the stolen goods to be transported in interstate commerce.).
111. 702 F.2d 1341 (11th Cir. 1983).
112. Id.at 1343-44.
113. Id. at 1349.
114. Id.
115. Id.
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knowledge would be shown and guilty knowledge would then improperly
rest on the actions in furtherance performed by Sanes." s

V.

RETROACTIVTY OF Bell

The court has not yet addressed two significant questions: (1) will it
apply the Bell standard to cases tried before the date of decision in Bell?
and (2) will it apply the Bell standard to conduct that occurred before the
date of decision in Bell? 1 7 These two questions can be consolidated into
the more general question of whether Bell will be given retroactive application."" This question presupposes that Bell, as claimed by the plurality, works a substantive, not a semantic, change from the Vick
standard.11 9
In general, a court applies the law existent at the time that it makes its
decision; that is, new law is retroactively applied to prior events. One limitation on this practice is the ex post facto clause of the Constitution,
which prohibits the retroactive application of penal statutes.11 0 The due
process clause of the Constitution provides a parallel protection against
retroactive application of judge-made doctrine that expands criminal responsibility." 1 A passage from Calder v. Bull,1 2' the Supreme Court's
most famous decision on the ex post facto clause, sets out four types of
laws that run afoul of the ex post facto clause:
1st. Every law that makes an action done before the passing of the law,
and which was innocent when done, criminal; and punishes such action.
2d. Every law that aggravates a crime, or makes it greater than it was,
when committed. 3d. Every law that changes the punishment, and inflicts a greater punishment, than the law annexed to the crime, when
committed. 4th. Every law that alters the legal rules of evidence, and
receives less, or different testimony, than the law required at the time of
the commission of the offense, in order to convict the offender.1 '
116.

Even more ambiguous facts were found sufficient in United States v. Correa-Ar-

royave, 721 F.2d 792 (11th Cir. 1983), which should be compared for its contrasting style
with United States v. Littrell, 574 F.2d 828 (5th Cir. 1978).
117. Bradley v. School Board of Richmond, 416 U.S. 696, 711 (1970); United States v.

The Schooner Peggy, 5 U.S. (1 Cranch) 103 (1801). The general issue is ably discussed in
Haddad, "RetroactivityShould be Rethought". A Call for the End of the Linkletter Doctrine, 60 J. CraM. L., CRIMINOLOGY & POLiCE SCL. 417 (1969).
118. U.S. CoNST. art. I, § 9, cl. 3.
119. Bouie v. City of Columbia, 378 U.S. 347, 353-54 (1964); see also Chevron Oil Co. v.
Huson, 404 U.S. 97 (1971).

120. U.S. CONST. art. I, § 9, cl. 3.
121.
122.

U.S. CoNsr. art. IV, § 1.
3 U.S. (3 Dall.) 386 (1798).

123.

Id. at 390 (emphasis added).
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In more recent times, the Supreme Court has explicitly stated that the
contours of the due process clause are congruent with those of the ex post
facto clause.1 2' The courts have recognized, however, that the passage of a
new statute or the amendment of an old one is a more readily identifiable
event than a pronouncement of judicial doctrine. The pronouncement of
judicial doctrine may radically change a prior rule in the case law, may
refine a prior rule in a nonessential way, or may 'discover' a rule that was
always there, but was perhaps not discernible to even the most astute
scholars.1 2 '
All agree that a radical change in judicial doctrine brings the due process clause into play.12 Retroactivity is sometimes permitted in the last
two instances.12 7 Some cases suggest that in these two instances due process gives protection only when the change is not foreseeable.12 In principle, this proviso is illogical. New penal statutes are not given retroactive
application even when their passage should have been foreseen. There is
no reason to give retroactive application to new, but foreseeable, judicial
doctrines expanding culpability.
The Eleventh Circuit has not decided or discussed the retroactive application of Bell, although the court probably should have done so on at
least one occasion. 2 The court has ruled that Jackson will be applied
retroactively to void convictions that rest on some evidence, but not on
proof beyond a reasonable doubt. ' " This holding springs from the court's
assessment that Jackson worked no change, at least if prior decisions are
astutely considered.3 1 In any event, applying Jackson retroactively to
void a conviction does not raise the same constitutional issues as employment of Bell to sustain a conviction.
If Bell's rule had been enacted by statute, it would clearly be denied
124. "If a state legislature is barred by the Ex Post Facto clause from passing such a
law, it must follow that a State Supreme Court is barred by the Due Process Clause from
achieving precisely the same result by judicial construction." 378 U.S. at 353-54.
125. See J. HALL, GENzRAL PzNcWnas or CRMImAL LAW, 58-64 (2d ed. 1960).
126. See United States v. Goodheim, 651 F.2d 1294 (9th Cir. 1981); State v. Koonce, 89
N.J. Super. 169, 214 A.2d 428 (1965).
127. See United States v. Rundle, 255 F. Supp. 936 (E.D. Pa. 1966), aff'd, 383 F.2d 421
(3d Cir. 1967), cert. denied, 393 U.S. 863 (1968).
128. In Bouie, the Court gave somewhat conflicting signals. At one point, it suggested
that the limitations of ex post facto and due process were identical. 378 U.S. at 353-54. Yet,
immediately before that passage, the Court also stated, "An unforeseeable judicial enlargement of a criminal statute, applied retroactively, operates precisely like an ex post facto law
....
" Id. at 353 (emphasis added).
129. United States v. Brooks, 703 F.2d 1273 (1lth'Cir. 1983). The authors wish to thank
Mr. Joseph Beeler, Esq., of the Miami, Florida Bar for graciously supplying them copies of
his briefs and his petition for rehearing en banc in Brooks.
130. Holloway v. McElroy, 632 F.2d 605 (5th Cir. 1980).
131. Id. at 637-39.
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retroactive application. The Bell standard fits within Calder's fourth category.183 Bell requires less testimony or evidence to establish guilt than
was previously required. Since the plurality in Bell characterized its standard as a substantive change, the new doctrine should be denied retroactive application under the due process clause.'" Even if one were to insist
upon nonforeseeability of the change as a condition, retroactivity would
be denied. The Fifth Circuit's long tradition under the two-hypotheses
rule gave no indication that it would take such a radical shift in course as
it did in Bell.
CONCLUSION

Regardless of the intent of its authors, the Bell opinion has given federal prosecutors a formidable weapon. There is no cause for concern as
long as courts in the Fifth and Eleventh Circuits continue to apply the
spirit of Bell and not its literal language. The danger will arise if courts
ignore the history of Bell, misunderstand its imperative, and gradually
permit convictions to rest upon only 'some evidence' of guilt:
Experience should teach us to be most on our guard to protect liberty
when the Government's purposes are beneficent. Men born to freedom
are naturally alert to repel invasion of their liberty by evil-minded rulers.
The greatest dangers to liberty lurk in insidious encroachment by men of
zeal, well-meaning, but without understanding.1 "

132.
255 (3d
133.
(1973).
134.

See Isaac v. Engle, 646 F.2d 1129 (6th Cir. 1980); Virgin Islands v. Civil, 591 F.2d
Cir. 1979); United States v. Williams, 475 F.2d 355 (D.C. Cir. 1973).
See Marks v. United States, 430 U.S. 188 (1977); Douglas v. Buder, 412 U.S. 430
Ohnstead v. United States, 277 U.S. 438, 479 (1928).

