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by William A. Clineburg, Jr.*
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Richard A. Schneider**

This Article surveys significant employment discrimination decisions'
handed down by the United States Court of Appeals for the Eleventh
Circuits during 1983. The first part of this Article discusses the court's
rulings on a diverse array of issues related to liability. The remainder of
the Article addresses the court's decisions on issues related to remedies,
including attorneys' fees.

I. LiABiLrrv

A. Race and Sex Discrimination

1. TYPES AND BURDENS OF PRooF

The identification of what must be proved and who must prove it in
order to advance or avoid a claim of employment discrimination is obvi-
ously a subject of critical importance in the discrimination arena. Over
time, the Supreme Court and the circuit courts have fashioned proof
structures for the various, commonly occurring discrimination cases-for
example, individual disparate treatment cases, classwide disparate treat-
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1. In principal part, this Article focusses on discrimination cases arising under either the
Civil Rights Act of 1964, 42 U.S.C. §§ 2000e-1 to -17 (1976 & Supp. V 1981) (as amended)
[hereinafter referred to as Title VII], the Civil Rights Act of 1866, 42 U.S.C. § 1981 (1976),
or the Age Discrimination in Employment Act of 1967, 29 U.S.C. §§ 621-634 (1982) (as
amended) [hereinafter referred to as the ADEA].

2. The United States Court of Appeals for the Eleventh Circuit shall be referred to in
this Article as the court.
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ment cases, and classwide disparate impact cases.3 Yet, the identification
of the types and burdens of proof in various settings is apparently not so
settled that courts feel restrained from making new pronouncements in
this area. During the survey period, the court made two major pronounce-
ments affecting the subject of what must be proved and who must prove
it in discrimination cases.4

The first major pronouncement concerned the types and burdens of
proof in individual disparate treatment cases under Title VII. As recently
as 1981, in Texas Department of Community Affairs v. Burdine,' the Su-
preme Court restated the basic structure for proving and defending these
cases.' In Burdine, after reminding the Fifth Circuit that plaintiff bore
and always retained the burden of persuading the trier of fact that he was
the victim of intentional discrimination 7 the Supreme Court reviewed the
tripartite structure applied in McDonnell Douglas Corp. v. Green' for in-
dividual disparate treatment cases.' First, plaintiff must prove that an
employment decision that affected him was made under circumstances
that will be deemed to require, in the absence of explanation, the infer-
ence of unlawful discrimination.10 Second, if plaintiff succeeds in the for-
mer showing, defendant is then required to produce evidence, but not to
prove, that a legitimate, nondiscriminatory reason exists for plaintiff's
treatment.1 Finally, plaintiff then has the opportunity to prove "that the
proffered reason was not the true reason for the employment decision."' s

3. See B. ScHLm & P. GRossum, EMm'oymixrr DISCRIMINATION LAW 1286-1394 (2d ed.
1983).

4. Perryman v. Johnson Products Co., 698 F.2d 1138 (11th Cir. 1983); Bell v. Birming-
ham Linen Service, 715 F.2d 1552 (11th Cir. 1983).

5. 450 U.S. 248 (1981).
6. Id. at 252-53.
7. Id. at 253.
8. 411 U.S. 792 (1973).
9. 450 U.S. at 253.

10. Id. at 254 n.7.
11. Id. at 254.
12. Id. at 256. In Burdine, the Supreme Court held that plaintiff could prove that he was

the victim of intentional discrimination "either directly by persuading the court that a dis-
criminatory reason more likely motivated the employer or indirectly by showing that the
employer's proffered explanation was unworthy of credence." Id. at 256. The statement of
these methods of proof as alternatives indicates that plaintiff should be victorious if he
proves one or the other. A plaintiff who establishes a prima facie case that is unrebutted is
entitled to a finding of intentional discrimination. Id. at 254 n.7. Plaintiff's proof, therefore,
that defendant's proffered reason is unworthy of credence should mandate a finding that
plaintiff's prima facie case was unrebutted and thus, compel an inference of discrimination.
Under such circumstances, it could be argued that plaintiff should be victorious without any
further showing. Yet, in Clark v. Huntsville Bd. of Educ., 717 F.2d 525 (11th Cir. 1983), the
court indicated that such a showing may not be sufficient and stated that "a simple finding
that the defendant did not truly rely on its proffered reason, without a further finding that
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While Burdine might appear to be a full description of the proof struc-
ture for all forms of individual disparate treatment cases, this becomes
less clear after analyzing cases decided during the survey period.

The court's first variation on the Burdine theme came in Perryman v.
Johnson Products Co."3 In Perryman, the court held that what arises af-
ter a plaintiff successfully proceeds through the tripartite Burdine struc-
ture is not a victory for the plaintiff, but a presumption:

Once the defendant has rebutted the plaintiff's prima facie case, the
plaintiff must carry his or her ultimate burden of establishing by a pre-
ponderance of the evidence that a discriminatory intent motivated the
employer's action .... The plaintiff may accomplish this indirectly by
showing that the employer's proffered explanation is pretextual, or di-
rectly by showing that a discriminatory reason more likely motivated the
employer's actions .... If the plaintiff succeeds in this showing, a pre-
sumption is created that the adverse employment action was the product
of discriminatory intent; this presumption may only be rebutted by a
showing by the employer that the adverse action would have been taken
in the absence of discriminatory intent."'

Thus, Perryman effectively adds a fourth step to the three step Burdine
structure.

In so holding, the court in Perryman relied upon its previous decision
in Lee v. Russell County Board of Education.1 In Lee, the court held
that the McDonnell Douglas/Burdine structure of proof only applies to
individual disparate treatment cases that are proved by circumstantial
evidence of intentional discrimination, and a different structure of proof
applies to cases proved by direct evidence. s The court described this dif-
ferent structure for 'direct evidence' cases as follows:

Where the evidence for a prima facie case consists, as it does here, of
direct testimony that defendants acted with a discriminatory motivation,
if the trier of fact believes the prima facie evidence the ultimate issue of
discrimination is proved; no inference is required. Defendant cannot re-
but this type of showing of discrimination simply by articulating or pro-

defendant relied instead on race, will not suffice to establish Title VII liability." 717 F.2d at
529.

13. 698 F.2d 1138 (11th Cir. 1983). While Perryman was not simply an individual dispa-
rate treatment case and was, instead, a classwide disparate treatment case, the court's dis-
cussion of proof of individual disparate treatment is nonetheless significant, especially in
view of the court's subsequent reliance on Perryman in Bell v. Birmingham Linen Service,
715 F.2d 1552 (11th Cir. 1983), which was an individual disparate treatment case.

14. 698 F.2d at 1142 (quoting Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429
U.S. 274 (1974)).

15. Id. (citing 684 F.2d 769 (11th Cir. 1982)).
16. 684 F.2d at 774.
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ducing evidence of legitimate, nondiscriminatory reasons. Once [discrimi-
nation] is proved to have been a significant or substantial factor in an
employment decision, defendant can rebut only by proving by a prepon-
derance of the evidence that the same decision would have been reached
even absent the presence of that factor. 7

The court in Perryman went further and applied this "direct evidence"
structure of proof to cases proven by circumstantial evidence.18 As noted,
in Perryman, the court effectively held that if a plaintiff successfully
passes through the Burdine structure, a defendant would then have the
opportunity to prove that it would have made the same decision even in
the absence of discriminatory intent."'

Of course, the court's identification of this fourth-step rebuttal option
for defendants calls into question the nature of plaintiff's burden of
proof. If plaintiff has to prove as part of his case that 'but for' his race he
would have obtained the desired employment benefit, it is difficult to see
what defendant can prove in the fourth stage, as envisioned by Perryman,
to rebut this evidence. On the other hand, Perryman's creation of a
fourth stage indicates that plaintiff may not have to prove causation in a
'but for' sense.' 0
. In Bell v. Birmingham Linen Service,'1 the court had the opportunity
to apply the Lee "direct evidence" structure of proof in an individual dis-
crimination case under Title VII.22 In Bell, relying on Perryman and Lee,
the court held that if a disparate treatment plaintiff proves a case of in-
tentional discrimination by direct evidence and the court accepts that ev-
idence, then defendant's only defense is to prove by a 'preponderance' of
the evidence that defendant would have made the same decision absent
the presence of the discriminatory factor as a motivating influence."

17. Id. (footnotes omitted).
18. 698 F.2d at 1142.
19. Id.
20. The possibility that plaintiff may not have to prove 'but for' causation between the

employment decision and intentional discrimination appears to be inconsistent with the
court's decision in Lincoln v. Board of Regents of the Univ. System, 697 F.2d 928 (11th Cir.
1983), cert. denied, 104 S. Ct. 97 (1983). In Lincoln, the court held that a plaintiff must
prove that an illegitimate consideration was a significant factor in the challenged employ.
ment decision. 697 F.2d at 938. According to the court, a plaintiff "will thus prevail on a
showing that, although legitimate grounds for defendant's action existed, the action would
not have been undertaken 'but for' her race." Id. at 938. But see NLRB v. Transportation
Management Corp., 103 S. Ct. 2469 (1983), in which the Supreme Court appeared to hold
that Burdine does not apply to a 'dual motive' case and implied that Perryman's fourth-
step rebuttal option does not conflict with Burdine. Id. at 4763 n.5.

21. 715 F.2d 1552 (11th Cir. 1983).
22. Id. at 1556. Lee was a discrimination case decided under 42 U.S.C. § 1983 (1976). As

noted earlier, Perryman was not an individual disparate treatment case.
23. 715 F.2d at 1557.
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In Bell, plaintiff, a female employee, had sought a promotion." She
successfully proved at trial that one of defendant's managers said he did
not want to give her this promotion because if he did "'every woman in
the plant"' would want such a promotion." This manager, however, was
overruled and plaintiff was eventually awarded the promotion, but the
manager then imposed additional duties upon her." The question before
the court was whether the imposition of these additional duties was the
product of sex discrimination . The court noted that the manager dis-
played a sexual bias in his initial decision not to promote plaintiff and
that the trial court did not find that he had abandoned this bias in im-
posing additional duties upon her. The court held that unless the trial
court could find that the manager had abandoned his sexual bias in im-
posing additional duties, then the trial court must find that plaintiff had
directly proved that defendant's manager imposed additional duties upon
her because of her sex.u According to the court, if the latter finding is
made, the trial court must award relief to plaintiff unless defendant can
prove by a preponderance of the evidence that it would have imposed the
additional duties upon any other promotee.2"

Perryman and Bell create certain practical problems for discrimination
defendants. Under Burdine, defendants only had to worry about articu-
lating a legitimate, nondiscriminatory reason for a challenged employ-
ment decision." Now,. under Perryman and Bell, if plaintiff puts on di-
rect evidence of discrimination during his case in chief, defendant must
be concerned not only with articulating a legitimate, nondiscriminatory
reason, but also with proving by a preponderance of the evidence that it
would have made the same decision in any other case."

The second major pronouncement concerned the structure of proof in
'classwide' disparate treatment or 'pattern or practice' cases in which
plaintiff attempts to prove classwide disparate treatment by trotting out
a series of individual disparate treatment claims. Typically, classwide dis-
parate treatment claims are made out by statistical evidence showing
gross disparities between the favorable treatment of a given minority,
blacks, for example, in a given employment context, and the favorable
treatment of a given majority, whites, for example, in that same context.
These statistics are often buttressed by anecdotal testimony recounting

24. Id. at 1553.
25. Id.
26. Id. at 1555.
27. Id. at 1557.
28. Id.
29. Id. at 1558.
30. 450 U.S. at 257.
31. See supra text accompanying notes 3-20.
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individual acts of discrimination. Defendant's rebuttal usually comes in
the form of a statistical analysis or attack, and it has been held that de-
fendants cannot rebut plaintiffs' statistical showing of classwide disparate
treatment by the articulation of legitimate, nondiscriminatory reasons for
each employment decision affecting each individual plaintiff included
within the statistical sample."

In Perryman, however, the court held that when a classwide disparate
treatment case is not made out by statistics, and instead, is made out by
relying upon proof of a series of alleged individual acts of discrimination,
defendant must have the opportunity to perform a McDonnell Douglas
rebuttal with respect to each individual allegation of discrimination." In
other words, when plaintiffs attempt to prove a pattern or practice of dis-
crimination by advancing a collection of individual disparate treatment
cases, defendant must have the opportunity to pierce the pattern or prac-
tice allegation by defending such individual claims in the usual way.

The court's subsequent decision in Eastland v. TVA' seems to support
the reasoning and holding of the court in Perryman. In discussing the
proof structure in classwide discrimination cases, the court in Eastland
stated that: "Once plaintiff establishes a prima facie case of disparate
treatment, the burden [of production] shifts to defendant to rebut the
inference of discrimination by showing that plaintiff's statistics are mis-
leading or by presenting legitimate non-discriminatory reasons for the
disparity.' 5 The court cited Burdine as support for this proposition, in-
dicating that the court may read Burdine as controlling both individual
and classwide disparate treatment claims."

2. THEORIES OF LABILrrY

In Harris v. Birmingham Board of Education," the court came close to
holding that it is a per se violation of Title VII for a public employer not
to establish a formal job application procedure and objective criteria to
govern employment selection decisions. In Harris, a race discrimination
case, plaintiff, a black, was not awarded the job of head football coach at
a predominantly white high school." Plaintiff claimed that he was quali-

32. B. SCHLE & P. GRossu , EmOYMENT DtscwIMIATION LAw 1289 u.19 (2d ed.
1983).

33. 698 F.2d at 1143-44.
34. 704 F.2d 613 (11th Cir.), modified on reh'g per curiam, 714 F.2d 1066 (11th Cii.

1983), cert. denied, 104 S. Ct. 1415 (1984).
35. 704 F.2d at 618-19.
36. Id. at 619.
37. 712 F.2d 1377 (11th Cir. 1983).
38. Id. at 1379.
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fled for and interested in the coaching position." At trial, defendant
Board of Education did not attempt to attack plaintiff's qualifications or
to demonstrate that the person selected was more qualified. Rather, de-
fendant demonstrated that plaintiff was not considered for the coaching
position because the persons responsible for making the selection decision
assumed that plaintiff was not interested in the position since plaintiff
was already the head basketball coach at the same predominantly white
high school.' 0

On appeal from the granting of defendant's motion for involuntary dis-
missal, the court effectively held that it was a violation of Title VII for
defendant not -to have considered plaintiff for the coaching position."
The court reached this result in light of the statistical and other evidence
that showed that: (1) defendant's workforce reflected a pattern of as-
signing black coaches to predominantly black schools and white coaches
to predominantly white schools; (2) defendant did not post notices of va-
cancies and did not have any formal application procedures; and (3) de-
fendant did not maintain and use objective criteria for making selection
decisions.' Although focussing on statistics and the absence of proce-
dures, the court discussed plaintiff's claim as if it were a disparate treat-
ment claim' 8 and found that plaintiff had made out a prima facie case."
The court then found that defendant had not met its burden of rebutting
that prima facie case because defendant's failure to consider plaintiff for
the vacant position on the assumption that plaintiff was not interested
was not, in the circumstances of this case, a legitimate, nondiscriminatory
reason.

4

In reaching this result, the court did not openly link its conclusion to a
finding that the absence of a formal application system had an adverse

39. Id. at 1383.
40. Id.
41. Id. at 1381-83.
42. Id. at 1383.
43. Id, at 1382-83.
44. Id.
45. Id. Interestingly, the court did not simply overturn the grant of defendant's motion

for involuntary dismissal. Id. at 1383-84. While it did that, it also effectively concluded the
case against defendant. Id. at 1384. While it may seem procedurally odd for a defendant to
effectively have judgment entered against it on its own motion for involuntary dismissal, the
court apparently intended this result. At one point in the opinion, the court noted that
defendant had put on evidence during the presentation of plaintiff's case in chief, thereby
putting it and the trial court in a position to determine the factual issues at the close of
plaintiff's case and on defendant's motion for involuntary dismissal. Id. at 1382. The case
was remanded, id. at 1384, but the court's finding of discrimination makes it unclear
whether defendant will have the opportunity to put on further evidence, as is typically the
case when a rule 41 motion is denied or overruled. Id.
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impact upon an appropriate class of black workers.4 The court also did
not find that the absence of such a system was the result of an intention-
ally discriminatory decision to make it difficult for blacks to obtain con-
sideration for vacant positions.47 Rather, the court simply found that de-
fendant's representative falsely or incorrectly assumed that plaintiff was
not interested in the vacant position, and the absence of a formal applica-
tion system made it impossible for plaintiff to cure that false assump-
tion.4

0 Yet, in view of the court's addressing plaintiff's case as a disparate
treatment case, it would seem that a finding that plaintiff was denied
consideration because of intentional race discrimination was necessary
before the court could find that the denial of consideration violated Title
VII.4

Harris probably will be cited by future litigants as supporting the pro-
position that the lack of a formal application procedure and the lack of
objective criteria governing selection are virtually per se violations of Ti-
tle VII, regardless of intent, when they result in a failure to consider a
qualified applicant. Indeed, some of the court's language in Harris sup-
ports this reading:

This Court has previously stated that "[t]he failure to establish fixed or
reasonably objective standards or procedures for hiring is a discrimina-
tory practice." Watson v. National Linen Service, 686 F.2d 877, 881
(11th Cir. 1982).

Title VII, Supreme Court precedent, and our holdings would be ren-
dered a farce if a public employer, without notification of job opportu-
nity procedures, without uniform criteria for determining qualifications,
and with a totally subjective system of selection could rebut a prima fa-
cie case by a prospective employee of the protected class by showing that
the employee never had the opportunity to learn of and apply for the
job."

Opponents of such a broad reading could argue that the court's state-

46. Id. at 1383.
47. Id.
48. Id.
49. See generally Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248 (1981).
50. 712 F.2d at 1383-84. The court's statement literally is limited to public employers,

id. at 1384, but it is unclear whether that limitation is a product of the principle announced,
or merely reflects the particular facts of this case. It could be argued that the standard
announced in Harris is an extraordinary standard, applicable only to public employers. Sup-
port for this argument can be found by referring to the court's citation of the defendant
school board's past history of discrimination and its citation of Lee v. Conecuh County Bd.
of Educ., 634 F.2d 959 (5th Cir., Jan. 22, 1981), for the proposition that a history of prior
discrimination by a school board imposes an obligation on a school board to justify its em-
ployment decisions by clear and convincing evidence. 712 F.2d at 1383.
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ments were made in the context of statistical evidence that might have
motivated the court to assume correctly or incorrectly that the lack of
consideration was the product of intentional discrimination." After all, in
Harris, the court had before it statistical evidence indicating that defen-
dant Board of Education's assignment policies reflected a pattern of as-
signing black coaches to predominantly black schools and white coaches
to predominantly white schools."1 In light of such evidence, the court
might have concluded, without saying so, that the assumption that a
black employee would not be interested in a head football coaching job at
a white school was an assumption motivated by or based upon intentional
discrimination. -If Harris truly can be read to require a formal application
procedure or objective criteria without regard to the existence of discrimi-
natory intent or disparate impact," then Title VII has arguably become
the unintended guarantor of fairness, as distinguished from the guarantor
of nondiscrimination. It may be unfair not to be considered for a promo-
tion, but Title VII should be implicated only if that lack of consideration
is the demonstrated result of race or some other form of prohibited
discrimination.

The decision in Harris can be usefully compared to the court's subse-
quent decision in Clark v. Huntaville City Board of Education." In
Clark, the trial court found that defendant Board of Education had a
policy for filling vacancies"O that, if applied, would have resulted in the
promotion of the black plaintiff, rather than in the hiring of a better
qualified white outsider." The trial court found that defendant failed to
follow its own policy, and, as a result, a black employee was not pro-

51. For example, in Ezell v. Mobile Housing Bd., 709 F.2d 1376 (11th Cir. 1983), the
court implied that statistical evidence of the adverse impact of a set of tests, coupled with
an admission that the tests are not job related, could be used to prove discriminatory intent.
1d. at 1382.

52. 712 F.2d at 1383.
53. Of course, a disparate impact case cannot be made out simply by identifying a prac-

tice. There must be proof that the practice adversely impacts or disproportionately affects a
protected group. See Eastland v. TVA, 704 F.2d 613, 619-20 (11th Cir. 1983); see also note
35 supra. In Eastland, the court found that plaintiffs had not proven that defendant's selec-
tion system generated disparate impact, and thus found it unnecessary to address plaintiff's
contentions that the system was excessively subjective. Id. at 620.

54. 717 F.2d 525 (11th Cir. 1983). Harris was decided in August; Clark was decided in
October.

55. The policy favored filling vacancies by promotions from within, rather than by hiring
from without. Id. at 527.

56. Id. The trial court found that the policy required the promotion of minimally quali-
fied insiders over better qualified outsiders. Id. In Clark, defendant hired an outsider be-
cause the outsider had better qualifications than the available insider, id., n.J, but it did not
contend that plaintiff was not minimally qualified. Id. at 527.
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moted. 7 Holding that defendant was subject to liability for the natural
consequences of its own actions, the trial court concluded that defendant
had intentionally discriminated against plaintiff because of his race."

On appeal, the court reversed and remanded.5' In essence, the court
held that an employer does not commit an act of intentional discrimina-
tion simply because it fails to follow its own policy and that failure ad-
versely affects a black employee." Title VII is implicated only if the fail-
ure to follow the policy evidences or is the product of intentional race
discrimination." Intentional race discrimination is not shown by proving
that a black employee expected and deserved a promotion; it only is
shown by proving that the employee did not receive the promotion be-
cause he is black.",

In Clark, defendant stated that it failed to promote plaintiff because it
believed that there was an outsider who was better qualified.63 The court
held that.if defendant did in fact select the outsider because of his supe-
rior qualifications and not because plaintiff was black, defendant had not
violated Title VII, even if it had violated its own policy." While defen-
dant's policy favoring insiders may supply a reason to disbelieve defen-
dant's asserted reason for selecting the outsider and to consider that rea-
son pretextual, the simple fact that defendant did not follow its own
policy and that a black employee was disfavored by that failure does not
add up to intentional race discrimination.

Thus, in Clark, an employer's failure to follow its own policy, a failure
that disfavored a black, was found to be insufficient to impose liability
under Title VII absent proof that the failure to follow the policy was the
product of intentional race discrimination." In Harris, however, defen-'
dant's erroneous assumption that plaintiff was not interested in the pro-
motion, an assumption that disfavored a black, arguably was held suffi-
cient by itself to impose Title VII liability without a direct finding that
the erroneous assumption was the product of race discrimination." The
holdings in Clark and Harris are inconsistent unless Harris can be read
to attribute the erroneous assumption to race discrimination.

Beyond Clark and Harris, the court gave attention to other interesting
issues affecting theories of liability during the survey period. In Keenan

57. Id.
58. Id. at 628.
59. Id. at 529.
60. Id. at 528.
61. Id. at 528-29.
62. Id.
63. Id. at 527.
64. Id. at 528.
65. Id. at 529.
66. 712 F.2d at 1384.
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v. American Cast Iron Pipe Co.,67 a case of first impression, the court
considered a Title VII challenge to the operation of an employer's gar-
nishment policies. In Keenan, the court considered a garnishment policy
that required reprimands for the first two garnishments and discharge for
the third." In order to determine whether defendant's garnishment policy
had an adverse impact on black employees, the court held that the dis-
trict court should have considered the evidence relating to the incidents
of reprimands as well as discharges before ruling on plaintiff's prima facie
case and class action contentions.0' The district court's determinations
that the class was not sufficiently numerous and that the policy did not
adversely impact blacks were premature because the district court did not
consider any data beyond data relating to the rates of discharge under the
garnishment policy. 0

The court held that a reprimand rate that disfavors blacks under the
garnishment policy could itself, apart from discharges, be violative of Ti-
tle VII for two reasons.71 First, consistent with Henson v. City of Dun-
dee,7" the court reasoned that it was not necessary for an employee to
demonstrate a 'tangible job detriment' in order to prove a violation of
Title VII;" Title VII protects not only an employee's economic status,
but also his psychological well-being.74 Second, there was an indication
that the reprimand could result in a denial of an employee's credit privi-
leges with the company, thus adversely affecting the employee's "terms,
conditions, or privileges of employment" within the meaning of Title
VII.7" In reaching this conclusion, the court borrowed from the EEOC's
sex discrimination regulations, which provide that an employer may not
'discriminate between men and women with regard to fringe benefits. 7" It
held, significantly, that these regulations should also be applicable to
race, religion, or national origin discrimination." The court remanded the
case so that the district court could rule on the classification issue in light
of the evidence relating to reprimands. 7

6

67. 707 F.2d 1274 (11th Cir. 1983).
68. Id. at 1275. It should be noted that federal law prohibits an employer from discharg-

ing an employee whose earnings have been garnished due to one indebtedness. 15 U.S.C. §
1674 (1982).

69. 707 F.2d at 1278.
70. Id. at 1275.
71. Id. at 1277-78.
72. 682 F.2d 897 (11th Cir. 1982).
73. 707 F.2d at 1277.
74. Id.
75. Id.
76. 29 C.F.R. § 1604.9 (1983).
77. 707 F.2d at 1278.
78. Id.
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During the survey period, the court continued to struggle with attacks
on subjective practices. In Pouncey v. Prudential Insurance Co.,7 a panel
of the Fifth Circuit Court of Appeals held that subjective practices could
not be challenged under a disparate impact theory because that theory
was limited to attacks on facially neutral, objective tests that adversely
impacted a protected class." In Eastland v. TVA, 81 the court raised the
possibility that the holding in Pouncey might be inconsistent with ante-
cedent decisions of the Fifth Circuit, and implied that if this inconsis-
tency did in fact exist, Pouncey may not be followed." The court, how-
ever, did not decide this issue in Eastland because it found that plaintiff
failed to prove disparate impact."

The issue of whether a federal employee can bring claims of retaliation
through some vehicle other than Title VII was addressed in Canino v.
EEOC." Based on the Supreme Court's holding in Brown v. General Ser-
vices Administration," that Title VII is the exclusive judicial remedy for
employment discrimination by federal employers, the court held that
plaintiff's claim that his federal employer retaliated against him for filing
a charge of discrimination falls within the scope of the exclusive remedy
under Title VII and cannot be brought under 42 U.S.C. § 1981." The
court also held that the only proper defendant in an employment discrim-
ination suit against a federal agency is the agency head."'
3. CLAss AcTONS

In the context of a challenge to a class action settlement, the court
handed down what could be considered its most significant decision dur-
ing the survey period in the class action area." Holmes v. Continental
Can Co." is significant more for the manner in which the court arrived at
its holding than for the holding itself. The specific holding in Holmes was
that the district court abused its discretion in refusing to allow dissenting

79. 668 F.2d 795 (5th Cir. 1982).
80. Id. at 800-02.
81. 704 F.2d at 613 (11th Cir.), modified on reh'g per curiam, 714 F.2d 1066 (11th Cir.

1983), cert. denied, 104 S. Ct. 1415 (1984).
82. Id. at 619-20.
83. Id. at 620.
84. 707 F.2d 468 (11th Cir. 1983). Canino was a national origin discrimination case, but

is treated here for convenience.
85. 425 U.S. 820 (1976).
86. 707 F.2d at 472. In so holding, the court relied upon the decision of the Fifth Circuit

in Porter v. Adams, 639 F.2d 273 (5th Cir. 1981), in which the Fifth Circuit Court of Ap-
peals held that Title VII is the exclusive remedy for federal employment discrimination of
any sort prohibited by any section of Title VII.

87. 707 F.2d at 472.
88. Holmes v. Continental Can Co., 706 F.2d 1144 (11th Cir. 1983).
89. Id.
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members of a rule 23(b)(2)" class to opt out of the monetary relief as-
pects of a class action settlement. 1 Arguably, the propriety of affording a
right to opt out in the context of a settlement of a rule 23(b)(2) class
action had already been signaled in Penson v. Terminal Transport Co.02
and Pettway v. American Cast Iron Pipe Co." What is remarkable about
Holmes is that in reaching its holding, the court called into question some
of the longstanding basic premises of employment discrimination class ac-
tions in the Fifth and Eleventh Circuits."

The court stated at length, although it apparently did not actually
hold, that the aspect of a Title VII class action that requires the adjudica-
tion of individually determined class member claims for monetary relief is
"functionally more similar to a (b)(3) class than to a (b)(2) class,"'95 and
therefore, the rules attendant to rule 23(b)(3) classes, the provision of no-
tice and the adoption of an opt out procedure, ought to be applied." In-
terestingly, the court advanced these propositions even though the class
in Holmes was certified under rule 23(b)(2) and even though the court
agreed that it properly was certified under that subdivision of the rule.'7

The court recognized that "absent members of (b)(2) classes have no au-
tomatic right to opt out of the lawsuit and to prosecute an entirely sepa-
rate action."" Nevertheless, the court stated:

The presence in the lawsuit of a significant number of atypical claims not

90. Fm. R. Civ. P. 23(b)(2).
91. 706 F.2d at 1160. The court attempted to limit its holding to the facts of Holmes and

held that the district court should have given the dissenting class members in this case the
opportunity both to exclude themselves from the class and to prove in the same action that
they were entitled to an individual monetary award that was larger than that accorded to
them under the settlement. Id.

92. 634 F.2d 989 (5th Cir., Jan. 23, 1981) (Unit B).
93. 576 F.2d 1157 (5th Cir. 1978), cert. denied, 439 U.S. 1115 (1979).
94. 706 F.2d at 1153-54. At least since 1974, Title VII class actions in this circuit were

and are typically certified under Fan. R. Crv. P. 23(b)(2), even when classwide claims for
back pay are included. See Pettway v. American Cast Iron Pipe Co., 494 F.2d 211, 256-57
(5th Cir. 1974), cert. denied, 439 U.S. 1115 (1979). From the time Title VII became effective
in 1965 until the decision in Pettway in 1974, there was some doubt of whether claims for
classwide back pay were cognizable in rule 23(b)(2) class actions, which literally appeared to
be limited to cases in which only injunctive or declaratory relief was sought. In Holmes, the
court stated that it did not need to re-evaluate Pettway's "characterization of back pay as
equitable relief and thus cognizable under subsection (b)(2)." 706 F.2d at 1152. As the text
below reveals, however, one might argue that the court nevertheless did in fact reevaluate
and effectively alter the Pettway characterization.

95. 706 F.2d at 1155.
96. Id.
97. Id. at 1152.
98. Id. at 1153. By contrast, PED. R. Civ. P.. 23(b)(3) class members have this automatic

right by statute. FED. R. Civ. P. 23(c)(2).
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common to the class activates a requirement that absent class members
be given an opportunity to opt out of the class at the monetary relief
stage of a Title VII lawsuit or settlement ....

Because the monetary relief stage of this particular Title VII case is
functionally more similar to a (b)(3) class than to a (b)(2) class, the opt
out protection of (b)(3) must be applied."

This language indicates that the court in Holmes attempted to limit its
holding to the particular facts before it. Cases like Holmes, however, arise
fairly regularly. In fact, class actions, in which each individual class mem-
ber's monetary award must be determined individually might even be the
norm. For this reason, and because the court's dicta did not appear to be
limited to allowing rule 23(b)(2) class members to opt out only in the
context of a settlement,1" Holmes may have far ranging effects in the
future. Indeed, Holmes ultimately may come to stand for the proposition
that an amalgamation of individually determined claims for monetary re-
lief only are grouped properly in a rule 23(b)(3) class, and that the rules
attendant to such classes, both in terms of the requisites for certification
and the procedures required after certification, must be applied to those
claims.

During the survey period, the court displayed increasing deference to
district court denials of class certification of all-inclusive, 'across-the-
board' classes in light of the Supreme Court's decision in General Tele-
phone Co. v. Falcon.0 In Falcon, the Supreme Court rejected the notion
that an individual's claim of discrimination generally is sufficient to allow
that individual to represent a factually diverse, broad class, because the
facts may be diverse, and yet, the claim of discrimination common."' The
Supreme Court held that the requisites of rule 23 of the Federal Rules of
Civil Procedure 0' apply with equal vigor in employment discrimination
cases, and that class certification can only proceed upon actual proof of a
significant link of typicality between the named plaintiff's claims and the
claims of the putative class. 1"

99. Id. at 1155.
100. Id. The court stated that opting out ought to be permitted "at the monetary relief

stage of a Title VII lawsuit or settlement." Id. (emphasis added). Plainly, this indicates that
even if settlement is not involved, opting out ought to be permitted. While Holmes was
decided in a settlement context and the court clearly allowed opting out, id. at 1160, it is
less than clear whether the court also approved opting out even in the absence of settle-
ment. The court noted that defendant might want to scuttle the settlement in light of its
holding, but the court did not explicitly say what would happen to the opt out right if that
occurred. Id. at 1160-61.

101. 457 U.S. 147 (1982).
102. Id. at 157-59.
103. Fr. . Czv. P. 23.
104. 457 U.S. at 157-58.
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Based on Falcon, the court in Freeman v. Motor Convoy, Inc.,1°5 recog-
nized that the across-the-board rule is "now defunct"'" and upheld the
district court's refusal to allow plaintiff-employees to represent rejected
applicants.'0 In Ezell v. Mobile Housing Board,'" the court rigidly ad-
hered to Falcon and upheld the decertification of a class because, at the
decertification hearing, plaintiffs introduced evidence concerning only
their individual claims of discrimination and failed to reintroduce the evi-
dence of classwide discrimination that they had initially submitted in or-
der to gain certification of the class.'"

Likewise recognizing the mandate of Falcon that aspiring class repre-
sentatives prove a linkage between their individual claims and the pur-
ported claims of the putative class, the court in Nelson v. United States
Steel Corp."0 upheld a district court's denial of class certification in a
disparate treatment case when plaintiff produced "no reliable evidence
that other class members were victims of discrimination.""' In Nelson,
the court recognized the tension between Falcon's demand for proof of
the existence of classwide discrimination and the Supreme Court's earlier
admonition in Eisen v. Carlisle & Jacquelin"' that a court should not
inquire into the merits at the class certification stage.1 "' The court appar-
ently reconciled these arguably diverging pronouncements by indicating
that a plaintiff seeking class certification must prove the existence of
classwide discrimination by something more than mere allegations, but
something less than a prima facie case."'

In Evans v. U.S. Pipe & Foundry Co.," 5 however, the court found that
the introduction of evidence concerning the subjectivity of defendant's
promotion practices,, coupled with evidence that the purported members
of plaintiffs' putative class were victims of that subjectivity, was sufficient
to certify a class of promotion claimants under Falcon.11 The court, how-
ever, did not specify how plaintiffs proved that the putative class mem-

105. 700 F.2d 1339 (11th Cir. 1983).
106. Id. at 1347.
107. Id. The court noted that plaintiffs had not proved typicality and that the district

court found the possibility of antagonism. Id.
108. 709 F.2d 1376 (11th Cir. 1983).
109. Id. at 1380. Consistent with its failure to consider the evidence plaintiffs had intro-

duced already at the certification stage, the court held that the fact that certification was
granted initially was 'irrelevant' in determining whether to decertify. Id. at 1379.

110. 709 F.2d 675 (11th Cir. 1983).
111. Id. at 679. The court acknowledged that, after Falcon, class certification in a dispa-

rate treatment case is more elusive than it is in a disparate impact case. Id. at 679 n.9.
112. 417 U.S. 156 (1974).
113. 709 F.2d at 679; see Eisen v. Carlisle & Jacquelin, 417 U.S. at 177.
114. 709 F.2d at 679-80.
115. 696 F.2d 925 (11th Cir. 1983).
116. Id. at 930.
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bers and they were the victims of subjectivity. 117

Finally, in Lawler v. Alexander,1" the court was confronted with a
challenge to a two step promotion process and the district court's limita-
tion of class membership to those persons who made it to step two.'' At
step one, all applicants for a particular promotion were considered and
four or five top candidates were pulled out.12 0 At step two, a promotee
was selected from the pool of top candidates."', The court held that the
district court had improperly limited class membership to those persons
who had made it to the ranks of top candidates."' According to the court,
plaintiffs' claims of broad based policies of discrimination could be evalu-
ated only by examining both steps of the promotion process."'3 This re-
sult seems correct if at least one of the named plaintiffs did not make it
to step two and was claiming discrimination as a result; but it is unclear
whether this was the case in Lawler.

4. EEOC CHARGES AND OTHER PROCEDURAL ISSUES

Right to Sue Letters. In cases involving questions of when the
ninety day period for filing suit after receipt of a right to-sue letter begins
to run, the court continued to rule on a case by case basis."' In Law v.
Hercules, Inc.,"'5 the court rejected, as it had in Bell v. Eagle Motor
Lines, Inc.,'2 plaintiffs request that the court adopt an 'actual receipt'
rule. 2 In Bell, the court held that the ninety day period began when
plaintiff's wife signed for the letter at his residence, despite plaintiff's
plea that he was out of town and did not learn about the letter until some
time later."2' Similarly, in Law, the court held that the period began to
run when plaintiffs son signed for the letter and brought it home, not
later when plaintiff apparently read it.2

117. The court's rulings with respect to commonality and typicality issues under rule 23
appear to be dicta because the district court denied class certification, not on commonality
or typicality grounds, but rather on numerosity grounds. Id. at 929.

118. 698 F.2d 439 (11th Cir. 1983).
119. Id. at 440-41.
120. Id. at 441.
121. Id.
122. Id. at 442.
123. Id.
124. Law v. Hercules, Inc., 713 F.2d 691 (11th Cir. 1983) (per curiam); Bell v. Eagle

Motor Lines, Inc., 693 F.2d 1086 (11th Cir. 1982) (per curiam).
125. 713 F.2d at 691.
126. 693 F.2d at 1086. This case was decided during the last survey period.
127. 713 F.2d at 692.
128. 693 F.2d at 1086-87. In Bell, plaintiff was several days late in filing his complaint

upon the receipt of a right to sue letter.
129. 713 F.2d at 692-93. In Law, plaintiff was one day late in filing his complaint upon

the receipt of a right to sue letter.
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In Fouche v. Jekyll Island-State Park Authority, s0 the court consid-
ered the plight of a Title VII sex discrimination plaintiff who could not
obtain a right to sue letter from the United States Attorney General,
which is required by statute in order to maintain a Title VII suit against
a governmental employer.181 Plaintiff attempted to obtain a right to sue
letter from the Attorney General but was turned down because EEOC
regulations,13' in direct conflict with 42 U.S.C. § 2000e-5(f)(1), provided
that the EEOC, rather than the Attorney General, issue these letters in
the case of governmental employers. 833 The court rejected the district
court's ruling that because the regulation was invalid, plaintiff's claim was
barred since the statutory requirement was jurisdictional.'" Rather, the
court held that the requirement was subject to equitable modification,
like other seemingly mandatory requirements.'" The court excused plain-
tiff from complying, in light of her efforts to comply, because she could
not acquire the requisite notice due to the erroneous regulation.'"

Timeliness and Scope of EEOC Charges. In Nelson v. United
States Steel Corp.,8 7 the court held that an EEOC charge can be timely,
even if it lacks merit.'" In Nelson, the trial court separately tried the
issue of the timeliness of plaintiff's EEOC charge and refused to allow
plaintiff to rely upon two hiring decisions of defendant that were made
within 180 days of plaintiff's EEOC charge.'8 ' According to the trial
court, plaintiff failed to prove that she was qualified for the two vacancies
filled by defendant and, therefore, her charge was untimely."0 On appeal,
the majority found this to be a non sequitur."' The question in a timeli-

130. 713 F.2d 1518 (11th Cir. 1983).
131. In Title VII cases involving governmental employers, 42 U.S.C. § 2000e-5(f)(1)

(1976) requires that the Attorney General notify the charging party that the Attorney Gen-
eral has not filed suit against the governmental employer. This notice commonly is referred
to as a right to sue letter. Under 42 U.S.C. § 2000e-5(f)(1) (1976), within ninety days after
the giving of notice, the charging party may bring a civil action. In cases that do not involve
governmental employers, the right to sue letter is issued by the EEOC. 42 U.S.C. § 2000e-
5(f)(1) (1976).

132. 29 C.F.R. § 1610.28(d) (1983).
133. 713 F.2d at 1524.
134. Id. at 1525-26.
135. Id. at 1526.
136. Id. The court did not consider possible prejudice to the governmental employer or

the possibility that the employer had a statutory right to be free from suit unless the requi-
site notice was issued. See generally Zambuto v. AT&T, 544 F.2d 1333, 1336 (5th Cir. 1977).

137. 709 F.2d 675 (11th Cir. 1983).
138. Id. at 678.
139. Id. at 676 n.1.
140. Id. at 676-77.
141. Id. at 677-78. In dissent, id. at 680 (Fay, J., concurring in part and dissenting in

part), Judge. Fay argued that, at trial, whether a separate trial on the timeliness issue or
otherwise, a Title VII plaintiff must abandon her allegations and make a prima facie show-
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ness inquiry is when an alleged event of discrimination occurred, not
whether an actual, provable event of discrimination occurred.

In Evans v. U.S. Pipe & Foundry Co.,"' the district court denied plain-
tiff's request to represent a broad class of persons affected by alleged
"widespread discrimination rooted in the subjective decisionmaking of
[defendant's] white supervisory staff"14 on the grounds that claims of
"widespread discrimination" and subjectivity were not "like or related" to
plaintiff's EEOC charge." 4' On appeal, the court affirmed.," The scope of
a Title VII lawsuit, under the "like or related rule," is limited- to: (1) the
claims that were raised in the EEOC charge; and (2) the claims that could
have reasonably been investigated by the EEOC in connection with that
charge." 6 In Evans, the court found that the EEOC had not investigated,
and plaintiff had not alleged in his charge, any claim of widespread dis-
crimination and subjectivity.14 7 The lack of an investigation precluded
plaintiff from raising those claims in his subsequent Title VII lawsuit."

In Eastland v. TVA, 14 the court followed Evans, and held that claims of
initial assignment discrimination properly could be excluded from the
scope of a Title VII lawsuit and a subsequently certified class if the
named plaintiffs failed to allege initial assignment discrimination claims
in their EEOC charges and the EEOC did not investigate such claims."k

Single Filing Rule. In Ezell v. Mobile Housing Board,151 the court
advanced a fairly conservative interpretation and application of the single
filing rule for multiple plaintiff, non-class actions.'' The court upheld the

ing under McDonnell Douglas on each alleged event of discrimination or suffer dismissal for
lack of jurisdiction. Id. at 680-81.

142. 696 F.2d 925 (11th Cir. 1983).
143. Id. at 929.
144. Id. at 928-29.
145. Id. at 929.
146. Id. at 928.
147. Id.
148. Id. at 929. Interestingly, the court's ruling on the like or related rule appears to be

tied to the Supreme Court's certification pronouncements in Falcon. 457 U.S. at 159-61.
According to the court, even if the court took a liberal view of the like or related rule,
plaintiff may nonetheless be foreclosed from representing across the board claims by the
requisites of rule 23 of the Federal Rules of Civil Procedure. 696 F.2d at 928 n.6. More
significantly, however, the court appears to recognize that its prior liberal interpretation of
the like or related rule, like its prior affinity for across the board class actions, has been
undercut substantially by Falcon's rejection of the essential premise of both of these former
lines of precedent, that is, the premise that all claims of race discrimination, regardless of
their disparate individual facts, are essentially alike. Id.

149. 714 F.2d at 613 (11th Cir.), modified on reh'g per curiam, 714 F.2d 1066 (11th Cir.
1983), cert. denied, 104 S. Ct. 1415 (1984).

150. Id. at 1067.
151. 709 F.2d at 1376 (11th Cir. 1983).
152. Id. at 1381-82. The single-filing rule refers to the holding of Allen v. United States
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trial court's holding that a rejected applicant who had not filed an EEOC
charge and who had a complaint about a hiring test could not rely upon
the EEOC charge of her co-plaintiff, an incumbent employee, even
though that charge, in addition to complaining about a promotional test,
"launched a broad-based attack... alleging... an ongoing campaign of
discrimination .... "8 The court appeared to premise its ruling on the
existence of a possibility that plaintiff's EEOC charge could be settled
without affecting the nonfiling plaintiff's claim. The possibility of settling
one claim without reaching the other rendered the claims sufficiently dis-
similar and made the single filing rule inapplicable.

Miscellaneous. In Jones v. Graham,' the court upheld the dismissal
of a putative employment discrimination class action in which plaintiffs
failed to initiate substantial discovery, failed on numerous occasions to
comply with deadlines for responsive briefs, took action only when prod-
ded by defendants' motions, and were not ready for trial four years after
filing the complaint.55 Interestingly, the court upheld dismissal as an ap-
propriate sanction for failure to prosecute in light of several periods dur-
ing the litigation when plaintiffs failed to initiate any activity, even
though plaintiffs were not idle during these periods and were responding,
albeit tardily, to motions and discovery initiated by defendants.'".

In Phillips v. Smalley Maintenance Services, Inc.,157 the court erased
any doubt that, when a Title VII claim is substantial, a federal court may
exercise pendent jurisdiction over state law claims' " derived from "a
common nucleus of operative fact[s]."716 The court affirmed an exercise of
jurisdiction over plaintiff's federal claim of sexual harassment, as well as
her state law claims of battery and tortious invasion of the right to
privacy.

16

In McGhee v. Ogburn,161 the court adhered to Mc Williams v. Escambia

Steel Corp., 665 F.2d 689, 695 (5th Cir., Jan. 11, 1982) (Unit B) in which the court held that
"in a multiple-plaintiff, non-class action suit, if one plaintiff has filed a timely EEOC com-
plaint as to that plaintiff's individual claim, then co-plaintiffs with individual claims arising
out of similar discriminatory treatment in the same time frame need not have satisfied the
filing requirement." Id.

153. 709 F.2d at 1381.
154. 709 F.2d 1457 (11th Cir. 1983) (per curiam).
155. Id. at 1459-63.
156. Id. at 1462.
157. 711 F.2d 1524 (11th Cir. 1983).
158. Id. at 1531.
159. United Mine Workers v. Gibbs, 383 U.S. 715, 725 (196).
160. 711 F.2d at 1528-29. Defendant challenged the existence of those causes of action

under Alabama law, and the court certified those questions to the Alabama Supreme Court,
which unanimously agreed that plaintiff could pursue those claims. Id. at 1532.

161. 707 F.2d 1312 (11th Cir. 1983).
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County School Board,1es and confirmed that in Florida, claims of racial
discrimination under 42 U.S.C. §§ 1981 and 1983 are governed by Flor-
ida's two year statute of limitations for actions to recover wages or
overtime.1 3

5. IMMUNITY

In Fouche v. Jekyll Island-State Park Authority, '" the court held
that the Jekyll Island Authority was an instrumentality of the State of
Georgia that enjoyed and had not waived the protection of the eleventh
amendment and, thus, could not be sued in federal court on a sex dis-
crimination claim based on 42 U.S.C. § 1983.' The authority could be
sued in federal court under Title VII for sex discrimination, however, be-
cause such suits were authorized pursuant to the enforcement provisions
of the fourteenth amendment, which can be used to override eleventh
amendment immunity.'"

Rogero v. Noone'17 provided some guidance to plaintiffs who are suing
local officials under Title VII and wish to avoid the statutory immunity
for employers who employ fifteen or fewer employees. Plaintiff sued her
former employer individually, in his capacity as the County Tax Collector
and as agent of the county, for allegedly discharging her due to her preg-
nancy in violation of Title VII.1" The court held that even though the tax
collector was an agent of the county, which had not been added as a
party, he did not employ more than fifteen employees and therefore, was
not an "employer" within the meaning of Title VII and could not be sued
thereunder.'"

6. STANDARD OF REvIEw

In United States v. Georgia Power Co., 7 0 the court determined that its
remanded, earlier decision' that declared defendant's seniority system
to be non-bona fide,1'7 did not require alteration" in light of Pullman-

162. 658 F.2d 326 (5th Cir. Oct. 5, 1981) (Unit B).
163. FLA. STAT. ANN. § 95.11(4)(c). The court also ruled that all claims for deprivation of

due process in employment are governed by the same statute. 707 F.2d at 1314. According
to the court, the "spirit of the Florida law appears to be that employee/employer cases are
governed by the two-year period." Id.

164. 713 F.2d 1518 (11th Cir. 1983).
165. Id. at 1520-23.
166. Id. at 1524; see Fitzpatrick v. Bitzer, 427 U.S. 445, 453 n.9, 456 (1976).
167. 704 F.2d 518 (11th Cir. 1983).
168. Id. at 519.
169. Id. at 519-20.
170. 695 F.2d 890 (5th Cir. 1983) (Unit B) (former Fifth Circuit case) (per curiam).
171. United States v. Georgia Power Co., 634 F.2d 929 (5th Cir. Jan. 22, 1981) (Unit B).
172. Section 703(h) of Title VII (codified at 42 U.S.C. § 2000e-2(h) (1976)) provides that
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Standard v. Swint.174 In Swint, the Supreme Court held that a seniority
system is bona fide unless it is the product of intentional discrimina-
tion.'" The Court further held that a trial court's findings with respect to
the intentional discrimination issue are findings of fact subject to reversal
only under the clearly erroneous standard. 1

7
6

The court in Georgia Power Co. decided that its finding that defen-
dant's seniority system was not bona fide, when the trial court did not
make such a finding, was not in breach of the Swint rule. 77 According to
the court, Swint permits the appellate courts to make findings of fact
that are different from the trial court's findings when: (1) the trial
court's findings are based on legal error; and (2) under a proper view of
the law, the record permits only one resolution of the factual issues.17
The court found that the trial court's improper view of the law caused it
to overlook the significance of certain findings of fact and that these find-
ings mandated a conclusion that defendant's seniority system was not
bona fide.179

7. STATIsTics

The court's decision in Eastland v. TVA1' 0 gives guidance to litigants
who seek to prove discrimination through the use of statistical multiple
regression analyses."' In Eastland, plaintiffs' claim of classwide discrimi-
nation largely depended upon their expert's multiple regression analysis
of pay, which allegedly showed that being black had a significant negative
influence on an employee's salary.6'2 Plaintiffs' analysis was designed to
show the effects that age, seniority, education, and race had on an em-

the application of a bona fide seniority system will not result in a finding of liability under
Title VI1.

173. 634 F.2d at 936.
174. 456 U.S. 273 (1982).
175. Id. at 283.
176. Id. at 285-86.
177. 634 F.2d at 935-36.
178., 695 F.2d at 892.
179. Id. at 893.
180. 704 F.2d at 613 (11th Cir.), modified on reh'g per curiam, 714 F.2d 1066 (11th Cir.

1983), cert. denied, 104 S. Ct. 1415 (1984).
181. Id. at 621. The court defined a multiple regression analysis as a "quantative method

of estimating the effects of different variables on some variable of interest," id., and stated
that-

The probative value of a multiple regression analysis depends in part upon: (1)
the inclusion of all the major variables likely to have a large effect on the depen-
dant variables; and (2) the validity of the assumption that the remaining effects
[i.e., chance)... are not correlated with the independent variables included.

Id.
182. Id. at 622.

19841 1189



MERCER LAW REVIEW

ployee's salary over a broad spectrum of jobs.'" The court, however, re-
jected plaintiffs' multiple regression analysis, principally because it was
not convinced that the factors selected by plaintiffs for analysis influ-
enced salary in the same way for all of the job categories that were in-
cluded in the analysis.'"

The court held that a proper multiple regression analysis begins with a
foundation that demonstrates the relevance of the factors that plaintiffs
are testing, and also demonstrates that plaintiffs have not omitted or in-
correctly estimated the effect of any significant factor.'" In Eastland, de-
fendant, using its own regression analysis, convinced the court that the
same factors have different effects in different job categories, and that
plaintiffs' failure to control for these disparate effects made their analysis
non-probative.'"

8. Srm-L rNT OF CLASS AcTIONs

In Holmes v. Continental Can Co.,'87 the court reversed the district
court's approval of a scheme for distributing settlement proceeds among a
class allocated substantially more than a pro rata share of the total settle-
ment proceeds to the class representatives.'" The court held that agree-
ments between class representatives and the class concerning allocation of
settlement proceeds are subject to the same fairness scrutiny that is given
to settlement agreements between the class and defendant.18' The court
held that when an allocation scheme explicitly gives preference to the
named plaintiffs, it is facially unfair, and the proponents of this type of
scheme bear a heavy burden of rebutting the inference of unfairness "by
a factual showing that the higher allocations to certain parties are ration-
ally based on legitimate considerations.""

Whether proponents can meet this burden by relying upon the opinion
of class counsel that the allocation reflects his judgment of the greater
relative merit of the named plaintiffs' claim depends, according to the

183. Id.
184. Id. at 625.
185. Id. at 623.
186. Id. at 623-25.
187. 706 F.2d 1144 (11th Cir. 1983). Holmes is also discussed above in the class action

section of this Article.
188. Id. at 1161. The total proceeds were $43,775. The eight class representatives were to

take roughly half of those proceeds. The remaining 118 class members were to receive the
rest. This method of distributing the settlement fund was not part of the agreement be-
tween defendant and plaintiff class. The method of distributing the settlement fund was left
entirely up to the class and its representatives. Id. at 1146.

189. Id. at 1147.
190. Id. at 1148.
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court, "upon the posture of the case and upon the amount of dissent"''
within the class. In Holmes, the court found that the allocation propo-
nents could not meet their burden, primarily because class counsel appar-
ently was unaware of the relative merits of certain of the objectors'
claims. 19" The court's disapproval of proving fairness by relying on the
opinion of class counsel, however, is broad enough to indicate that the
court will demand independent factual evidence beyond a counsel's opin-
ion in all cases in which a disproportionate allocation scheme is selected.
The court was concerned that reliance upon class counsel's opinion rather
than independent evidence will turn the fairness hearing into a rubber
stamping process rather than a concrete factual inquiry into fairness.'"

9. Tuu RzLATIoNsHn' BE'w zN TiTL VII AND 42 U.S.C. § 1981

During the survey period, the court handed down two decisions that
provide an opportunity to reflect briefly upon the relationship of the two
primary, concurrent remedies for discrimination, Title VII and 42 U.S.C.
§ 1981. In Freeman v. Motor Convoy, Inc.,"" the court held that the dis-
parate effects of a bona fide seniority system do not give rise to liability
under Title VII nor under section 1981.98 Of course, section 703(h) of
Title VII creates an express immunity from Title VII liability for such
effects.'" In Freeman, however, the court also applied this statutory Title
VII immunity, which, by its terms, does not address 42 U.S.C. § 1981, to a
section 1981 claim in order to avoid 'anomalous results."" The court con-
sidered it anomalous to find a seniority system immune under Title VII,
but subject to attack under section 1981.1" Arguably, the court could
have avoided this ruling by noting that disparate impact does not, with-
out a showing of intent, state a claim under 42 U.S.C. § 1981.1"

In Lincoln v. Board of Regents,20 the existence of Title VII and section
1981 as concurrent remedies, but with different attendant procedural

191. Id. at 1149.
192. Id. at 1150.
193. Id. The court found that the district court approved the allocation scheme on the

basis of a deficient record because the district court relied too heavily on the opinion of class
counsel Id. at 1151. The court noted that the standard for overturning a district court's
approval of a settlement requires "a clear showing of abuse of discretion," id. at 1147, but
since the court viewed the underlying record as deficient, it appeared to simply set aside the
district court's approval and remand for further proceedings. Id. at 1151.

194. 700 F.2d 1339 (11th Cir. 1983).
195. Id. at 1349-50.
196. Id. at 1349.
197. Id.
198. Id.
199. Id. at 1350.
200. 697 F.2d 928 (11th Cir.), cert. denied, 104 S. Ct. 97 (1983).
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rules, presented the court with. an interesting conundrum. In Lincoln,
plaintiff was able to obtain a jury trial on her section 1981 claim against
her allegedly discriminating coemployee supervisors. 0 ' However, since
her employer, the Board of Regents, was immune from suit under section
1981, plaintiff could only sue the Board under Title VII, which does not
provide for trial by jury; she could not, of course, sue her coemployees
under Title VII.2 2 Plaintiff attempted to impose liability on the two indi-
vidual defendants and the Board because the actions of the two individ-
ual defendants, for which the Board was responsible, were allegedly
discriminatory.20'

At trial, the jury rendered a verdict on the section 1981 claim that was
in favor of the two individual defendants.$" The trial court allowed the
jury to render an advisory verdict on the Title VII claim and the jury did
so, voting against the Board.2" Both plaintiff and defendants claimed
these verdicts were inconsistent"" Nevertheless, the trial court entered a
judgment in accordance with both verdicts, in favor of the individual de-
fendants, but against the Board.'07

On appeal, the court turned intellectual handsprings and rejected 'all'
of the arguments of 'both' parties in order to render the verdicts consis-
tent.'" In essence, the court found, as the trial court had found, that the
person who really was liable for discrimination was neither of the two
named individual defendants, but someone else who was not sued.'" Ac-
cording to the court, this was the person that the jury had in mind when
it rendered verdicts against the Board, and in favor of the two named
individual defendants.2"0 Judge Hatchett dissented, stating: "[N]o one,
other than the judges in this case, ever considered [the third person's]
actions as the acts giving rise to this lawsuit.'

As noted, neither plaintiff nor defendant argued for the result that was
reached by the court and in fact, both argued against it. One could argue
that the real meaning of the verdict was that the two named defendants
did discriminate but that the jury only wanted to hold the Board, and not
the individual defendants, liable. In practical effect, this was the result.
The potential for this result arose because the jury could dismiss the indi-

201. Id. at 931.
202. Id.
203. Id.
204. Id.
205. Id.
206. Id. at 932.
207. Id. at 931.
208. Id. at 932.
209. Id.
210. Id. at 940.
211. Id. at 944 (Hatchett, J., dissenting).
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vidual employees under section 1981, but find the Board liable under Ti-
tle VII.

B. Age Discrimination

1. TYPES AND BURDENS OF PROOF

In Pace v. Southern Railway System, '12 the court was again faced with
the applicability of the McDonnell Douglas tests11 to an age discrimina-
tion case. This test, a method for determining the existence of a prima
facie case, previously had been modified slightly by the court for age
cases.214 Before reaching the merits of Pace, the court made a valiant ef-
fort to demonstrate that its many and varied decisions on the issue of the
requirements of a prima facie case of age discrimination are consistent. 1

5

First, the court observed that the test in Price was modified in later
discharge cases by substituting the proof of qualifications requirement
with a requirement that plaintiff prove not-only that he was, in fact, re-
placed by someone outside the protected class, someone less than forty,
but also that the employer specifically had intended to replace him with a
younger person who was outside the protected class.'11 Second, however,
the court noted that the qualifications requirement still existed in failure
to hire and failure to promote cases.'1 The court's view in Pace was that
these cases are consistent, and that qualifications either must be proved
or will be assumed.'1 9 The court explained that in discharge and demo-
tion cases, in which a plaintiff has held a position for a significant period
of time, qualifications for that position will be assumed solely for the pur-

212. 701 F.2d 1383 (11th Cir. 1983), cert. denied, 104 S. Ct. 549 (1983).
213. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973), held that a rejected

applicant established a prima facie case of race discrimination under Title VII by show-
ing: (i) that he belonged to a racial minority; (ii) that he applied and was qualified for a
job for which the employer was seeking applicants; (iii) that, despite his qualifications, he
was rejected; and (iv) that, after his rejection, the position remained open and the employer
continued to seek applicants from persons with complainant's qualifications.

214. See Price v. Maryland Casualty Co., 561 F.2d 609 (5th Cir. 1977). In age cases,
plaintiff is required to prove (1) that he is a member of the protected class, those between
40 and 70 years of age, 29 U.S.C. § 631(a) (1982); (2) that adverse employment action was
taken against him; (3) that he was replaced by a person outside the protected class; and (4)
that he was qualified for the position for which he was rejected. 561 F.2d at 612. Cf. Coker v.
Amoco Oil Co., 709 F.2d 1433, 1438 (11th Cir. 1983) (reduction in force case).

215. .701 F.2d at 1386-90.
216. Id. at 1386 & n.7. See Simmons v. McGuffey Nursing Home, Inc., 619 F.2d 369, 371

(5th Cir. 1980) (quoting Marshall v. Westinghouse Electric Corp., 576 F.2d 588, 590 (5th Cir.
1978)).

217. 701 F.2d at 1386 n.7; see Ford v. General Motors Corp., 656 F.2d 117, 118-19 n.2
(5th Cir. Sept. 14, 1981) (Unit B).

218. 701 F.2d at 1386 n.7.
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pose of deciding whether a prima facie case has been established.21, When
the position has not been held previously, as in a failure to hire case or a
failure.to promote case, qualifications still must be proved specifically 2 0

Under the facts of Pace, plaintiff simply was unable to show that he
was replaced by someone outside the protected age group.2'2 Although the
court arguably could have stopped at that point,2" it next noted that in
reduction in force cases, because an employee is not replaced but rather is
simply alleging that he was selected for reduction because of his age,
courts have found a prima facie case even though the plaintiff did not
show that he was replaced by someone outside the protected age group.3
In those cases, the court requires either evidence of specific intent to dis-
criminate or statistical evidence of a pattern of retaining younger person-
nel in the reduction.2" The court in Pace then took the major step of
suggesting, arguably in dicta, that this reduction in force exception to the
prima facie case requirement may apply in a demotion case such as
Pace."' Nonetheless, the court concluded that plaintiff had failed to pre-
sent either direct evidence of discriminatory intent or statistical evidence
of a pattern of discrimination ."

While the decision in Pace added to the elusiveness of the prima facie
case standard in age cases,"7 Krieg v. Paul Revere Life Insurance Co."'
raised the question of what is needed to uphold a jury verdict in an age
case. Krieg suggests that, to insure that a jury verdict will be upheld,
plaintiff must present clear and convincing evidence of intentional dis-

219. Id.
220. Id.
221. Id. at 1390.
222. See supra note 214.
223. 701 F.2d at 1386-87.
224. Id. at 1387-88.
225. Id. at 1388.
226. Id. at 1388-89. The court in Pace also dealt with plaintiff's contention that showing

plaintiff was replaced by a younger person should be sufficient to establish a prima facie
case, even though the younger person was within the protected age group. Id. at 1389. This
argument is based on a Department of Labor interpretative rule, providing that the replace-
ment of a protected employee by one also within the protected group, conceivably even an
older person, does not preclude a finding of a prima facie case of discrimination. See 49
C.F.R. § 860.91 (1983). The court indicated, again in dicta, that it would be inclined to
follow the suggestion of this Department of Labor rule in the appropriate case. 701 F.2d at
1389-90. In Pace, however, when plaintiff was replaced by someone only two years younger,
and there was neither direct proof of discriminatory intent nor statistical evidence of a pat-
tern of discrimination, the court affirmed the district court's grant of summary judgment.
Id. at 1390.

227. Cf. Horn v. Bibb County, 713 F.2d 689 (11th Cir. 1983), a nonjury case in which the
court referred only to Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248 (1981), in
assessing whether the parties met their respective burdens.

228. 718 F.2d 998 (11th Cir. 1983).
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crimination or establish beyond peradventure that defendant's explana-
tions for its conduct are total fabrication. In Krieg, the court, in a split
decision, affirmed the district court's judgment for defendant notwith-
standing the jury's verdict, which awarded plaintiff $137,832.2" The. dis-
sent made it clear that the court is still struggling with what evidence a
plaintiff must present, in addition to that required to establish a prima
facie case, in order to reach a jury and then uphold any verdict.2s0

In Krieg, the court agreed that plaintiff had established a prima facie
case. 2

3
1 Defendant then introduced evidence showing that reasons for the

discharge were articulated reasonable factors other than age.'3 The issue
was whether a reasonable jury would have found that plaintiff presented
sufficient evidence that the employer's reasons were pretextual.233 The
majority opinion concluded that plaintiff's effort to discredit the com-
pany's explanation for the termination decision was totally ineffectual.'

The dissent highlighted the difficulty that an appellate court faces
when deciding whether to take a case away from the jury when the evi-
dence is disputed and highly charged with inferences of discrimination."23
The dissent first contended, in effect, that even though plaintiff had no
specific evidence of intentional discrimination, whether anecdotal re-
marks or convincing statistics, a jury could have concluded or inferred
that the true explanation was discrimination."36 In substance, the dissent
believed that a jury should be allowed to base its finding of discrimina-
tion on a credibility determination rather than on specific evidence of dis-
crimination or on a total failure by defendant to provide any explanation
for its conduct.2

7

In Sweat v. Miller Brewing Co. *"' the court held that it was improper
to grant summary judgment to an age discrimination defendant in a dis-
charge case simply because plaintiff failed to bring forth evidence that
younger employees were not discharged under the same circumstances in
which plaintiff was discharged.2'8 The court held that evidence of more
favorable treatment of younger employees was not the only way for plain-
tiff to prove that she was discharged because of her age or to prove that

229. Id. at 1002.
230. Id. at 1003-04 (Kravitch, J., dissenting).
231. Id. at 999-1000.
232. Id. at 1000-01.
233. Id. at 1001; see Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Cir. 1969) (en banc).
234. 718 F.2d at 1001-02.
235. Id. at 1003 (Kravitch, J., dissenting).
236. Id. at 1003-04.
237. Id. at 1004.
238. 708 F.2d 655 (11th Cir. 1983).
239. Id. at 657.
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the employer's asserted reasons were pretextual. ' Evidence that younger
employees were not discharged in similar circumstances may provide one
reason to disbelieve the employer's assertion that the circumstances war-
ranted the discharge and that age was not the motivating consideration.
Similar disbelief, however, also can be engendered by direct evidence that
the employer was motivated by age, without regard to the treatment of
other employees." 1 The court found that plaintiff had brought forth evi-
dence that showed that her supervisor had manifested a bias against
older workers, and this evidence created an issue of fact as to the critical
question of intent in an age discrimination case.2'

2. STAm S oF Rzviw

In Archambault v. United Computing Systems, Inc.,"'4 the court held
that ADEA cases are governed by the Supreme Court's holding in Pull-
man Standard v. Swint.'" The Court in Swint held that a district court's
finding of discrimination is a finding of fact reviewable only under a
'clearly erroneous' standard and is not subject to de novo review on ap-
peal.' While Swint was decided under Title VII,'"s the court in Archam-
bault extended the Swint rule to findings of discrimination under the
ADEA." T'

3. PROCzDURAL Issut

In Kazanzas v. Walt Disney World Co.,"' the court made several sig-
nificant rulings concerning the statute of limitations for claims under the
ADEA. In order to file a timely suit under the ADEA, plaintiff must sat-
isfy both the charge filing requirement"* and the statute of limitations.2"

240. Id.
241. Id.
242. Id. After reversing the district court's grant of summary judgment, the court also

directed the district court to reconsider its denial of plaintiff's motion to compel defendant
to produce statistical evidence concerning the composition of defendant's work force. Id. at
657-58. The court noted that statistical information may be relevant and can be used to
support the demonstration of a prima fame case or pretext, even where the case only in-
volves an individual's claim of discrimination in her own particular circumstances. Id.

243. 695 F.2d 551, 552 (11th Cir. 1983) (per curiam).
244. 456 U.S. 273 (1982).
245. Id. at 293.
246. Id. at 276.
247. 695 F.2d at 551-52.
248. 704 F.2d 1527 (11th Cir. 1983), cert. denied, 104 S. Ct. 425 (1983).
249. 29 U.S.C. § 626(d)(1) (1982) requires that a "charge alleging unlawful discrimina-

tion [be filed) within 180 days after the alleged unlawful practice occurred."
250. 704 F.2d at 1528. The statute of limitations comes from the Portal-to-Portal Act of

1947, 29 U.S.C., §§ 251-62 (1982), and is incorporated into the ADEA by 29 U.S.C. §
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In addressing the two year statute of limitations for claims under the
ADEA, 2 1 the court held that the statute begins to run from the date of
the alleged event of age discrimination. 26 In so ruling, the court rejected
the district court's holding that the statute begins to run on the date that
the charge of discrimination is filed with the EEOC.25 3

Further, the court held that while the statute of limitations was subject
to tolling, the factors that justify tolling the statute are not necessarily
the same as the factors that justify tolling the 180 day charge filing pe-
riod.254 In Kazanzas, the district court tolled the 180 day period because
defendant failed to post a statutorily required notice that would have in-
formed the otherwise ignorant plaintiff of the 180 day requirement.'"5
The court found that this did not justify tolling the two year statute,
however, because the notice did not refer to the two year statute, and
because, even though plaintiff claimed ignorance of the statute, plaintiff
was aware generally of the prohibitions against age discrimination.'" In
essence, the court ruled that plaintiff should have found out about the
two year statute prior to its running."7

Finally, the court in Kazanzas rejected plaintiff's argument that the
defendant should be estopped from pressing the limitations defense be-
cause defendant "held out hopes of reemployment"'" after it allegedly
discharged plaintiff because of his age.'" The court held than an em-
ployer's efforts to reemploy a discharged employee will not estop it from
raising a timeliness defense unless the employer's efforts were "mislead-
ing [and] motivated by a desire to lull [plaintiff] into inaction."'26

626(e)(1) (1982). The pertinent provision of the Portal-to-Portal Act of 1947 is 29 U.S.C. §
255(a) (1982), which provides that any action "may be commenced within two years after
the cause of action accrued, and every such action shall be forever barred unless commenced
within two years after the cause of action accrued, except that a cause of action arising out
of a willful violation may be commenced within three years after the cause of action ac-
crued." In Kazanzas, the court only dealt with the two year statute. 704 F.2d at 1528 n.3.

251. 704 F.2d at 1528.
252. Id. at 1529.
253. Id. The court also rejected the arguably contrary dicta in Downey v. Southern Nat-

ural Gas Co., 649 F.2d 302, 304 (5th Cir. June 30, 1981) (Unit B). 704 F.2d at 1528-29.
254. 704 F.2d at 1529.
255. Id. at 1530-31.
256. Id. at 1531.
257. Id. at 1530-31. In so ruling, the court indicated its dissatisfaction with plaintiff's

pleas of ignorance of the statutory requirements. Id. The court noted that ignorance of the
law is generally no excuse for a failure to comply and that the ADEA was no longer a "new"
statute. Id. at 1530. Finding that plaintiff knew of the prohibition against age discrimina-
tion, the court refused to toll the two year period just because plaintiff was ignorant of it.
Id. at 1530-31.

258. Id. at 1531.
259. Id.
260. Id. at 1532. Moreover, the court indicated in dicta that even if defendant's conduct
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In Ray v. Nimmo,261 the court held that the ADEA's requirement that
federal employees file a notice of intent to sue with the EEOC'" was sub-
ject to equitable modification and excuse when the failure to file the no-
tice is attributable to the employing federal agency.'"3 Further, the court
confirmed that the notice of intent to sue requirement only applies when
a federal employee has not filed an age discrimination complaint with the
EEOC.2' 4

C. Handicap Discrimination

In Treadwell v. Alexander,' 6 the court applied established principles
to a case brought pursuant to sections 501 and 504 of the Rehabilitation
Act of 1973.2" Plaintiff applied to the Corps of Engineers for a job, which
the court found plaintiff was physically incapable of performing." The
court then considered whether defendant had met its burden of proving
that it could not reasonably accommodate plaintiff's handicap.'" The
court found that defendant was unable to be accommodated because
other employees would have been required to perform many of plaintiff's
duties and there was an insufficient number of other employees available.
This meant that accommodation would have imposed an "undue hard-
ship" on defendant."

Plaintiff in Howard v. Uniroyal, Inc.,7 ° a handicapped individual, sued
under state law as an alleged third party beneficiary of the affirmative
action clause contained in the contract between defendant and the fed-
eral government. His reason for pursuing this line of attack was that sec-

was calculated to lull plaintiff into inaction, if that conduct ceased sufficiently before the
statute expired, the defendant still would not be estopped. id. at 1531 n.4.

261. 704 F.2d 1480 (11th Cir. 1983) (per curiam). This Article's discussion of Ray v.
Nimmo is limited to the discussion found in the text. It should be noted, however, that Ray
addresses the important issue of whether a federal employee can bring a claim of denial of
procedural due process directly under the fifth amendment. Id. at 1485-87. A discussion of
that issue and the court's inconclusive opinion concerning it is beyond the scope of this
Article.

262. Id. The notice is required by 29 U.S.C. § 633a(d) (1982) of those federal employees
who elect to pursue their ADEA claims by bypassing the EEOC and immediately filing suit.

263. 704 F.2d at 1483.
264. Id. at 1484.
265. 707 F.2d 473 (11th Cir. 1983).
266. Rehabilitation Act of 1973, §§ 501, 504 (codified as amended at 29 U.S.C. §§ 791,

794 (1982)).
267. 707 F.2d at 474.
268. Id. at 478. The necessity for providing reasonable accommodation is derived from

the language of § 501(b) requiring a federal agency to take affirmative action.
269. 707 F.2d at 478.
270. 719 F.2d 1552 (11th Cir. 1983).
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tion 50371 does not create a private right of action.17 1 The question was
whether section 503 preempts all state law handicap claims. 7 In apply-
ing the accepted preemption analysis,274 the court concluded that it was
Congress' intent to exclusively regulate this area of the law; plaintiff's ex-
clusive remedy was to file a complaint with the Department of Labor. 7s

In Stutts v. Freeman,'7 0 the court faced a question similar to that
raised in Treadwell: whether reasonable accommodation of an appli-
cant's handicap is required by section 504.'7 Plaintiff was a laborer for
the TVA.278 He applied for an opening in an apprenticeship training pro-
gram to become a heavy equipment operator. His application was denied
because of his 'low' score on a test, which the Court found was due to
dyslexia. This defect in his ability to read would have interfered With his
ability to complete the training program without the assistance of a
reader. The record also showed, however, that he had otherwise been
tested and judged to have above average intelligence, coordination, and
aptitude for the position of heavy equipment operator. 17  The parties
agreed that plaintiff was a handicapped individual and that the test did
not accurately reflect his ability to perform as a heavy equipment opera-
tor."0 The question was whether the TVA should have accommodated
plaintiff by providing him with a reader to assist him in completing the
training program."'

In finding that TVA was required to accommodate and failed to do
so,'" the court distinguished the Supreme Court's decision'" in South-
eastern Community College v. Davis." In Southeastern, a nursing school
was not required by section 504 of the Rehabilitation Act 28 to admit an
applicant with a serious hearing disability because the ability to hear was
a necessary qualification for a nurse." In Stutts, the court found that the
TVA had concluded that the ability to read was not a necessary qualifica-

271. Rehabilitation Act of 1973, § 503 (codified as amended at 29 U.S.C. 793 (1982)).
272. 719 F.2d at 1555. See Rogers v. Frito-Lay, Inc., 611 F.2d 1074 (5th Cir. 1980), cert.

denied, 449 U.S. 889 (1980).
273. 719 F.2d at 1555-56.
274. See Pennsylvania v. Nelson, 350 U.S. 497 (1956).
275. 719 F.2d at 1562.
276. 694 F.2d 666 (11th Cir. 1983).
277. Id. at 669.
278. Id. at 668.
279. Id.
280. Id. at 668-69.
281. Id. at 669.
282. Id.
283. Id. at 669 n.3.
284. 442 U.S. 397 (1979).
285. Rehabilitation Act of 1973, § 504 (codified as amended at 29 U.S.C. 5 794 (1982)).
286. 442 U.S. at 404.
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tion for a heavy equipment operator."' As a result, the court did not hold
that plaintiff should be given a position as a heavy equipment operator.'
Instead, it held that when a federally supported agency uses a test that
does not accurately reflect the ability of a handicapped person to perform
a particular job, it must do more than the TVA had done in this case to
accommodate that individual.'l

In Stutts, the court ignored the implication of Southeastern and
Treadwell that there is no requirement to make a reasonable accommoda-
tion under section 504'9 as there is under sections 501"9 and 503.'"
While both sections 501 and 503 expressly require affirmative action,
hence reasonable accommodation, section 504 simply prohibits discrimi-
nation by the recipients of federal financial assistance and by federal
agencies.'" In Southeastern, the Supreme Court stated that section 504
did not impose an affirmative obligation to accommodate.' It suggested,
nonetheless, that the failure to take affirmative action and make a reason-
able accommodation may, in the proper case, constitute discrimination
prohibited by section 504."' The court in Stutts was apparently unwilling
to hold that the TVA's actions were discriminatory.' Contrary to the
implication in Southeastern, however, the court was willing to find a duty
to acommodate.'" The basis for this position was HEW's regulations
that implement the Rehabilitation Act.'" In Southeastern, however, the
Supreme Court clearly held that section 504 imposed no affirmative ac-
tion obligation and that HEW lacked the authority to attempt to impose
such an obligation by regulation."'

287. 694 F.2d at 669 n.3.

288. Id. at 669.
289. Id.
290. Section 504 bars discrimination by recipients of federal financial assistance and by

federal agencies. Rehabilitation Act of 1973, § 504, as amended, 29 U.S.C. § 794 (1982).

291. Section 501 requires affirmative action in federal employment. Rehabilitation Act of
1973, § 501 (codified as amended at 29 U.S.C. § 791 (1982)).

292. Section 503 imposes an affirmative action obligation on federal contractors. Reha-
bilitation Act of 1973, § 503 (codified as amended at 29 U.S.C. § 793 (1982)).

293. See supra note 291.

294. 442 U.S. at 410-11.

295. Id. at 412-13.

296. 694 F.2d at 669.

297. Id.
298. Id. See 45 C.F.R. § 84.12 (1983).

299. 442 U.S. at 411-12.
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II. REMEDIES

A. Attorneys' Fees

1. PREVAILING CLAIMS ISSUE

The court devoted a great deal of attention to a subject that is close to
all our hearts: Attorneys' fees. Several of the cases dealt with the Su-
preme Court's recent holding in Hensley v. Eckerhart,8 "0 that a party who
prevailed 01 under Title VII, was not entitled to attorneys' fees for the
time spent on unsuccessful claims.

In King v. McCord,"' the court repeated that it would deny a prevail-
ing plaintiff compensation for time spent on unsuccessful claims only if
those claims "were not sufficiently intertwined with the successful claim
as to require compensation."3"3 Nonetheless, the court affirmed the dis-
trict court's mathematically precise award to plaintiff's counsel of 70/191
of the total time spent on the case.' " Plaintiff was compensated for her
Equal Pay claim, but not for her claims of failure to promote and to re-
hire. The court's only explanation was that plaintiff had the burden of
proof and the district court's detailed order denying part of the fee peti-
tion was not an abuse of discretion.3"

The court's decision in Morgado v. Birmingham-Jefferson County Civil
Defense CorpsA" foreshadowed the Supreme Court's subsequent decision
in Hensley v. Eckerhart35 1 by recognizing that a party is not automati-
cally entitled to fees for 'all' claims simply because he prevailed on 'some'
claims. The court in Morgado, however, restated that in complex civil
rights litigation "issues are overlapping and interwined. In order to re-
present their clients adequately, attorneys must explore every aspect of
the case, develop all the evidence and present it to the Court." 8 The
court disagreed with the view that fee applications should be dissected

300. 103 S. Ct. 1933 (1983).
301. Section 706(k) of Title VII and the Civil Rights Attorney's Fee Awards Act of 1976,

42 U.S.C. § 1988 (1976 & Supp. V 1981), provide that a court may award a reasonable
attorney's fee to a prevailing party.

302. 707 F.2d 466 (11th Cir. 1983).
303. Id. at 467; see also Morgado v. Birmingham-Jefferson County Civil Defense Corps,

706 F.2d 1184, 1193-94 (11th Cir. 1983) cert. denied sub nom. Personnel Bd. v. Morgado,
104 S. Ct. 715 (1984).

304. 707 F.2d at 468.
305. Id.
306. 706 F.2d 1184 (11th Cir. 1983), cert. denied'sub nom. Personnel Bd. v. Morgado,

104 S. Ct. 715 (1984).
307. 103 S. Ct. 1933.
308. 706 F.2d at 1192 (quoting Jones v. Diamond, 636 F.2d 1364, 1382 (5th Cir.), cert.

dismissed, 102 S. Ct. 27 (1981)) (emphasis omitted).
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into winning and losing hours, with the latter generally not being
reimbursed.3 9"

The court then reviewed the facts, which showed that plaintiff pre-
vailed in district court on that portion of her Equal Pay claim that re-
lated to jobs she held at one stage in her career.310 She did not prevail,
however, on claims relating to the delay she experienced in receiving a
promotion to Director or for lower salary she received while serving as
Acting Director.311 In reversing the denial of attorney's fees for time spent
pursuing the nonprevailing claims, the court reasoned that plaintiff was
obligated to investigate and prosecute all matters relating to the Director
position because they were related so closely to other matters on which
plaintiff had prevailed. 1" These matters were simply other elements of
the discrimination that plaintiff believed she had experienced throughout
her career313

Because of the absence of any discussion in King, it cannot be deter-
mined whether that decision is consistent with Morgado.31 " It cannot be
overlooked, however, that in King the court found no apparent connec-
tion between plaintiff's claim that she had been underpaid and the claims
that she should have been promoted and rehired.315 All three of these
claims conceivably would have been described by the Morgado panel as
simply other facets of the discrimination that plaintiff suffered during her
career.

2. RASONABLE ATTORNEY's FEE

The court also reviewed a number of the factors that should be consid-
ered in arriving at a reasonable attorney's fee.' 16 In Johnson v. University
College,317 the court first reiterated that plaintiff was entitled to compen-

309. 706 F.2d at 1192; see also Dowdell v. City of Apopka, 698 F.2d 1181, 1192 (11th Cir.
1983).

310. 706 F.2d at 1197.
311. Id.
312. Id. at 1192.
313. Id.
314. See Marion v. Barrier, 694 F.2d 229 (11th Cir. 1982), in which the court, as it did in

King, affirmed a district court decision not to award compensation for time spent on non-
prevailing claims. Id. at 232. See also Best v. Boswell, 696 F.2d 1282 (1983), cert. denied sub
nom. Best v. Eagerton, 104 S. Ct. 103 (1984). Best, a non-employment discrimination case,
stands for the often overlooked principle that not all prevailing parties are entitled to an
attorney's fee. In affirming the denial of an attorney's fee, the court reiterated that a plain-
tiff does not become a prevailing party simply by virtue of prevailing on one or two claims in
a lawsuit. 696 F.2d at 1290. The test is whether the plaintiff has been successful on the
'central issue' of the case. Id. at 1289.

315. 706 F.2d at 467.
316. See Johnson v. Georgia Highway Express, Inc., 488 F.2d 714 (5th Cir. 1974).
317. 706 F.2d 1205 (11th Cir.), cert. denied, 104 S. Ct. 489 (1983).
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sation for the time spent litigating the attorney's fee issue." Second, the
court considered whether an attorney's failure to keep contemporaneous
time records precluded the award of an attorney's fee.81' In reversing the
district court on that issue, the court held that the absence of contempo-
raneous records did not justify an automatic reduction in the hours
claimed, and ruled that counsel's testimony concerning the compilation of
time was sufficient to support her claim.320

Third, the court considered whether the claim for attorneys' fees
should be reduced because of plaintiff's retention of a team of attorneys
and out of town counsel." 1 The court found no evidence of duplicative
work, and endorsed the practice of retaining several attorneys in signifi-
cant, lengthy, employment discrimination cases."' The court explained
that the time spent by two or more attorneys on the same matter may be
proper, so long as it reflects the "distinct contribution of each lawyer to
the case and the customary practice of multiple-lawyer litigation."'2

The court reversed the district court's denial of compensation for travel
time of out of town counsel, reasoning that because plaintiff had the right
to retain more than one attorney due to the complexity of the case, com-
pensation for travel time should only be denied if it was unreasonable for
plaintiffs to retain out of town counsel.3" Without-explaining how that
should be determined, the court observed that civil rights litigants were
not required to select the 'nearest and cheapest attorney,' and allowed
compensation."'

Fourth, the court addressed the recurring issue of the relevance of de-
fendant's attorneys' fees to a claim by plaintiff.3" The court acknowl-
edged that the number of hours spent by one side may differ substan-
tially from that of opposing counsel because of the differing views of the
case's precedential value, and that hourly rates of opposing counsel gener-
ally have little relevance because one side may employ far more exper-
ienced counsel than another." 7 The court acknowledged that these con-
cerns may go more to the weight of the evidence than to its admissibility.
or discoverability, but concluded that the district court had not abused
its discretion in quashing the subpoena for defendant's counsel's billing

318. 706 F.2d at 1207; see also Johnson v. Mississippi, 606 F.2d 635, 637-39 (5th Cir.
1979).

319. 706 F.2d at 1207.
320. Id. at 1207-08.
321. Id. at 1208.
322. Id. at 1207-08.
323. Id. at 1208.
324. Id.
325. Id.
326. Id.
327. Id.
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records.328

Fifth, the court found that computer expenses may be recoverable as a
reasonable cost of preparing the case, rather than being a nonrecoverable
overhead expense. * ' Finally, the court in University College noted that,
if the award was based on hourly rates at the time work was performed,
the delay in receiving payment would dilute the value of the award and
could convert an otherwise reasonable fee into an unreasonably low
one.sw The court held that district courts should take into account infla-
tion and interest, and suggested that this could be done either by recog-
nizing the prospect of delay as a factor favoring increasing the fee, or by
compensating for all time at current, rather than past, billing rates."'

3. OTHER ATTORNEY'S FEE AND ATTORNEY-RELATED IssuEs

In Phillips v. Smalley Maintenance Services, Inc.,"' the court held
that an attorney's fee award may exceed the back pay award when the
court finds that the case will have significant impact on the law or other
affected persons.'8 In EEOC v. Pet, Inc,3" the court reaffirmed that it is
virtually impossible for a prevailing defendant to receive an attorney's fee
award. In denying defendant's claim for an attorney's fee, the court
adopted the district court's decision, which had found that the EEOC's
evidence was "superficial" and that the case was "perilously close to being
'frivolous and unreasonable.' ,,'s Nonetheless, the district court held, ap-
plying gloss to the standard in Christiansburg Garment Co. v. EEOC3s
that it must view the available evidence and applicable law in a manner
most favorable to plaintiff, and denied an award of attorney's fees to
defendant."87

In Brooks v. Central Bank,"'s the court considered whether the district
court could, on its own motion, hold that 42 U.S.C. § 2000e-5(f)(I),'"
which provides for the appointment of counsel under certain circum-

328. Id.
329. Id. at 1209; see also Dowdell v. City of Apopka, 698 F.2d 1181, 1192 (11th Cir.

1983).
330. 706 F.2d at 1210.
331. Id. at 1210-11. Accord Morgado v. Birmingham-Jefferson County Civil Defense

Corps, 706 F.2d 1184 (11th Cir. 1983), cert. denied sub nom. Personnel Bd. v. Morgado, 104
S. Ct. 715 (1984).

332. 711 F.2d 1524 (11th Cir. 1983).
333. Id. at 1530-31.
334. 719 F.2d 383 (11th Cir. 1983).
335. Id. at 387.
336. 434 U.S. 412 (1978).
337. 719 F.2d at 387.
338. 717 F.2d 1340 (11th Cir. 1983).
339. 42 U.S.C. § 2000e-5(f)(1) (1976).
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stances in Title VII cases, violated the thirteenth amendment's prohibi-
tion against involuntary servitude."* The court held that the district
court lacks standing to assert whatever rights members of the federal bar
might have under the thirteenth amendment," 1 and remanded the case
for a hearing to determine whether the attorney's motion to withdraw due
to the insufficiency of plaintiff's claims should have been granted."$

B. Unemployment Benefits and Back Pay

On an erstwhile frequently litigated issue, the court, en banc, decided
to overrule an otherwise binding'" Fifth Circuit decision."' In Brown v.
A.J. Gerrard Manufacturing Co.,"5 the court decided that unemploy-
ment compensation benefits may not be deducted from a Title VII back
pay award.'"

The source of this issue is section 706(g) of Title VII,", which provides
that any back pay award shall be reduced by "interim earnings or
amounts earnable with reasonable diligence . . . ."" In deciding how
this provision should apply to unemployment benefits, which are presum-
ably a substitute for interim earnings, the court first noted that the back
pay provision of Title VII was modeled on a similar provision in the Na-
tional Labor Relations Act (NLRA)."' In NLRB v. Gullett Gin,30 the
Supreme Court affirmed the NLRB's exercise of discretion not to deduct
unemployment compensation payments from back pay."'

Nonetheless, the court in Brown reasoned that this discretionary ap-
proach was invalid because, at the time Gullet Gin was decided, the
NLRB had, other than in Gullet Gin, consistently disallowed the deduc-
tions of unemployment compensation benefits."$ The court stated that
Congress had amended the NLRA in 1947, before Gullet Gin, in the face
of this NLRB practice and had not legislated any change in that prac-
tice.'" The court concluded that Congress thereby accepted the NLRB's

340. 717 F.2d at 1342-43.
341. Id. at 1342; see also White v. United States Pipe & Foundry Co., 646 F.2d 203 (5th

Cir. May 29, 1981) (Unit B).
342. 717 F.2d at 1342.
343. See Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir. 1981) (an banc).
344. Merriweather v. Hercules, Inc., 631 F.2d 1161 (5th Cir. 1980).
345. 715 F.2d 1549 (11th Cir. 1983).
346. Id. at 1550-51.
347. Civil Rights Act of 1964, §§ 701-06(g), 42 U.S.C. §§ 2000e to 2000e-5(g) (1976).
348. Civil Rights Act of 1964, § 706(g), 42 U.S.C. § 2000e-5(g) (1976).
349. 715 F.2d at 1550.
350. 340 U.S. 361 (1951).
351. Id. at 366.
352. 715 F.2d at 1550-51
353. Id. at 1551.
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construction of the NLRA's back pay provision."" Thus, the court held
that the NLRB's construction of the NLRA, rather than the Supreme
Court's, should govern the interpretation of section 706(g) of Title VII.

The original justification for not deducting unemployment benefits
from back pay was that these unemployment benefits came from "collat-
eral sources, ''

35 meaning that the benefits were derived not from an em-
ployer, but some other source. Yet, the court's decision in Brown did not
reflect any consideration of why unemployment benefits should not be
deductible when the employer has paid taxes that were used to fund
those unemployment benefits. Further, the court did not discuss the ap-
plicability of the overriding principle that governs Title VII: that an em-
ployee should be made whole for any injury suffered.as? If an employee
receives both unemployment benefits and back pay for a single time pe-
riod, he has received a windfall.

C. Injunctive Relief

In NAACP v. City of Evergreen,$" the court once again emphasized
that injunctive relief should be granted to prevailing plaintiffs in most
circumstances. Although the district court found that in the past the city
had been guilty of discriminatory hiring practices, the district court ac-
cepted the city's evidence that it had sanitized its hiring practices and
found no need for an injunction because the city was no longer practicing
racial discrimination.359

The court reversed, ruling that when there was abundant evidence of
persistent past discrimination, injunctive relief was mandatory unless
there was clear and convincing proof that there was no reasonable
probability of further noncompliance with the law.'" It further required
on remand that the district court take steps to correct and eliminate the
present effects of past discrimination."'

In a separate opinion, the judge who also wrote the opinion of the court
stated his belief that the case should also be remanded for a hearing on
the issue of back pay."' Even though no class claims for back pay were

354. Id. at 1551. Although this opinion was styled as a unanimous per curiam, the opin-
ion refers throughout to the 'majority's' view.
355. Id.
356. Id.; see Marshall v. Goodyear Tire & Rubber Co., 554 F.2d 730 (5th Cir. 1977).
357. See Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975).
358. 693 F.2d 1367 (11th Cir. 1982).
359. Id. at 1370-71.
360. Id. at 1370; see also James v. Stockham Valves & Fittings Co., 559 F.2d 310 (5th

Cir. 1977), cert. denied, 434 U.S. 1034 (1978).
361. 693 F.2d at 1371.
362. Id. (Johnson, J., writing separately).
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asserted in the complaint, and even though the NAACP had no standing
to seek an award of back pay, the concurrence contended that once dis-
crimination against the class had been shown, the class was entitled to a
back pay hearing."$

D. Other Remedies Cases

In Schulner v. Jack Eckerd Corp.,3" an ADEA case, the jury ordered
that plaintiff be reinstated and the issue of compensatory damages was
reserved for determination by the trial courts" On an appeal of the rein-
statement order, the court held that a reinstatement order is appealable
under section 1292(a)(1)3" as an interlocutory order tantamount to the
granting of an injunction.w7

In addition, the court clarified whether governmental entities are liable
for liquidated damages under the Equal Pay Act.'" In Morgado,'" the
City Personnel Board contended that it was not liable for liquidated
damages based on the Supreme Court's ruling in City of Newport v. Fact
Concerts, Inc.,37° that a municipality was not subject to a punitive dam-
ages award under 42 U.S.C. § 1983.71 The court readily distinguished the
City of Newport case by noting that the Equal Pay Act is different from
42 U.S.C. § 1983, in that the Act provides that "any employer" who vio-
lates the Act shall be liable for liquidated damages. 73 Section 1983, how-
ever, makes no such express provision for either liquidated or punitive
damages, and there was no evidence in the legislative history of that sec-
tion suggesting that Congress intended governmental entities to be liable
for punitive damages for a violation of 42 U.S.C. § 1983.-" Thus, the
court did not find the analogy to 42 U.S.C. § 1983 persuasive, and upheld
the application of the Equal Pay Act's liquidated damages provision to
the defendant municipality.87'

Finally, in the ongoing battle between the airlines and pregnant flight
attendants, the airlines finally prevailed on an issue in In Re National

363. Id. at 1372.
364. 706 F.2d 1113 (11th Cir. 1983).
365. Id. at 1114.
366. 28 U.S.C. § 1292(a)(1) (1976).
367. 706 F.2d at 1114.
368. Id.
369. Morgado v. Birmingham-Jefferson County Civil Defense Corps, 706 F.2d 1184 (11th

Cir. 1983) cert. denied sub nom. Personnel Bd. v. Morgado, 104 S. Ct. 715 (1964).
370. 453 U.S. 247 (1981).
371. 706 F.2d at 1189.
372. Id.
373. Id.
374. Id. at 1189-90.
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Air Lines, Inc."1s Several years before this decision, the National flight
attendants had successfully challenged their company's maternity leave
policy.3 s Three months after that decision, a district court in California
in Harriss v. Pan American World Airwayss7 7 determined that Pan
American's identical maternity leave policy did not violate Title VII.871
Thereafter, Pan American acquired National through a merger. After the
acquisition was announced, the Harriss decision was affirmed by the
Ninth Circuit.3 7' Pan American's decision to apply its maternity leave
policy to both National and Pan American flight attendants brought the
issue before the courts.80

In deciding which court's decision to enforce, the court held that the
Supreme Court's doctrine on successor liability in the labor law area
should be applied to Title VII cases.""s In reviewing the facts implicated
by this doctrine, the court concluded that Pan American, having decided
to fully integrate the former National flight attendants into its opera-
tions, had a legitimate interest in treating all its employees the same."'
Having successfully defended its maternity leave policy in the Ninth Cir-
cuit, Pan American's application of that policy to the National flight at-
tendants was proper and should not be enjoined."'

375. 700 F.2d 695 (11th Cir. 1983), cert. denied, 104 S. Ct. 337 (1983).
376. See In Re National Air Lines, Inc. Maternity Leave Practices & Flight Attendant

Weight Program Litig., 434 F. Supp. 249 (S.D. Fla. 1977).
377. 437 F. Supp. 413 (N.D. Cal. 1977), af'd, 649 F.2d 670 (9th Cir. 1980).
378. Civil Rights Act of 1964, 42 U.S.C. §§ 2000e-1 to -17 (1976 & Supp. V 1981) (as

amended).
379. 649 F.2d at 682.
380. 700 F.2d at 697.
381. Id. at 698; see Howard Johnson Co. v. Detroit Local Joint Executive Bd., 417 U.S.

249 (1974), and subsequent cases.
382. 700 F.2d at 699.
383. Id.
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