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In 1983, the Eleventh Circuit Court of Appeals handed down relatively
few important decisions concerning bankruptcy law. In most of the cases
discussed in this Article, a careful reading of the statute alone supplied
the correct rule of decision. In a few cases, however, the broad language of
the statute or a conflict with other law required greater attention to the
policies underlying the law. All of the cases discussed arose under the
Bankruptcy Code.' Because of the passage of time, the few cases decided
early in the year that arose under the old Bankruptcy Act s are of limited
interest and are not discussed in this Article.

In Local Unions v. Brada Miller Freight System, Inc. (In re Brada
Miller Freight System, Inc.),s the Eleventh Circuit Court of Appeals ex-
amined the conflict between section 365(a) of the Bankruptcy Code,'
which permits a debtor to reject an executory contract, and section 8(d)
of the National Labor Relations Act, which deems the breach of a labor
agreement prior to its expiration date an unfair labor practice. The court
traced the history of the debtor's decline and recited some of the findings
the bankruptcy court made in that regard. In 1979, at its peak, the debtor
operated 550 trucks at some 29 terminals and generated revenues of
$180,000 a day.' After a strike and a decline in the auto industry in 1980,
the debtor operated only 129 trucks and lost over $65,000 per day in Au-
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gust and September of 1980.7 In the summer of 1980, the debtor laid off
employees, cut other expenses, and tried to negotiate with its creditors.
These actions failed to effect a recovery and on August 1, 1980, the
debtor filed a Chapter 11 petition.'

On August 5, 1980, the bankruptcy court entered an ex parte order
authorizing the debtor to reject the collective bargaining agreements with
its unions; the bankruptcy court later set that order aside pending a for-
mal hearing.' In the interim, the debtor attempted to deal directly with
the drivers, and a number of locals filed charges with the National Labor
Relations Board (NLRB) contending that the debtor's actions constituted
unfair labor practices. The bankruptcy court granted the debtor's motion
for a stay of the NLRB proceedings and held a formal hearing on Decem-
ber 11, 1980.10 The court decided that the evidence justified an order au-
thorizing the debtor to reject the collective bargaining agreements under
section 365(a), but did not enter specific findings of fact. On appeal, the
district court affirmed."

The Eleventh Circuit concluded that a collective bargaining agreement
constitutes an executory contract susceptible to rejection pursuant to sec-
tion 365(a) of the Bankruptcy Code, thereby recognizing a conflict be-
tween the bankruptcy and labor laws.12 In deciding this issue, the court
examined the argument offered in other cases that the debtor-in-posses-
sion represents a different legal entity from the prepetition debtor and,
accordingly, does not fall within section 8(d) of the National Labor Rela-
tions Act. The court did not find the new entity theory helpful for several
reasons, not the least of which included the fact that there would be no
need to reject the prepetition agreements if they failed to bind the new
debtor entity."' Yet, section 365(a) speaks not only in terms of assump-
tion of contracts, but also permits rejection of contracts. The argument of
the unions that Congress* intended to exclude collective bargaining agree-
ments from section 365(a) floundered on the fact that in section 1167 of
the Bankruptcy Code,14 Congress exempted railway labor agreements
from section 365(a), demonstrating that had Congress intended to exempt
all labor contracts, it knew how to do so. Thus, the court's reasoning led
it to conclude that there was a conflict that existed between the two stat-
utes that had to be resolved.

7. Id. at 893.
8. Id. at 892.
9. Id. at 892-93.

10. Id.
11. Id. at 893.
12. Id. at 893-94.
13. Id. at 895.
14. 11 U.S.C. § 1167 (Supp. IV 1980).
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The court began its reconciliation of the statutes by deciding that a
showing of benefit to the estate, the necessary standard in order to reject
an ordinary commercial contract, insufficiently protected employees'
rights under federal labor laws. ' The court also disapproved a standard
requiring the debtor to prove that liquidation would result unless the
court allowed a rejection of the labor contract. The court found, rather,
that the conflict must be resolved by balancing the equities, and "[tihe
probability of a forced liquidation is only one factor (though an important
one) in a court's consideration of a motion to reject ... .'"' The court
enumerated several factors for consideration: (1) The possibility of liq-
uidation; (2) the fact that even after rejection a debtor must bargain with
the union; (3) the claims resulting from rejection and the impact of these
claims on the debtor and the relief to be afforded to the claimants; (4) the
relative abilities of different classes of creditors to absorb the losses asso-
ciated with various possible resolutions of the dispute; and (5) the good
faith of the parties.17 Because the record failed to show that the bank-
ruptcy court had considered these factors, the court vacated the judgment
of the district court and remanded the case for further consideration."

Relying in large part on the decision of the Eleventh Circuit in Brada
Miller, the United States Supreme Court in NLRB v. Bildisco &
Bildisco," also held that collective bargaining agreements subject to the
National Labor Relations Act are executory contracts that may be re-
jected pursuant to section 365 of the Code.' 0 While approving the balanc-
ing of equities test referred to by the Eleventh Circuit, the Supreme
Court emphasized that the equities being balanced should relate to the
goal of reorganization. In Brada Miller the Eleventh Circuit stopped
short of requiring negotiations prior to a hearing on rejection, while in
Bildisco the Supreme Court stated that such negotiations should be
demonstrated: "Before acting on a petition to modify or reject a collec-
tive bargaining agreement, the Bankruptcy Court should be persuaded
that reasonable efforts to negotiate a voluntary modification have been
made and are not likely to produce a prompt and satisfactory solution."'

The meaning of the good faith requirement in Chapter 13" cases has
been one of the more frequently litigated issues over the last few years.
Section 1325(a)(3) provides that "[tIhe court shall confirm a plan if...

15. 702 F.2d at 897-98.
16. Id. at 899.
17. Id. at 899-900.
18. Id. at 901.
19. 104 S. Ct. 1188 (1984).
20. Id. at 1190.
21. Id. at 1190-91.
22. 11 U.S.C. §§ 1301-1330 (Supp. IV 1980).
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(3) the plan has been proposed in good faith and not by any means for-
bidden by law . . ."21 Tests of good faith have ranged from "best ef-
forts" or "meaningful or substantial repayment"" to "best interests" of
the parties involved.' 5 The court of appeals adopted a middle ground be-
tween those tests in Kitchens v. Georgia Railroad Bank and Trust Co.
(In re Kitchens)." In that case, the debtors had filed a Chapter 13 plan
proposing to repay unsecured creditors up to ten percent of their claims
some two years after secured creditors were paid. The unsecured debt
totalled $9215, and the secured debts totalled $6128.27 The debtors pro-
posed to pay off the secured debt in equal monthly installments over a
two year period totalling $275 per month. The bankruptcy court found
that the net disposable monthly income of the debtors prior to filing was
$1624 and that future monthly income would be $1479.' The bankruptcy
court overruled the appellees' objection, which was made on good faith
grounds, and concluded that the good faith standard is met if the value of
property to be distributed under a plan is not less than the amount that
would have been paid under a Chapter 7 liquidation.'M The district court
reversed, and the court of appeals affirmed.,"

While the failure of a debtor to make substantial repayment does not
in and of itself indicate a lack of good faith, the court of appeals decided
that to apply the good faith test properly, a court must review a number
of factors, including:

(1) the amount of the debtor's income from all sources;
(2) the living expenses of the debtor and his dependents;
(3) the amount of attorneys' fees;
(4) the probable or expected duration of the debtor's Chapter 13 plan;
(5) the motivations of the debtor and his sincerity in seeking relief

under the provisions of Chapter 13;
(6) the debtor's degree of effort;
(7) the debtor's ability to earn and the likelihood of fluctuation in his

earnings;
(8) special circumstances such as inordinate medical expense;
(9) the frequency with which the debtor has sought relief under the

Bankruptcy Reform Act and its predecessors;

23. Id. § 1325(a)(3).
24. In re Heard, 6 Bankr. 876, 884 (Bankr. W.D. Ky. 1980).
25. In re Purdy, 16 Bankr. 847, 858 (Bankr. N.D. Ga. 1981) (quoting H.R. Rzp. No. 95-

595, 95th Cong., 1st Se. (1977), reprinted in 1978 U.S. CoDe CONG. & AD. Nzws 5963,
6077-78).

26. 702 F.2d 885 (11th Cir. 1983).
27. Id. at 886.
28. Id,
29. Id.
30. Id. at 889.
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(10) the circumstances under which the debtor has contracted his
debts and has demonstrated bona fides, or lack of same, in dealings with
his creditors;

(11) the burden which the plan's administration would place upon the
trustee."'

Other factors the court summarily stated should be considered included
the substantiality of the repayment of unsecured creditors, any excep-
tional present circumstances of the debtor, the type of debts involved and
whether they would be nondischargeable under Chapter 7, and the accu-'
racy of the debtor's disclosures of his financial affairs.8 s

Under section 1129(a)(9)(C) of the Bankruptcy Code, a reorganization
plan may propose to defer the payment of delinquent taxes for as long as
six years, but the value of the deferred cash payments, as of the effective
date of the plan, must equal the allowed amount of the claim in ques-
tion.ss In United States v. Southern States Motor Inns, Inc. (In re
Southern States Motor Inns, Inc.)," the dispute concerned the rate of
interest on the deferred payments. In its initial plan, the debtor proposed
no interest, but in response to the government's objection, the debtor pro-
posed an annual rate of six percent. Again, the government objected, and
the bankruptcy court held a hearing to establish the proper rate." The
debtor offered evidence that the rates on mortgages obtained in connec-
tion with recent sales of its motels ranged from nine and one-tenth per-
cent to ten percent. Since certain United States Treasury rates were four-
teen percent, the government contended that a more risky unsecured
obligation should command an even higher rate, but the government indi-
cated that it would take twelve percent." The bankruptcy court took note
of the fact that 26 U.S.C. § 6621s7 set the statutory rate of interest on
unpaid federal taxes at twelve percent. Deducting one percent for
"rehabilitational aspects," the bankruptcy court found that eleven per-
cent represented the proper rate. On appeal, the district court affirmed."

The Eleventh Circuit found the method used by the courts below un-
satisfactory and reversed.3' The plain admonition of the statute that de-
ferred payments must equal the present value of the claim influenced the

31. Id, at 888-89.
32. Id. at 889.
33. 11 U.S.C. § 1129(a)(9)(C) (Supp. IV 1980).
34. 709 F.2d 647 (11th Cir. 1983).
35. Id. at 649.
36. Id.
37. 26 U.S.C. § 6621 (1976).
38. 709 F.2d at 650.
39. Id. at 653.
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court as the key consideration."0 The court went on to quote:

The factors relevant to determining an appropriate interest rate are
succinctly summarized in 5 Collier on Bankruptcy 1 1129.03, at 1129-65
(15th ed. 1982):

The appropriate discount [interest] rate must be determined on
the basis of the rate of interest which is reasonable in light of
the risks involved. Thus, in determining the discount [interest]
rate, the court must consider the prevailing market rate for a
loan of a term equal to the payout period, with due considera-
tion of the quality of the security and the risk of subsequent
default."1

The method used by the bankruptcy court contained deficiencies in
three respects. First, the rate set forth in 26 U.S.C. § 6621 did not neces-
sarily reflect the current market rate.'2 Second, there existed no recogni-
tion of the fact that actual rates vary depending on various factors such
as length of the term, the quality of the security, and the risk of subse-
quent default. Finally, the court of appeals pointed out that there is no
statutory basis for concluding that the debtor's ability to pay, that is, its
'rehabilitational aspects,' should bear on the rate of interest charged on
deferred payments. Because the government had stated its willingness to
accept twelve percent at oral argument, the court remanded with instruc-
tions to apply a twelve percent rate."

Reversing the decisions of the lower courts in In re Wilson,44 the court
of appeals held that a debtor may claim as exempt property excessive
attorney's fees recovered by the trustee" under section 329 of the Bank-
ruptcy Code.46 Section 522(g) of the Code 4 denies an exemption for prop-
erty recovered pursuant to specified sections of the Code concerning vol-
untary transfers. For example, a debtor cannot exempt fraudulently
transferred property recovered by a trustee when the debtor voluntarily
made the transfer. The bankruptcy court erroneously had concluded that
this section barred the debtor's exemption claim because of the voluntary
nature of the payment to the attorney.4" The court's reasoning was flawed
because section 329 is not one of the enumerated sections set out in sec-
tion 522(g). The court of appeals also rejected the district court's conclu-

40. Id. at 652.
41. Id. at 651.
42. Id. at 651-52.
43. Id. at 652.
44. 694 F.2d 236 (11th Cir. 1982).
45. Id. at 238-39.
46. 11 U.S.C. § 329 (Supp. IV 1980).
47. Id. § 522(g).
48. 694 F.2d at 238
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sion that the claim of exemption failed because the funds were not prop-
erty of the estate when the case was filed.49 If the funds were not property
of the estate, the trustee would have no authority to dispose of them in
the first place.

The Eleventh Circuit had occasion to deal with another dispute regard-
ing the exemption of property from the claims of creditors in Walker v.
Treadwell (In re Treadwell).Y In that case, the debtor had made trans-
fers of $4000 to his daughters within one year of filing the petition. The
debtor received no value in return for these transfers. The funds came
from a bank account that held only accumulated social security benefits."1

The trustee sought to recover the payments as fraudulent transfers under
section 548 of the Bankruptcy Code." There obviously had been no con-
sideration for the gifts of these funds, but the appellants contended that
section 207 of the Social Security Act barred the trustee's action. The
section in question provided that:

The right of any person to any future payment under this subchapter
[of social security benefits] shall not be transferable or assignable, at law
or in equity, and none of the moneys paid or payable or rights existing
under this subchapter shall be subject to execution, levy, attachment,
garnishment or other legal process, or to the operation of any bankruptcy
or insolvency law."

At first blush, it would appear that this language would sustain the
appellee's position that the funds were not subject to the operation of the
bankruptcy law. The Eleventh Circuit, however, found for the trustee." It
reasoned that the social security law, while granting an exemption to the
debtor, did not "prevent the Bankruptcy Code from requiring a debtor to
claim the exemption affirmatively, or to forego another otherwise availa-
ble exemption if the social security exemption is claimed."" Section
522(b) of the Bankruptcy Code" permits a debtor to choose either the
exemptions, enumerated in section 522(d) (unless applicable state law
does not authorize the debtor to claim those exemptions) or the exemp-
tions specified by state law or other federal law other than section
522(d)." At the time that the debtor filed his petition, Georgia permitted

49. Id.
50. 699 F.2d 1050 (11th Cir. 1983).
51. Id. at 1050.
52. 11 U.S.C. 548 (Supp. IV 1980).
53. 42 U.S.C. 5 407 (1976).
54. 699 F.2d at 1052.
55. Id. at 1052-53.
56. 11 U.S.C. § 522(b) (Supp. IV 1980).
57. Id. § 522(d).
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debtors to take the federal bankruptcy exemptions." Accordingly, the
court concluded that the debtor had a choice between the two exemption
systems set up in section 522 and, having chosen the federal bankruptcy
exemptions, he could not also take the exemptions that would have other-
wise been available under the social security law.59-

In Citicorp (USA), Inc. v. Davison Lumber Co.,6° the court of appeals
decided that under Florida law," a perfected security interest in a general
intangible does not continue to be perfected in proceeds in the form of a
certificate of deposit not in the possession of the secured party. A per-
fected security interest remains continuously perfected if the proceeds of
the collateral covered by the financing statement are identifiable cash
proceeds." Identifiable cash proceeds are "money, checks, deposit ac-
counts, and the like."" Since a certificate of deposit is obviously not a
check or money, and since the. term "deposit account" is defined in the
Florida statute as something other than a certificate of deposit,4 the
court of appeals narrowed the issue to whether the phrase "the like" in-
cludes a certificate of deposit. Referring to legislative history, the court
found that the definition of the term "deposit account" was specifically
amended to exclude a certificate of deposit." Thus, the legislature clearly
meant to exclude a certificate of deposit in the catchall phrase "the
like.""

In Raiford, H v. Abney (In re Raiford, II), 7 the debtor's discharge was
denied because of his guilty plea to a criminal charge under 18 U.S.C. §
152." The debtor did not contest that his guilty plea might be evidence of
fraudulent acts within the meaning of section 727 of the Bankruptcy
Code." He contended, rather, that summary judgment was improper be-
cause the guilty plea should not have been conclusive but should have
constituted only a rebuttable presumption. Rejecting the debtor's posi-
tion, the court of appeals offered two grounds for its decision. First, while
a judicial admission normally is binding only in the case in which it is
made, the crime to which the debtor pleaded guilty arose out of the bank-

58 699 F.2d at 1052 n.2.
59. Id. at 1052.
60. 718 F.2d 1030 (11th Cir. 1983).
61. FLA. STAT. ANN. § 679.306(1) (Harrison 1980).
62. 718 F.2d at 1032.
63. FLA. STAT. ANN. § 679.306(1) (Harrison 1980).
64. Id. § 679.105(1)(o).
65. 718 F.2d at 1032.
66. Id.
67. 695 F.2d 521 (11th Cir. 1983).
68. 18 U.S.C. § 152 (1976).
69. 11 U.S.C. § 727 (Supp. IV 1980).
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ruptcy case in which he sought a discharge.70 Second, the court held that
fairness allowed the use of the doctrine of collateral estoppel in this case,
even though the complainant in the bankruptcy case (the trustee) had
replaced the complainant in the criminal case (the United States), be-
cause the debtor had adequate incentive to litigate the factual issues in
the criminal case. 1

The case of In re Odom7 presented an issue of first impres-
sion: whether secured creditors who have obtained relief from the auto-
matic stay under 11 U.S.C. § 362" are "parties" within the meaning of 28
U.S.C. § 1293(b), 4 which permits a direct appeal from a final order of a
bankruptcy court to a court of appeals "if the parties to such appeal
agree."7 5 The order on appeal dismissed the Chapter 11 proceeding on the
bankruptcy court's sua sponte finding that no reasonable likelihood of
rehabilitation existed within the meaning of 11 U.S.C. § 1112.7 The
debtor appealed directly to the court of appeals without obtaining the
consent of the secured parties, who were no doubt content merely with
relief from the stay.77 The debtor argued that no adverse party existed
and that his consent to the appeal sufficed.70 The court of appeals dis-
agreed, pointing out that the secured creditors held a "substantial inter-
est" in the debtor's attempt to effect a reorganization and therefore were
considered "parties" under 11 U.S.C. § 1293(b).7"

In Columbus College v. Shore (In re Shore), ° the debtor attempted to
discharge an educational loan by arguing that the college did not make
the loan, but rather that a trust had made it. With exceptions not rele-
vant to this case, section 523(a)(8) of the Bankruptcy Code81 denies dis-
charge from a debt "for an educational loan made, insured or guaranteed
by a governmental unit ... ." Columbus College certainly constituted a
"governmental unit" within the definition of that term in section, 101(21)
of the Bankruptcy Code." In a per curiam opinion, the court of appeals
rejected the debtor's argument. While Columbus College stood as a bene-
ficiary of the trust in question and used funds generated by the trust to

70. 695 F.2d at 522-23.
71. Id. at 523-24.
72. 702 F.2d 962 (11th Cir. 1983).
73. 11 U.S.C. § 362 (Supp. IV 1980).
74. 28 U.S.C. § 1293(b) (Supp. II 1978).
75. Id.
76. 11 U.S.C. § 1112 (Supp. IV 1980).
77. 702 F.2d at 962-63.
78. Id. at 963.
79. Id. at 963-64.
80. 707 F.2d 1337 (11th Cir. 1983).
81. 11 U.S.C. § 523(a)(8) (Supp. IV 1980).
82. Id. § 101(21).
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make the loan to the debtor, the loan agreement recited the debtor's
promise to repay the college. The source of the funds, therefore, was
immaterial.'

83. 707 F.2d at 1339.


