
Antitrust

by Michael Eric Ross*

The antitrust workload of the Eleventh Circuit was extremely light in
1983 with only nine decisions.1 This limited antitrust docket is consistent
with the general decline in antitrust litigation over the past five years,2

but it may be temporary in view of the recent upturn in new antitrust
filings.'

In any event, last term's antitrust opinions are at least noteworthy for
halting the markedly pro-defendant drift of the court's antitrust output
since 1977. 4 Nearly half of the decisions were in favor of plaintiffs,' and
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1971); Harvard University (J.D., 1974). Member, State Bar of Georgia.

The opinions expressed in this article are the personal views of the author. In addition,
either the author or his firm represented defendants in the district court in United States v.
Southern Motor Carriers Rate Conference, Inc., 467 F. Supp. 471 (N.D. Ga. 1979), af'd, 702
F.2d 532 (5th Cir. 1983) (Unit B en banc), petition for cert. filed, 52 U.S.L.W. 3071 (U.S.
May 27, 1983) (No. 82-1922), and on petition for rehearing in Port Terminal & Warehousing
Co. v. John S. James Co., 695 F.2d 1328 (11th Cir. 1983), both of which are discussed herein.

1. Excluding the en banc decision in United States v. Southern Motor Carriers Rate
Conference, Inc., 702 F.2d 532 (5th Cir. 1983) (Unit B en banc), petition for cert. filed, 52
U.S.L.W. 3071 (U.S. May 27, 1983) (No. 82-1922), only seven of the court's twelve active
judges participated in last term's antitrust opinions. Judges Roney and Tjofiat led the way
by each sitting on three antitrust panels, and Judge Tjoflat also combined with Judge Hill
to write fully half of the eight panel decisions. Further, none of these cases produced multi-
ple opinions except for the dissent of Senior Judge Morgan in Kinnett Dairies, Inc. v. Dairy-
men, Inc., 715 F.2d 520 (11th Cir. 1983) (per curiam), cert. denied, 52 U.S.L.W. 3612 (U.S.
Feb. 21, 1984), and Judge Vance's concurrence in Consultants & Designers, Inc. v. Butler
Serv. Group, Inc., 720 F.2d 1553 (11th Cir. 1983).

2. See Ross, Antitrust, 1982 Eleventh Circuit Survey, 34 MEnca L. REv. 1191, 1191 &
n.1 (1983).

3. See ArmN. O'nca oy mu U.S. Coums ANN. Rzp. 128 (1983) (antitrust actions com-
menced in the federal district courts increased 12.1% in fiscal year 1983 as compared to the
prior year and, after two years of decline, the number of new private antitrust suits gained
almost 15% over fiscal year 1982).

4. See Rose, supra note 2, at 1195-96; Yetter, Antitrust, 1981 Eleventh Circuit Survey,
33 Mzcmn L. Rav. 1001, 1001 (1982) ("[A) private plaintiff considering antitrust litigation
in the Fifth Circuit would do well to consider another venue.").

5. See Graphic Prod. Distrib., Inc. v. Itek Corp., 717 F.2d 1560 (11th Cir. 1983) (affirms
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even when defendants prevailed s the cases are not entirely without en-
couragement for future antitrust claimants.

Moreover, while most of the Eleventh Circuit's 1983 antitrust jurispru-
dence is substantively routine, three of last term's opinions offer signifi-
cant contributions to various developing areas of antitrust law. This Arti-
cle will examine each of these holdings in detail and then briefly
summarize the rest of the court's 1983 antitrust decisions.

I. COMPULSION AS A PREREQUISITE TO EXEMPTING PRIVATE CONDUCT

FROM THE ANTITRUST LAWS UNDER THE 'STATE ACTION' DOCTRINE

In 1943 the Supreme Court ruled in Parker v. Brown7 that the federal
antitrust laws were not intended to cover "state action or official action
directed by a state."" 'State action' immunity, after laying essentially dor-
mant for more than 30 years,' has become a leading arena of antitrust
warfare as litigants, commentators, and lower courts have struggled to
follow the almost annual 'refinements' of the doctrine announced by the
Supreme Court in a series of often divided opinions beginning in 1975
with Goldfarb v. State Bar of Virginia.10

jury verdict for plaintiff); Quality Foods v. Latin Am. Agribusiness Dev. Corp., 711 F.2d 989
(11th Cir. 1983) (reverses and remands dismissal of complaint for failure to state a claim);
United States v. Southern Motor Carriers Rate Conference, Inc., 702 F.2d 532 (5th Cir.
1983) (Unit B en banc) (affirms summary judgment for plaintiff), petition for cert. filed, 52
U.S.L.W. 3071 (U.S. May 27, 1983) (No. 82-1922); Port Terminal & Warehousing Co. v.
John S. James Co., 695 F.2d 1328 (11th Cir. 1983) (affirms jury verdict for plaintiffs).

6. See Consultants & Designers, Inc. v. Butler Serv. Group, Inc., 720 F.2d 1553 (11th
Cir. 1983) (affirms bench decision for defendant); Kinnett Dairies, Inc. v. Dairymen, Inc.,
715 F.2d 520 (11th Cir. 1983) (per curiam) (affirms bench decision for defendant), cert. de-
nied, 104 S. Ct. 1327 (1984); Construction Aggregate Transp., Inc. v. Florida Rock Indus.,
Inc., 710 F.2d 752 (11th Cir. 1983) (reverses and remands jury verdict for plaintiff);
Aquachem Co. v. Olin Corp., 699 F.2d 516 (11th Cir. 1983) (affirms directed verdict for
defendant); Bill Beasley Farms, Inc. v. Hubbard Farms, 695 F.2d 1341 (11th Cir. 1983) (af-
firms denial of plaintiff's motion for a new trial).

7. 317 U.S. 341 (1943).
8. Id. at 351.
9. See Note, Parker v. Brown Revisited: The State Action Doctrine After Goldfarb,

Cantor, and Bates, 77 COLUM. L. REv. 898, 899-900 (1977).
10. 421 U.S. 773 (1975); see Rice v. Norman Williams Co., 458 U.S. 654 (1982) (majority

and concurring opinions); Community Communications Co. v. City of Boulder, 455 U.S. 40
(1982) (5-1-3 split); California Retail Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445
U.S. 97 (1980); New Motor Vehicle Bd. v. Orrin W. Fox Co., 439 U.S. 96 (1978) (6-2-1 split);
City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389 (1978) (5-4 with six different
opinions); Bates v. State Bar, 433 U.S. 350 (1977); Cantor v. Detroit Edison Co., 428 U.S.
579 (1976) (6-3 with four separate opinions). See generally Kennedy, Of Lawyers,
Lightbulbs, and Raisins:-An Analysis of the State Doctrine Under the Antitrust Laws, 74
Nw. U.L. Rzv. 31 (1979); Burling, Lee & Quarles, "State Action" Antitrust Immunity-A
Doctrine in Search of Definition, 1982 B.Y.U. L Rav. 809.
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Much of the controversy has focussed on the degree of state involve-
ment that is needed to bring practices and activities of parties other than
the state itself within the state action exemption.1 For example, in Gold-
farb a unanimous Supreme Court held that the "threshold inquiry", for
determining the applicability of the state action doctrine is whether the
allegedly wrongful behavior is "compelled by direction of the State acting
as a sovereign."13 Likewise, in Cantor v. Detroit Edison Co.,"4 the Court
appeared to reaffirm that the state action exemption had to be premised
on actual state compulsion when it cautioned that "state authorization,
approval, encouragement, or participation in restrictive private conduct
confers no antitrust immunity."Is

Goldfarb and Cantor were cases in which private parties sought to in-
voke the state action defense.' By contrast, in subsequent decisions in-
volving municipalities and other lower state agencies, the Court ruled
that the requisite state action could be shown by proving that the chal-
lenged activity was undertaken pursuant to a "clearly articulated and af-
firmatively expressed"17 state policy to displace competition with regula-
tion, and perhaps also that it was "actively supervised'" by the state."

11. See New Mexico v. American Petrofina, Inc., 501 F.2d 363, 367-72 (9th Cir. 1974)
(states are outside of the reach of the Sherman Act); Ajax Aluminum, Inc. v. Goodwill In-
dus., 564 F. Supp. 628, 631-34 (W.D. Mich. 1983) (states are outside the reach of the Sher-
man Act). But see Charley's Taxi Radio Dispatch Corp. v. SIDA of Hawaii, Inc., 562 F.
Supp. 712, 717-19 (D. Hawaii 1983) (state could be liable for violation of the federal anti-
trust laws).

12. 421 U.S. at 790.
13. Id. at 791 (minimum fee schedule for lawyers published by a county bar association

was not 'state action' even though it was enforced by the state bar and ultimately supervised
by the state supreme court).

14. 428 U.S. 579 (1976).
15. Id. at 592-93 (no 'state action' immunity was conferred by a state public utility com-

mission's approval of defendant utility's longstanding practice of allegedly 'tying' lightbulbs
to electricity by including the cost of the bulbs in the electricity charge and providing con-
sumers with 'free' replacement bulbs).

16. Even though the state bar defendant in Goldfarb might have been a state agency
"for some limited purposes," 421 U.S. at 791, its codefendant county bar association was a
completely private organization, id. at 776, 790. Goldfarb can consequently be viewed as a
'private party' case. See 702 F.2d at 535 n.5.

17. City of Lafayette v. Louisiana Power & Light Co., 435 U.S. at 410 (Brennan, J.,
plurality opinion); accord Community Communications Co. v. City of Boulder, 455 U.S. 40,
51 (1982); California Retail Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97, 105
(1980); New Motor Vehicle Bd. v. Oirin W. Fox Co., 439 U.S. 96, 109 (1978); Bates v. State
Bar, 433 U.S. 350, 362 (1977).

18. 435 U.S. at 410. Notwithstanding explicit reference to such an 'active supervision'
requirement in each of the above-cited opinions in Bates, Midcal, and City of Lafayette, in
City of Boulder the majority expressly left open the question of whether active state super-
vision must be shown to cloak state municipalities or subdivisions with the mantle of state
action immunity. See 455 U.S. at 51 n.14; see also Massachusetts Furniture & Piano Movers
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This chronology of cases prompted several lower courts and antitrust
scholars to conclude that the Supreme Court had effectively adopted this
two-pronged test of (i) "clearly articulated and affirmatively expressed"
state policy and (ii) "active supervision" by the state as the criteria for
state action immunity of private parties.19 But in United States v. South-
ern Motor Carriers Rate Conference, Inc.20 the former Fifth Circuit,"1 sit-
ting en banc, disagreed with this reading and upheld the panel determi-
nation3

2 that nothing short of state compulsion can bring private behavior
within the state action doctrine.

Defendants were three southern rate bureaus that represented their
motor common carrier members before the Interstate Commerce Com-
mission (ICC) and the regulatory commissions of the states of Alabama,
Georgia, Mississippi, North Carolina, and Tennessee.23 These defendants
basically (i) provide a forum for their member carriers to discuss and
agree on rates to propose to the federal and state regulators, (ii) publish
these proposed tariffs, and (iii) furnish counsel, staff, and facilities to pre-
pare cost studies and other documentary and testimonial evidence in sup-
port of the proposed rates." Although these functions of defendants

Ass'n, 3 TRADs REG. REP. (CCH) 22,081, 22,768 n.22 (F.T.C. Sept. 28, 1983) (reserves
ruling on issue). But see Central Iowa Refuse Sys., Inc. v. Des Moines Metropolitan Area
Solid Waste Agency, 715 F.2d 419, 428 (8th Cir. 1983), petition for cert. filed, 52 U.S.L.W.
3441 (U.S. Nov. 11, 1983) (No. 83-825), and Town of Hallie v. City of Eau Claire, 700 F.2d
376, 383-84 (7th Cir. 1983), petition for cert. filed, 52 U.S.L.W. 3070 (U.S. May 11, 1983)
(No. 82-1832) (active state supervision need not be proven when defendant is a
municipality).

19. See First American Title Co. v. South Dakota Land Title Ass'n, 714 F.2d 1439, 1451
(8th Cir. 1983), cert. denied, 104 S. Ct. 709 (1984); Turf Paradise, Inc. v. Arizona Downs,
670 F.2d 813, 823 n.8 (9th Cir.), cert. denied, 456 U.S. 1011 (1982); Caribe Trailer Sys., Inc.
v. Puerto Rico Maritime Shipping Auth., 475 F. Supp. 711, 724-25 (D.D.C. 1979), affd per
curiam, No. 79-1658 (D.C. Cir. 1980), cert. denied, 450 U.S. 914 (1981); Areeda, Antitrust
Immunity for "State Action" After Lafayette, 95 H~Av. L. REv. 435, 436-37 & n.7 (1981);
Page, Antitrust, Federalism, and the Regulatory Process: A Reconstruction and Critique
of the State Action Exemption After Midcal Aluminum, 61 B.U. L. Rv. 1099, 1122 n.141
(1981); see also Massachusetts Furniture & Piano Movers Ass'n, 3 TRAD REG. REP. (CCH)
22,081, 22,759, 22,764 (F.T.C. Sept. 28, 1983) ("[E]ven if the analysis for private parties is
shaped solely by the Cantor and Goldfarb precedents, those two cases may not conclusively
establish that private action must always be compelled by the state as a prerequisite to
application of the state action doctrine.").

20. 702 F.2d 532 (5th Cir. 1983) (Unit B an banc), cert. granted, 52 U.S.L.W. 3885 (U.S.
June 12, 1984) (No. 82-1922).

21. See Baker, A Primer on Precedent in the Eleventh Circuit, 1982 Eleventh Circuit
Survey, 34 MEE= L. Rav. 1175 (1983).

22. 672 F.2d 469 (5th Cir. 1982) (Unit B).
23. 702 F.2d at 534. In addition, the National Association of Regulatory Utility Commis-

sioners (NARUC) had been allowed to intervene as a defendant in the district court. See
702 F.2d at 534 n.2.

24. Id. at 534.
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before the ICC with respect to interstate rates are statutorily exempt
from the antitrust laws,1s the trial court granted summary judgment to
the government on its claim that they had engaged in per se illegal price
fixing in violation of section 1 of the Sherman Act by performing the
identical services, and particularly the first of the aforementioned activi-
ties, in connection with seeking state regulatory approval of intrastate
tariffsO2 6

The government did not contest that the named states "actively super-
vised" defendants' allegedly unlawful conduct.' 7 Furthermore, there was
substantial evidence, including evidence introduced by the amicus partic-
ipation of the states, that they each had a "clearly expressed and affirma-
tively articulated" *policy in favor of defendants' joint rate proposing
practices.28 The sole issue before the en banc court, therefore, was
"whether a private party may avail itself of the state action exception to
federal antitrust laws only if the state compels it to perform the disputed
actions.""9

25. See 49 U.S.C.A. § 10706(b)(2) (West Supp. 1983). Under the Motor Carrier Act of
1980, Pub. L. No. 96-296, § 14(b)(3)(D), 94 Stat. 793, 805 (1980), this immunity will be
removed for single line rates as of July 1, 1984. Moreover, the ICC is currently studying the
possibility of withdrawing the exemption for collective ratemaking on interstate shipments
of less than 1,000 pounds; see ICC Ex Part No. MC 172, 48 Fed. Reg. 46,399 (announced
Oct. 12, 1983), and both federal antitrust enforcement agencies are forcefully advocating
this step, if not the total elimination of motor carrier antitrust immunity. See, e.g., J. Weiss,
Remarks before the American Movers Conference (Oct. 4, 1983), reprinted in 45 Awrrusr
& TRADE R. REp. (BNA) No. 1144, at 973 (Dec. 15, 1983) (Antitrust Division and FTC
urge 1CC to do away with antitrust immunity altogether for collective ratemaking by motor
carriers).

26. United States v. Southern Motor Carriers Rate Conference, Inc., 467 F. Supp. 471,
473 (N.D. Ga. 1979). In arriving at this conclusion, the district court rejected defendants'
three other contentions. These contentions concerned: first, defendants' reliance on the
"Noerr-Pennington" doctrine, see UMW v. Pennington, 381 U.S. 657 (1965), and Eastern
R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961) (concerted
private efforts to induce governmental action do not violate the antitrust laws); second, the
implied immunity allegedly resulting from either the statutory exemption for collective in-
terstate rate proposing practices, (see supra note 25 and accompanying text) or the exis-
tence of pervasive state regulation of defendants' intrastate activities pursuant to 49
U.S.C.A. § 10521(b) (West Supp. 1982); and finally, the putative parallel between their al-
leged joint ratemaking and the joint copyright licensing arrangements that the Supreme
Court refused to equate with "naked" price-fixing in Broadcast Music, Inc. v. Columbia
Broadcasting Sys., Inc., 441 U.S. 1 (1979). See 467 F. Supp. at 484-87. The panel upheld
each of these rulings, 672 F.2d at 476-81, and defendants limited their request for en banc
review to the foregoing state action and implied immunity defenses. 702 F.2d at 534.

27. See 702 F.2d at 539 & n.12.
28. See id. at 538 n.l1. But see id. at 548 (Hill, J., dissenting) (only Georgia, North

Carolina, and Tennessee have a "clearly articulated and affirmatively expressed policy in
favor of permissive ratemaking").

29. 702 F.2d at 534. The court also affirmed the lack of any implied immunity for defen-
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In finding that this compulsion is demanded, the majority" emphasized
that the Court in Goldfarb and Cantor, the only two Supreme Court state
action opinions concerning private defendants, 1 spoke of a compulsion
requirement, 2 that these decisions were unanimous on this point," and
that the Supreme Court's later state action casess' not only failed to disa-
vow the compulsion language in Goldfarb and Cantor, but cited it with
implicit approval." Further, the en banc court noted that the Supreme
Court consistently has indicated that the scope of state action immunity
might depend on whether the defendant is a private party or a public
entity." Finally, the court reasoned that private behavior can never be
imbued with state action in the absence of state compulsion because oth-
erwise, "[riegardless of how strongly a state may wish to remove private
action" from the federal antitrust laws, "the [ultimate] decision to adopt
such conduct remains that of the individual" and not of the state.37

Even though the court softened its ruling somewhat by acknowledging
that a requirement of state compulsion does not mean that "private par-
ties may have no role in proposing mandatory state action, ' ' " the decision
appears to be unduly harsh and inflexible. In essence, it forces the states
to either forego the administrative and economic benefits of voluntary, ad
hoc joint tariff proposals, or enact a regulatory regime in which no indi-

dants' collective intrastate rate proposing behavior. See id. at 542 n.20; see also supra note
26.

30. The court split 8-4 on this issue. Judge Johnson, who authored the panel opinion,
again wrote for the court, and Judges Hill and Clark submitted separate, but reinforcing,
dissents.

31. See supra note 16 and accompanying text.
32. 702 F.2d at 536 (quoting Goldfarb v. Virginia State Bar, 421 U.S. 773, 791 (1975)

(the action must be "compelled by direction of the State acting as a sovereign"), and Cantor
v. Detroit Edison Co., 428 U.S. 579, 592 (1976) ("In this case we are asked to hold that
private conduct required by state law is exempt from the Sherman Act.")).

33. 702 F.2d at 536 & n.8.
34. See supra note 10.
35. See 702 F.2d at 539-41. For instance, in Midcal the Supreme Court quoted the pas-

sage from Goldfarb warning that- "It is not enough that... anticompetitive conduct is
'prompted' by state action; rather, anticompetitive activities must be compelled by direction
of the State acting as a sovereign." 445 U.S. at 104 (quoting Goldfarb v. Virginia State Bar,
421 U.S. 773, 791 (1975)) (editing in original).

36. 702 F.2d at 537 (citing Bates v. State Bar, 433 U.S. 350, 361 (1977) ("Cantor would
have been an 'entirely different case' had the action been against a public official or public
agency rather than against a private party"), and Cantor v. Detroit Edison Co., 428 U.S.
579, 585-92, 600-01 (1976) (distinguishing Parker as involving only public defendants)).

37: 702 F.2d at 537. "[Wle do not see how a private party can carry out a clearly articu-
lated and affirmatively expressed state policy when it is left to the private party to carry out
that policy or not as he sees fit." Id. at 539.

38. Id. at 536 n.6.
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vidual motor carrier can submit its own rate proposal3 Yet, this latter
alternative would not only be more anticompetitive than the present sys-
tem,'40 but it also runs squarely contrary to the "absolute right [of mem-
ber carriers] to take independent action" that is an explicit statutory con-
dition of antitrust immunity for defendants' interstate rate proposing
activities."1 Hopefully either the Supreme Court or Congress will be
spurred to relieve states and the trucking industry from this Hobson's
choice'

2

II. THE BURDEN OF PROOF ON ANTITRUST

A. Claims Involving Nonprice, Vertical Restraints

In 1977 the Supreme Court held in Continental T.V., Inc. v. GTE Syl-
vania, Inc." that vertically imposed customer and territorial restrictions
are not per se offenses of the Sherman Act, as it had ruled ten years ear-
lier in United States v. Arnold, Schwinn & Co.," but instead must be
judged under the 'rule of reason." 5 Thus, antitrust plaintiffs complaining
of customer and territorial restraints now must establish that these re-
straints in fact adversely affect competition in a relevant market." The
precise nature of this evidentiary showing, however, has remained

39. See id. at 546 (Hill, J., dissenting).
40. Appellants argue... that competition is undermined by a state action require-

ment that allows states to eliminate competition completely but not to maintain a
policy that gives parties the choice of whether or not to compete. But the rationale
of the state action doctrine is federalism, not the maximization of competition.

702 F.2d at 541.
41. 49 U.S.C.A. § 10706(d)(2)(C) (West Supp. 1983); see 702 F.2d at 548 (Clark, J.,

dissenting).
42. Armed with its victory in Southern Motor Carriers Rate Conference, the govern-

ment has aggressively moved to enjoin other motor carrier rate bureaus from engaging in the
same kind of collective rate proposing practices. See, e.g., United States v. Niagara Frontier
Tariff Bureau, Inc., No. 83-1681 (W.D.N.Y. filed June 10, 1983); In re New England Motor
Rate Bureau, Inc., Dkt. No. 9170 (FTC filed Oct. 28, 1983). See generally Note, State Ac-
tion Immunity and the Compulsion Requirement: Joint Ratemaking in Intrastate Truck-
ing, 71 CALw. L. Ray. 1557 (1983).

43. 433 U.S. 36 (1977).
44. 388 U.S. 365 (1967).
45. 433 U.S. at 49. "Under this rule, the factfinder weighs all of the circumstances of a

case in deciding whether a restrictive practice should be prohibited as imposing an unrea-
sonable restraint on competition." Id.; accord, e.g., National Soc'y of Professional Eng'rs v.
United States, 435 U.S. 679, 691 & n.17 (1978); Board of Trade v. United States, 246 U.S.
231, 238 (1918).

46. See, e.g., Mendelovitz v. Adolph Coors Co., 693 F.2d 570, 575 (5th Cir. 1982); Sports
Center, Inc. v. Riddell, Inc., 673 F.2d 786, 790 (5th Cir. 1982).
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murky.47 In Graphic Products Distributors, Inc. v. Itek Corp. 4 the Elev-
enth Circuit attempted to clarify this situation.

Itek manufactures offset platemakers, duplicators, camera processors,
and other graphic equipment and supplies. Itek originally distributed its
products exclusively through an internal sales organization, but it eventu-
ally appointed approximately thirty independent distributors, including
Graphic Products Distributors (GPD), to try to increase sales and handle
service in areas outside the major urban centers that were already rela-
tively well covered by Itek's own branch offices.' 9 Each of these distribu-
tors was assigned an exclusive sales territory, and Itek terminated GPD
when it proceeded to make ten percent of its sales outside of its desig-
nated area. Most of these GPD outside-area sales were made in the terri-
tory reserved for Itek's Atlanta branch office."

GPD brought suit alleging that Itek's above-described behavior consti-
tuted an unreasonable restraint of trade and price-fixing in violation of
section I of the Sherman Act. 1 The district court granted summary judg-
ment for Itek on GPD's charges of price-fixing and horizontal market al-
location," but the jury found that the territorial restrictions placed by
Itek on GPD, and its enforcement thereof through termination of GPD's
distributorship, were unreasonable and without valid business justifica-
tion, and it awarded GPD $200,000 in compensatory damages.'9 The dis-
trict court denied Itek's post-trial motions for judgment notwithstanding
the verdict or a new trial, and Itek appealed."

The Eleventh Circuit affirmed the jury's verdict, although "not without
some reluctance.""" After recognizing the controlling authority of GTE

47. See, e.g., Pitofsky, The Sylvania Case: Antitrust Analysis of Non-Price Vertical
Restrictions, 78 COLuM. L. Rav. 1, 11, 34 (1978); Posner, The Rule of Reason and the Eco-
nomic Approach: Reflections on the Sylvania Decision, 45 U. Cm. L. REv. 1 (1977).

48. 717 F.2d 1560 (11th Cir. 1983).
49. Id. at 1564-65.
50. Id. at 1565.
51. Id. GPD also asserted state antitrust law claims, but they were either abandoned or

involuntarily dismissed during trial and thereupon fell out of the case. Id. at 1566 n.4.
52. Id. at 1565; see also infra text accompanying notes 115-116. GPD did not appeal

these determinations, 717 F.2d at 1565. But see id. at 1576 ("The district court correctly
ruled that the restraints Itek imposed on its distributors were... vertical, and should be
tested under the rule of reason," even though there was evidence that its termination was at
least partially intended to thwart its extraterritorial discounting.) See infra text accompany-
ing note 71. Proof of such motivation arguably removes-a territorial or customer restriction
from the category of nonprice vertical restraints contemplated by GTE Sylvania. See Mon-
santo Co. v. Spray-Rite Serv. Corp., 104 S. Ct. 1464, 1468-69 n.6 (1984).

53. 717 F.2d at 1565-66.
54. Id. at 1566.
55. Id. at 1564; see also infra text accompanying notes 84-85.
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Sylvania, and that it commanded use of the 'rule of reason'," the court
observed that the GTE Sylvania opinion "provides us with little guidance
as to how the rule should be applied.' 7 Nonetheless, the former Fifth
Circuit 8 had previously "narrowed the broad-ranging inquiry called for
by the rule of reason by insisting, at the threshold, that a plaintiff attack-
ing vertical restrictions establish the market power of defendant." 5 When
defendant lacks meaningful market power, and the market is substan-
tially competitive, "[w]hatever vertical restraints [defendant] imposed on
its dealers, their effect could not have been to raise the price consumers
paid for [the relevant product).' "s

Accordingly, the Eleventh Circit first determined that the evidence of
record amply supported GPD's alleged relevant market s' and its assertion
that Itek possessed significant, if not monopoly, power therein." Yet
"[h]aving crossed this threshold," GPD still had to "take its 'first step'
[by] 'show[ing an] anticompetitive effect, either in the intrabrand or in-
terbrand markets.' "6

This "first step" could not be met, however, just by relying on the re-
striction on intrabrand competition, that, "almost by definition," accom-
panies any vertical restraint." Rather, whether such a restriction nega-
tively impacts consumer welfare's "cannot be viewed in isolation from the

56. 717 F.2d at 1566, 1567-68.
57. Id. at 1568 (footnote omitted).
58. See Baker, supra note 21.
59. 717 F.2d at 1568; accord Valley Liquors, Inc. v. Renfield Importers, Ltd., 678 F.2d

742, 745 (7th Cir. 1982).
60. 717 F.2d at 1568 (quoting Muenster Butane, Inc. v. Stewart Co., 651 F.2d 292, 298

(5th Cir. 1981) (Unit A)) (editing in original and editing added by author).
61. The court had no problem with GPD's proposed national geographic market, 717

F.2d at 1569, and it upheld a relevant product market confined to platemakers. The court
also excluded Itek's other product lines because GPD had tried its case to the jury on this
market definition without objection from Itek. Id.

62. 717 F.2d at 1570. The trial testimony demonstrated that Itek had approximately 70-
75% of the national platemaker market during the relevant period of time. Id.

63. Id. at 1571 (quoting H & B Equip. Co. v. International Harvester Co., 577 F.2d 239,
246 (5th Cir. 1978)) (editing in original and editing added by author). "Interbrand competi-
tion is the competition among the manufacturers of the same generic product... and is the
primary concern of antitrust law .... [I]ntrabrand competition is the competition between
the distributors-wholesale or retail-of the product of a particular manufacturer." GTE
Sylvania, 433 U.S. at 52 n.19.

64. 717 F.2d at 1571; see also The Supreme Court, 1976 Term, 91 HARv. L. REv. 72, 239
n.64 (1977) (GTE Sylvania ought to be construed to require plaintiffs complaining of non-
price vertical restraints to prove more than "a decrease in intrabrand competition or some
other minimal threshold negative effect").

65. See Reiter v. Sonotone Corp., 442 U.S. 330, 343 (1979) ("Congress designed the Sher-
man Act as a 'consumer welfare prescription' ") (quoting R. BoRK, THE ANTTuST PARADOX

66 (1978)).
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interbrand market structure."" Put differently, even "after crossing the
threshold of showing Itek's market power, [GPD] was required to estab-
lish that the interbrand market structure was such that intrabrand com-
petition was a critical source of competitive pressure on price, and hence
of consumer welfare."' 7

To be sure, this purportedly additional showing largely overlaps with,
and flows from, plaintiff's 'threshold' proof of defendant's market
power." It is nevertheless revealing that the court's consideration of this
point did not stop with a reference to Itek's substantial market power.
The court also took into account the evidence that Itek deliberately as-
signed and enforced its territories to preclude intrabrand competition, in-
cluding price competition;'* that this territorial system was "airtight" or
absolute;7' and that GPD's extraterritorial sales efforts had injected sig-
nificant intrabrand competition into those areas.71 In the context of Itek's
market power, this proof convinced the Eleventh Circuit that GPD had at
least created a jury question on whether GPD's treatment by Itek "had
substantially adverse effects on price competition and consumer
welfare.'

But this showing did not end the inquiry. As the court explained:

[D]emonstrating an anticompetitive effect is but the first step of what
must be a systematic comparison of the negative effects of the restraint
on intrabrand competition and interbrand competition, if any, with any
alleged positive effects on interbrand competition stemming from the re-
straints. This is the critical analysis required by Sylvania.73

66. 717 F.2d at 1571.
67. Id. at 1573.
68.. As the court itself appreciated:

A seller with considerable market power in the interbrand market--whether stem-
ming from its dominant position in the market structure or from the successful
differentiation of its products-will necessarily have some power over price. In
that situation, intrabrand competition will be a significant source of consumer
welfare because it alone can exert downward pressure on the retail price at which
the good is sold.

Id. at 1572 n.20.
69. Id. at 1573-74; see also Board of Trade v. United States, 246 U.S. 231, 238 (1918)

("[klnowledge of intent may help the court to interpret facts and to predict consequences").
70. 717 F.2d at 1574 & n.25.
71. Id. at 1574-75.
72. Id. at 1575.
73. Id. at 1571. But see Consultants & Designers, Inc. v. Butler Serv. Group, Inc., 720

F.2d 1553, 1562 (11th Cir. 1983) ( The questions of whether Butler's enforcement of its
covenant had any anticompetitive effect and whether this effect is outweighed by any
procompetitive benefits are not really separate from one another [but represent) ... a sin-
gle problem to be analyzed and resolved as a unit.").
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On the other hand, the Eleventh Circuit was not prepared "[t]o require
an antitrust plaintiff to conjure up every possible pro-competitive ration-
ale for a vertical restraint, and prove their inapplicability to the restraint
in question. 1

1
4 Instead, the court gave Itek the "free[dom to come for-

ward with a showing that, notwithstanding its market power, the vertical
restraints were reasonably necessary to achieve legitimate, pro-competi-
tive purposes, and that the purpose and effect of the restraints were pro-
competitive when viewed as a whole.""'

Of paramount importance, however, is the fact that the court stressed
that "the rule of reason standard hinges the ultimate legality of a re-
straint on whether plaintiff has demonstrated an anti-competitive effect
which is not offset by a need to achieve a pro-competitive benefit or justi-
fication. '76 In other words, although GPD had 'crossed the threshold' of
proving Itek's market power, and 'taken its first step' by establishing that
Itek's territorial restrictions adversely affected competition, this showing
was at most simply enough to avoid a directed verdict and to put Itek in
the position of having to decide whether to adduce exculpatory evidence.
Yet even this possible shift of the burden of production in no way re-
lieved GPD of its burden of persuasion concerning the reasonableness of
the complained of vertical restraints.77

Itek did offer two allegedly procompetitive justifications for its territo-
rial system. First, it argued that distributor sales territories helped to in-
sure that adequate service would be provided to customers in outlying
areas.76 While the Eleventh Circuit acknowledged that this goal was legit-
imate and procompetitive, 79 it held that Itek had presented no evidence.
that territorial restrictions were "reasonably necessary" to achieve that
purpose.00 Similarly, the court accepted Itek's second allegedly procompe-

74. 717 F.2d at 1573.
75. Id. (footnote omitted); accord Calculators Hawaii, Inc. v. Brandt, Inc., 724 F.2d 1332,

1338 (9th Cir. 1983).
76. 717 F.2d at 1573 n.24 (quoting Kestenbaum v. Falstaff Brewing Corp., 575 F.2d 564,

571 (5th Cir. 1978), cert. denied, 440 U.S. 909 (1979)).
77. See id. at 1578 n.34 (approving jury instruction that "plaintiff must prove that the

territorial restrictions attacked had an anticompetitive effect which was not offset by a need
to achieve a pro-competitive benefit or justification"); accord Lektro-Vend Corp. v. Vendo
Corp., 660 F.2d 255, 269 n.15 (7th Cir. 1981), cert. denied, 455 U.S. 921 (1982); Cowley v.
Braden Indus., Inc., 613 F.2d 751, 754-55 (9th Cir.), cert. denied, 446 U.S. 965 (1980).

78. 717 F.2d at 1577.
79. Id.
80. Id. The "reasonably necessary" criterion was drawn from Schwinn, in which the Su-

preme Court inquired whether defendant's territorial and customer restraints were "reason-
ably necessary to meet the competitive problems posed by [Schwinn's] more powerful com-
petitors," 388 U.S. at 380-81, and subsequent explicit endorsements of this benchmark by
several lower courts and commentators. 717 F.2d at 1577 n.31.
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titive rationale of enhanced market penetration,1 but concluded that Itek
had made no showing that GPD's extraterritorial sales at all detracted
from its performance in its assigned area.s2

Thus, the Eleventh Circuit could discern no basis for disturbing the
jury's finding of liability.8 Nonetheless, it expressed concern, if not frus-
tration, over the shortcomings of the record with respect to "the history
of Itek and . . . its need to utilize the challenged vertical restraints to
compete in the marketplace."" Specifically, the court criticized the omis-
sion of any evidence of: (i) the percentage of Itek's business represented
by each of its product lines, (ii) the sales volume of Itek's products
outside of its branch offices before and after it assigned distributors to
these-secondary markets, (iii) the level of activity in such outlying areas
by Itek's distributors, (iv) the product mix carried by Itek's distributors,
(v) the market potential of their territories, or (vi) the degree to which it
has been realized." It may be risky, therefore, to try to extend the court's
affirmance of the jury's verdict for plaintiff beyond the peculiar facts of
the case, or the absence thereof.

III. CHARACTERIZATION OF REFUSALS To DEAL AS HoRIzoNTAL OR
VmRTICAL

Aside from price-fixing, probably no conduct has been more readily
condemned by the antitrust laws than concerted refusals to deal or group
boycotts." It has not proven to be as easy, however, to identify the par-
ticular behavior that ought to fall within this category of per se illegal
restraints." Indeed, this uncertainty has lead some authorities to suggest
that 'group boycott' is merely the perjorative label that courts affix to a
collective refusal to deal after determining that it runs afoul of the anti-

81. 717 F.2d at 1578.
82. Id.
83. Id.; see also infra note 85.
84. 717 F.2d at 1564.
85. Id. Itek was equally faulted by the court, and hence no more successful, in contesting

GPD's proof of the amount of damages given Itek's failure to: (a) object, move to strike, or
expose by cross-examination inadmissible or dubious evidence of (i) the going concern value
of GPD's business or (ii) its gross profits, including on sales of non-Itek goods, (iii) past or
projected future earnings, or (iv) efforts to mitigate damages; (b) object to the jury instruc-
tions on damages; or (c) include in the record on appeal the closing arguments of counsel.
Id. at 1580-83 & n.41.

86. See, e.g., United States v. General Motors Corp., 384 U.S. 127, 146 (1966); KIor's,
Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207, 212 (1959). .

87. See L. SuuavAN, ANirrusT § 83, at 229-30 (1977) ("[T]here is more confusion about
the scope and operation of the per se rule against group boycotts than in reference to any
other aspect of the per se doctrine.").
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trust laws."
Most of the difficulty and confusion in this area arise from the fact that

parties frequently engage in collaborative efforts that might literally
amount to a concerted refusal to deal, but are not 'naked' restraints of
trade devoid of any possible 'redeeming virtues." Included among these
activities, for instance, would be industry self-regulation, partial integra-
tion through joint ventures or the like, product standardization, and re-
fusals to deal in furtherance of political, religious, social, or other non-
commercial objectives." To accommodate these potentially
procompetitive practices, a number of courts have ruled that concerted
refusals to deal are per se unlawful only if their purpose and effect are
either exclusionary or coercive."

But this problem of characterization has recently taken on an extra di-
mension. In a line of cases headed by the Third Circuit's opinion in
Cernuto, Inc. v. United Cabinet Corp.,"s several courts held that a per se
illegal group boycott occurs if a supplier terminates or otherwise refuses
to do business with a dealer at the bequest or urging, usually involving
the dealer's price discounting, of a competing distributor." These deci-
sions had sparked a fierce debate over whether this fairly common se-

88. See, e.g., Consultants & Designers, Inc. v. Butler Serv. Group, Inc., 720 F.2d 1553,
1561 (11th Cir. 1983); Phil Tolkan Datsun, Inc. v. Greater Milwaukee Datsun Dealer's Ass'n,
672 F.2d 1280, 1285 (7th Cir. 1982); McCormick, Group Boycotts-Per Se or Not Per Se,
That Is the Question, 7 SarON HALL L. Rav. 703 (1976); Woolley, Is a Boycott a Per Se
Violation of the Antitrust Law?, 27 Rurzams L. Rav. 773 (1974).

89. See, e.g., Board of Regents v. NCAA, 707 F.2d 1147, 1161 (10th Cir.), cert. granted,
104 S. Ct. 272 (1983); North Am. Soccer League v. National Football League, 670 F.2d 1249,
1258-59 (2d Cir.), cert. denied, 103 S. Ct. 499 (1982); see also Bauer, Per Se Illegality of
Concerted Refusals to Deal A Rule Ripe for Reexamination, 79 CoLUM. L. Rav. 685, 699-
702 (1979).

90. See generally Bird, Sherman Act Limitations on Noncommercial Concerted Refus-
als to Deal, 1970 DuKs L.J. 247; R. Bowa, Tim Amnmuwsr PARanox 330-44 (1978).

91. See, e.g., Olsen v. Progressive Music Supply, Inc., 703 F.2d 432, 438-39 (10th Cir.),
cert. denied, 104 S. Ct. 197 (1983); E.A. McQuade Tours, Inc. v. Consolidated Air Tour
Manual Comm., 467 F.2d 178, 187 (5th Cir. 1972), cert. denied, 409 U.S. 1109 (1973); see
also Barber, Refusals to Deal Under the Federal Antitrust Laws, 103 U. PA. L. Ray. 847,
875 (1955); 2 J. VON KALnOWsKm, ANT raUsT LAw AND TADE REGULATiON § 6D.02[2), at 6D-
12 (1983). But see Construction Aggregate Transp., Inc. v. Florida Rock Indus., Inc., 710
F.2d 752, 777-78 (11th Cir. 1983) C'Sylvania makes it clear that the 'touchstone' of per Be
illegality is not the presence of exclusionary conduct in the particular case but rather is the
market impact of the kind of restrictions in question.").

92. 595 F.2d 164 (3d Cir. 1979).
93. See, e.g., JBL Enters. v. Jhirmack Enters., 698 F.2d 1011, 1015 (9th Cir.), cert. de-

nied, 104 S. Ct. 106 (1983) (dicta); Alloy Int'l Co. v. Hoover-NSK Bearing Co., 635 F.2d
1222, 1224 (7th Cir. 1980); cf. Zidell Explorations, Inc. v. Conval Intl, Ltd., 719 F.2d 1465,
1469-70 (9th Cir. 1983) (Cernuto rule applies when a manufacturer terminates a distributor
to protect the competing distributors of a complaining competitor of the manufacturer).
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quence of events is itself sufficient to permit an inference of a conspiracy
between the supplier and the complaining dealer.'4 In Construction Ag-
gregate Transport, Inc. v. Florida Rock Industries, Inc.,"s the Eleventh
Circuit expressed its firm disagreement with the structural analysis of
these cases as well.

Construction Aggregate Transport (CAT) was a hauler of sand, gravel,
and other rock materials ('aggregate') that are mixed with a cementing
compound to make concrete, cement, mortar, or asphalt. It sought to
break into the market through a novel approach that involved hauling
sand from central Florida to buyers in the Miami area and then, on the
return trip, hauling rock from south Florida quarries to customers near
Orlando."s This two-way hauling, especially using double trailers and the
Florida Turnpike, was expected by CAT to maximize the utilization of its
equipment, and reduce its costs so that it could offer sand and rock to
buyers in south and central Florida respectively at prices competitive
with those charged by local suppliers.9

The success of this plan, however, depended on the availability of a
customer for the Miami rock in the Orlando area that could accept deliv-
eries twenty-four hours a day."s Without an unrestricted delivery sched-
ule at the north end of the 'circuit,' CAT would be unable to achieve the
efficiencies needed to lower its costs and prices to competitive levels."

CAT eventually managed to close its loop by arranging to haul rock
from a Miami quarry to Basic Asphalt Company (Basic), an Orlando area
buyer that was open twenty-four hours a day.10 0 Almost immediately,
however, Basic was contacted by Florida Rock Industries, Inc. (FRI), one
of the largest aggregate producers in Florida, including in the Orlando
market, and a major hauler of aggregate through its wholly owned truck-
ing subsidiary. 10 ' FRI allegedly pressured Basic to cease its business with
CAT.'10 When Basic then stopped purchasing from CAT after less than a

94. See generally Piraino, Distributor Terminations Pursuant to Conspiracies Among a
Supplier and Complaining Distributors: A Suggested Antitrust Analysis, 67 CORNELL L.
Rav. 297 (1982). In Monsanto Co. v. Spray-Rite Serv. Corp., 104 S. Ct. 1464 (1984), the
Supreme Court resolved this question by holding that "something more than evidence of
complaints is needed. There must be evidence that tends to exclude the possibility that the
manufacturer and the nonterminated distributors were acting independently." Id. at 1471.

95. 710 F.2d 752 (11th Cir. 1983).
96. Id. at 757.
97. Id.
98. Id. at 759.
99. Id.

100. Id. at 760.
101. Id. at 757.
102. Id.
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month of service, CAT filed an antitrust suit against FRI.103 The litiga-
tion proceeded to trial on CAT's claim that Basic had terminated their
relationship pursuant to a per se unlawful group boycott with FRI,10" and
the jury returned a $300,000 verdict for CAT.10"

On appeal, the Eleventh Circuit brushed past FRI's initial contentions
that CAT lacked standing to complain of FRI's alleged wrongdoing, 1"e

and that CAT had failed to show the requisite restraint on interstate
commerce to establish Sherman Act jurisdiction.10 7 The court nonetheless
agreed with FRI that the trial court had committed reversible error in
submitting the case to the jury under a theory, and instruction of, per se
illegality.108

The court began by observing that the challenged behavior of FRI and
Basic really seemed to come within the realm of exclusive dealing con-
tracts,109 which the courts have uniformly held are to be gauged by the
rule of reason.110 At any rate, the court determined that the "agreement

103. Id. at 761.
104. CAT dropped a § 2 claim prior to trial. Id.
105. Id.
106. The court found that CAT satisfied the 'target area' test for antitrust standing that

has been adopted in this circuit. See, e.g., Associated Radio Serv. Co. v. Page Airways, Inc.,
624 F.2d 1342, 1362 (5th Cir. 1980), cert. denied, 450 U.S. 1030 (1981); Jeffrey v. Southwest-
ern Bell, 518 F.2d 1129, 1131 (5th Cir. 1975). CAT was held to have come within the target
area of defendants' alleged conspiracy by charging that it was either intentionally designed
to eliminate CAT as a competitor of FRI's trucking subsidiary in the aggregate hauling
industry, see 710 F.2d at 763, or, even if directly aimed at restraining competition among
aggregate producers, that FRI's action still had a foreseeably adverse impact on CAT. Id. at
765. In expressly adhering to the target area formulation, the Eleventh Circuit ignored the
Supreme Court's recent rejection of such labels in favor of a multifactor concept of antitrust
standing, see Associated Gen. Contractors v. California State Council of Carpenters, 103 S.
Ct. 897, 907-08 & n.33 (1983), and instead sought to reconcile the target area analysis with
this new approach. 710 F.2d at 765 n.28.

107. 710 F.2d at 766-71. CAT introduced evidence that its trailers used steel fabricated
in Pennsylvania and connecting mechanisms produced in Michigan, that these items had
been purchased with financing from a national company and were hauled by tractors manu-
factured and financed out of state. Id. at 768. In finding that this proof established the
necessary link with interstate commerce, the court removed any doubt that "the proper
inquiry [when determining whether intrastate commerce is affected by an alleged antitrust
violation] is one which focuses on the interstate markets involved in both the defendant's
and the plaintiff's operations." Id. at 767 n.31 (emphasis added); cf. id. at 769-71 (leaves
open the possibility that the use of FRI's aggregate in instrumentalities of interstate com-
merce could itself support Sherman Act jurisdiction).

108. Id. at 771-72. The jury charges were somewhat ambiguous on this point, but CAT
did not offer any evidence of a relevant market; see supra text accompanying notes 46, 61.
Neither party argued or assumed that the lawsuit had been tried other than as a straight
per se case. 710 F.2d at 771 n.35.

109. Id. at 772-73.
110. See, e.g., Tampa Elec. Co. v. Nashville Coal Co., 365 U.S. 320, 333-35 (1961); Dillon
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here does not sufficiently resemble those arrangements which have been
considered to be illegal per se in other cases." '

In particular, the Eleventh Circuit rejected CAT's attempt to shape
this alleged conspiracy into a group boycott.112 As it explained, "regard-
less of whether CAT's termination was the result of an agreement be-
tween FRI and Basic, there exists only one refusal to deal: that be-
tween Basic and CAT." 8 By contrast, "the touchstone of an illegal group
boycott or concerted refusal to deal is the agreement between two or more
merchants not to deal with another merchant when, in the absence of
such an agreement, the conspiring merchants would normally have been
free to deal with that merchant."114

More importantly, the court refused to follow the reasoning in Cernuto
and its progeny by recasting Basic's termination of CAT into a per se
unlawful horizontal restraint since it was allegedly instigated by FRI, an
ostensible competitor of the injured party. After examining the types of
restrictions that generally have been characterized as horizontal, and thus
warranting per se prohibition, 5 the Eleventh Circuit recognized that all
of these arrangements

have one factor in common: they involve agreements between more
than one entity at the same level of the market. The key to per se ille-
gality in such cases, therefore, is not the relationship of the target to the
members of the conspiracy. Conversely, that one of the conspirators may
operate as a direct competitor of the plaintiff is not dispositive. In fact, if
it were true that participation in the conspiracy by an entity which oper-
ates on the plaintiff's market level were sufficient to establish that hori-
zontal aspect necessary for per se illegality, then the category of horizon-
tal restraints would completely swallow the category of vertical
restraints.1

Materials Handling, Inc. v. Albion Indus., 567 F.2d 1299, 1301 n.8 (5th Cir.), cert. denied,
439 U.S. 832 (1978).

111. 710 F.2d at 773.
112. Id. at 774.
113. Id. (emphasis added).
114. Id. (emphasis added).
115. The court identified three such circumstances: (1) when two or more firms operat-

ing at the same level of distribution agree to do business exclusively with one customer; (2)
when two or more merchants refuse to sell to a customer unless it agrees not to buy from
their ,competitors; and (3) when ostensible competitors, usually distributors, seek to have
marketing restraints imposed on them by their supplier or manufacturer. Id. at 775-76.

116. Id. at 776 (footnote omitted, emphasis added); accord, e.g., Calculators Hawaii, Inc.
v. Brandt, Inc., 724 F.2d 1332, 1337 n.2 (9th Cir. 1983); Oreck Corp. v. Whirlpool Corp., 579
F.2d 126, 131 (2d Cir.) (en banc), cert. denied, 439 U.S. 946 (1978). But see Tyson Corner
Regional Shopping Center, 85 F.T.C. 970, 1010-11 (1975) (not clear that the group boycott
cases "have turned on the presence of more than one party at the same distributional
level").
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CAT's 'concerted refusal to deal' claim, therefore, should not have gone
to the jury as a per se offense, and FRI was entitled to a new trial on
liability.117 The court suggested sua sponte, however, that CAT might still
have a per se theory available to it by arguing that FRI had illegally 'tied'
the sale of rock to Basic on its agreement not to use CAT to transport
this stone."'

IV. OTHER CASES

The remaining antitrust opinions handed down by the Eleventh Circuit
last year were unexceptional. In Bill Beasley Farms, Inc. v. Hubbard
Farms11 ' the court held that plaintiffs-appellants had not been prejudiced
by the trial court's allegedly improper jury charges because they had
failed to establish a relevant market as is needed to prove a conspiracy to
monopolize in violation of section 2 of the Sherman Act.10 Nor could
plaintiff in Aquachem Co. v. Olin Corp. 12 persuade the court that its
proof of conspiracy was sufficient to overturn a directed verdict for
defendants.

1 22

Plaintiffs again came up short in Consultants & Designers, Inc. v. °But-
ler Service Group, Inc., se in which the Eleventh Circuit affirmed the trial
court's rulings that the noncompete covenant in their employment con-
tracts was not per se unlawful and survived rule of reason scrutiny.1"
Similarly, in Kinnett Dairies, Inc. v. Dairymen, Inc.126 the court upheld
the tests of predation '2 and relevant geographic market27 relied on by

117. 710 F.2d at 781-82. The court additionally granted FRI a new trial on damages, id.
at 782, and specifically rebuked the trial court for admitting expert testimony of CAT's
alleged lost future profits that was based upon pro forma estimates that were materially
distorted and squarely at odds with CAT's actual operational experience. Id. at 788-89.

118. See id. at 779-81; see also Doran v. Petroleum Mgt. Corp., 576 F.2d 91, 93 (5th Cir.
1978) (parties are free on remand to present by amendment new issues that are not incon-
sistent with the appellate decision).

119. 695 F.2d 1341 (11th Cir. 1983).
i20. Id. at 1343; accord Sulmeyer v. Coca-Cola Co., 515 F.2d 835, 849 (5th Cir. 1975),

cert. denied, 424 U.S. 934 (1976).
121. 699 F.2d 516 (11th Cir. 1983).
122. Id. at 520.
123. 720 F.2d 1553 (11th Cir. 1983).
124. Id. at 1560-64. See generally Goldschmid, Antitrust's Neglected Stepchild: A

Proposal. for Dealing with Restrictive Covenants Under Federal Law, 73 COLUM. L. Re.
1193 (1973); Sullivan, Revisiting the "Neglected Stepchild". Antitrust Treatment of Post-
employment Restraints of Trade, 1977 U. Iu. L.F. 621.

125. 715 F.2d 520 (11th Cir. 1983) (per curiam), cert. denied, 104 S. Ct. 1327 (1984).
126. Id. at 520-21. The district court concluded that Dairymen, Inc. (D.L) had "no con-

scious intent to stifle or smother competition," 512 F. Supp. 608, 643 (M.D. Ga. 1981), and
the appellate court read the opinion below as "us[ing] the term 'predatory' in its broadest
sense." 715 F.2d at 521.

127. 715 F.2d at 521. Both the district court and the Sixth Circuit in United States v.
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the trial court in exonerating defendant from charges of restraining trade
in and monopolizing the supply of raw grade A milk.'-

Going the other way, plaintiffs in Port Terminal & Warehousing Co. u.
John S. James Co.2"9 were deemed to have presented enough evidence of
conspiracy, causation, and damages to affirm a jury verdict in their
favor.8 0 And finally, in Quality Foods v. Latin American Agribusiness
Development Corp.1 the court breathed new life into plaintiffs' antitrust
action by finding that their complaint, after three amendments and if
construed liberally, 8 2 met the 'exceedingly low' standard of pleading that
is required by the Federal Rules of Civil Procedure to withstand a motion
to dismiss for failure to state a claim.88

V. CONCLUSION

While the Eleventh Circuit did not render many antitrust decisions in
1983, its output in this area was generally solid, and often insightful. Fur-
ther, the court's opinions in Southern Motor Carriers Rate Conference,
Graphic Products Distributors, and Construction Aggregate Transport
are respectively at the forefront of, and consequently ought to be of great
influence on, the development of the antitrust law regarding the applica-

Dairymen, Inc., 660 F.2d 192 (6th Cir. 1981) (per curiam), on which D.I. rested its appeal in
Kinnett Dairies, 715 F.2d at 520, were found to have looked to the "commercially signifi-
cant areas in which D.I. operated and in which D.I.'s customers could turn to other suppli-
ers," id. at 521 (quoting United States v. Dairymen, Inc., 660 F.2d 192, 195 (6th Cir. 1981)
(per curiam)), and thus to have applied the geographic market analysis set forth in Tampa
Elec. Co. v. Nashville Coal Co., 365 U.S. 320, 327 (1961). 715 F.2d at 521. See generally
Maisel, Submarkets in Merger and Monopolization Cases, 72 Gao. L.J. 39 (1983).

128. 715 F.2d 520-21; see also Kinnett Dairies, Inc. v. Dairymen, Inc., 512 F. Supp. 608,
630-43 (1981).

129. 695 F.2d 1328 (11th Cir. 1983).
130. Id. at 1332-34. Plaintiffs were aided by defendants' failure below to attack their

proof of conspiracy and causation in moving for a directed verdict, that relegated the court
to reviewing onlk whether plaintiffs had introduced any evidence on these issues. Id. at
1332. See, e.g., Little v. Bankers Life & Casualty Co., 426 F.2d 509, 510-11 (5th Cir. 1970).

131. 711 F.2d 989 (11th Cir. 1983).
132. See Malcolm v. Marathon Oil Co., 642 F.2d 845, 853 n.15 (5th Cir.), cert. denied,

454 U.S. 1125 (1981), in which the court salvaged a deficient § 1 claim by sua sponte trans-
muting it into a charge of attempted monopolization through predatory pricing in violation
of § 2. 711 F.2d at 997. This metamorphosis of antitrust allegations on appeal would seem to
undermine all of the proceedings in the trial court.

133. 711 F.2d at 995, 998. On the other hand, the court affirmed the trial court's holding
that plaintiffs did not have standing to seek to recover antitrust treble damages for any
injury to their reconditioned auto parts business that supposedly also flowed from defen-
dants' alleged anticompetitive activities in the marketing of frozen vegetables produced in
Central America for importation into the United States. Id. at 999.
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bility of the 'state action' exemption to private conduct, the evaluation of
nonprice, vertical restraints under the rule of reason, and the appropriate
treatment of alleged refusals to deal by entities that operate at different
levels of the market. Yet, the real legacy of last term's antitrust docket
may be to signal that the recent reports of the death of private treble
damage antitrust litigation in this circuit 3 4 might be premature.

134. See supra note 4 and accompanying text.
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