
Admiralty

by Walter C. Hartridge*
and

Roy E. Paul**

I. INTRODUCTION

The topic of Admiralty was surveyed most recently for the summer of
1981 edition of this Review.' Since that time, the Eleventh Circuit Court
of Appeals has been formed from the old Fifth Circuit and has begun to
chart its own course. This survey commences with cases decided since
January 1, 1981, and, therefore, includes former Fifth Circuit cases as
well as Eleventh Circuit opinions. This Article also will review significant
United States Supreme Court opinions that have mandated modifications
in existing maritime law and that have necessitated many of the former
Fifth and Eleventh Circuit opinions in the survey period.

In editing the cases for this survey, because of space limitation, we have
undertaken to discuss only those cases that represent important develop-
ments in the body of maritime law that governs maritime controversies in
this circuit. Since this survey covers the period from early 1981 through
December 31, 1983, we have not included less significant opinions. We
attempt to focus this survey on categories in which some of the more
profound changes in the law of admiralty have occurred. For example, the
survey begins with a review of recent developments in the area of wrong-
ful death and personal injury. In this area, the former Fifth and Eleventh
Circuits have attempted to answer the questions raised by the Supreme
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Court's decisions in Mobil Oil Corp. v. Higginbotham,2 in which the
Court held that damages for loss of society may not be recovered under
general maritime law in suits to which the Death on the High Seas Acts is
also applicable' and in American Export Lines, Inc. v. Alvez,5 in which
the Court held that general maritime law authorizes the wife of a harbor
worker injured nonfatally aboard a vessel in state territorial waters to
maintain an action for damages for loss of her husband's society.6 The
Fifth Circuit's previous decision in Ivy v. Security Barge Lines, Inc., in
which the court held that the survivor of a seaman may not recover for
loss of society under a theory of negligence,8 has also been subjected to
scrutiny.9

The next survey section deals with harbor workers' claims. This area
has been significantly affected by the Supreme Court's decisions in
Scindia Steam Navigation Co. v. Santos' s and Rodriguez v. Compass
Shipping Co.11 The Supreme Court's decision in United States v. Relia-
ble Transfer Co.1 ' has dominated decisions on the issue of damages dur-
ing this survey period. These decisions are discussed in Section IV of the
survey article. Cases construing the Carriage of Goods by Sea Act's are
reviewed in Section V, and cases dealing with jurisdictional issues are re-
viewed in Section VI. Finally, the survey includes a miscellaneous cate-
gory to allow comment on decisions that are of significance to the practi-
tioner but which do not fall conveniently into any of the preceeding major
categories.

H. WRONGFuL DEATH AND PERSONAL INJURY

During the last survey period, the Supreme Court rendered its opinion
in American Export Lines, Inc. v. Alvez,' 4 holding that the wife of a long-
shoreman nonfatally injured on board a vessel in territorial waters has a

2. 436 U.S. 618 (1978).
3. 46 U.S.C. §§ 761-767 (1976).
4. 436 U.S. at 620-26.
5. 446 U.S. 274 (1980).
6. Id. at 275-76.
7. 606 F.2d 524 (5th Cir. 1979) (en banc), cert. denied, 446 U.S. 956 (1980). Ivy was

distinguished by the Supreme Court in American Export Lines, Inc. v. Alvez, 446 U.S. 274,
281 (1980), and a writ of certiorari in Ivy was denied only seven days after Alvez was
decided.

8. 606 F.2d at 529.
9. See infra text accompanying notes 35-43.

10. 451 U.S. 156 (1981).
11. 451 U.S. 596, petition for reh'g denied, 453 U.S. 923 (1981).
12. 421 U.S. 397 (1975).
13. 46 U.S.C. §§ 1300-1315 (1976).
14. 446 U.S. 274 (1980).
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cause of action under the general maritime law for loss of society." The
Fifth Circuit had the opportunity to interpret Alvez in Cruz v. Hendy
International Co.'6 Having previously affirmed the dismissal of a com-
plaint by a seaman's wife"7 in reliance on Christofferson v. Halliburton
Co., 8 the court in Cruz overruled Christofferson, in part, on rehearing
and held that the spouse of a seaman whose nonfatal injuries are attribu-
table to the unseaworthiness of a vessel has a general maritime law cause
of action for loss of his society.19

In reaching its decision in Cruz, the Fifth Circuit was careful to distin-
guish the concept of loss of consortium from the more limited concept of
loss of society. The court made it clear that recovery for anguish or grief
as opposed to such nonpecuniary components as love, companionship, af-
fection, society, sexual relations, comfort, and solace, must be excluded
from consideration as part of the remedy for loss of society. The court
also noted that damages for loss of society must be determined to prevent
a double recovery of those pecuniary losses that are recoverable directly
by the injured spouse.ss

In Ivy v. Security Barge Lines, Inc.,21 the court of appeals reserved the
question of whether the spouse of a seaman might recover for loss of soci-
ety under a general maritime law on a seaworthiness theory.'2 Given the
Supreme Court's decision in Alvez, the court in Cruz could find no reason
to distinguish between the spouse of a longshoreman and the spouse of a
seaman. It concluded:

[T]he general maritime law, a single and unitary body of jurisprudence,
extends the same rights to all entitled to recover under it whether the
injury occurs in territorial waters or on the high seas and that, accord-
ingly, the spouse of a person entitled to recover for vessel unseaworthi-
ness has a cause of action for loss of society whether the injured person
was a member of a vessel crew or was for some other reason entitled to a
seaworthy vessel"s

The court gave a limited interpretation to the Supreme Court's decision
in Mobil Oil Corp. v. Higgenbotham" in reaching its conclusion." The

15. Id. at 275-76. See Sipple, Admiralty, 1980 Fifth Circuit Survey, 32 hMaceR L. Rav.
943, 957-59 (1981), for a general discussion of the Alvez opinon.

16. 638 F.2d 719 (5th Cir. 1981).
17. Cruz v. Hendy Int'l Co., No. 77-2700 (5th Cir. Oct. 25, 1979) (order).
18. 534 F.2d 1147 (5th Cir.), reh'g en banc denied, 542 F.2d 1174 (5th Cir. 1976).
19. 638 F.2d at 721.
20. Id. at 722.
21. 606 F.2d 524 (5th Cir. 1979) (en banc), cert. denied, 446 U.S. 956 (1980).
22. 606 F.2d at 528 n.8.
23. 638 F.2d at 724.
24. 436 U.S. 618.
25. 638 F.2d at 725.
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Court in Higgenbotham held that since the Death on the High Seas Act
limits survivors to the recovery of pecuniary losses, such a recovery may
not be supplemented with a loss of society remedy founded on general
maritime law." The court in Cruz in effect found that the 'preclusive ef-
fect' of the Death on the High Seas Act has no effect in injury cases as
opposed to death cases."

Having decided that the spouse of an injured seaman has a cause of
action for loss of society under the general maritime law, the court in
Cruz confronted one additional issue that was raised in Alvez. The Su-
preme Court in Alvez held that the spouse of an injured longshoreman
was permitted to assert her claim for loss of society by joining in the
longshoreman's suit." The court in Cruz noted that the "issue necessarily
raised by the Alvez decision is whether the spouse of the injured long-
shoreman or seaman who fails to join in the physically injured spouse's
suit, forfeits the right to bring the claim for loss of consortium. ' " Noting
that a majority of the states that recognize a consortium claim do not
require joinder, the court held that there is no reason to require presenta-
tion of both claims in a single proceeding." The court, relying heavily on
the Supreme Court's decision in Sea-Land Services, Inc. v. Gaudet,31 em-
phasized that

the spousal claim [it] recognize[d] is not for loss of consortium as that
term is understood at common law but is limited to the loss of those
other positive benefits that would have been rendered by the physically
injured spouse, specifically deliniated in Gaudet and there denominated
loss of society."

The court observed in a footnote that:

Although the injured seaman's interests are closely related to the subject
matter of the wife's action, particularly on the issue of liability, her re-
covery will neither impede the seaman's ability to recover in his own ac-
tion, nor, in light of the limitations on the spousal loss of society recovery
... leave the defendant in danger of incurring double liability."

Significantly, the court also noted that if the injured seaman's action is
not joined with his spouse's action for loss of society, collateral estoppel

26 436 U.S. at 620-26.
27. 638 F.2d at 725.
28. 446 U.S. at 277-86.
29. 638 F.2d at 724-25.
30. Ild. at 725.
31. 414 US. 573 (1974).
32. 638 F.2d at 727.
33. Id at 726 n.17.
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principles may preclude relitigation of issues already determined in the
earlier action but specifically reserved the issue of the applicability of the
doctrine of collateral estoppel."

Having clarified the rights of spouses in nonfatal injury cases in Cruz,
the former Fifth Circuit proceeded to examine the issue of damages for
wrongful death or personal injury in Complaint of Merry Shipping, Inc.35

In that case, the court held that punitive damages may be recovered
under general maritime law upon a showing of willful and wanton con-
duct by the shipowner in the creation or maintenance of unseaworthy
conditions." The court observed that "[piunitive damages should be
available when a shipowner has willfully violated the duty to furnish and
maintain a seaworthy vessel [in light of] 'the hazards of marine service
which unseaworthiness places on the men who perform it ... and their
helplessness to ward off such perils.' ,,'

While reversing the district court's dismissal of plaintiff's claim for pu-
nitive damages, the court observed that the district court may well have
been correct in its determination that punitive damages may not be re-
covered under the Jones Act." The court observed that doubt exists on
the issue of recovery because of the court's previous holding in Ivy v. Se-
curity Barge Lines,3' in which the court held that Congress intended only
pecuniary losses to be recoverable under the Jones Act.'0 In addition, the
court observed that an analogy might be drawn from cases construing the
Federal Employers' Liability Act (FELA),'1 in which provisions are incor-
porated by reference into the Jones Act. The court noted that at least one
circuit court has squarely held that punitive damages may not be recov-
ered under the FELA. ' Having made its observations, the court declined
the opportunity to rule on the Jones Act issue.'8

34. Id. at 726 n.18.
35. 650 F.2d 622 (5th Cir. 1981).
36. Id. at 625.
37. Id. at 625-26 (quoting Seas Shipping Co. v. Sieracki, 328 U.S. 85, 93 (1946)). While

allowing punitive damages under the general maritime law cause of action for unseaworthi-
ness in Merry Shipping, the Fifth Circuit in Smith v. Atlas Off-Shore Boat Service, Inc., 653
F.2d 1057 (5th Cir. 1981), refused to allow punitive damages in a claim by a seaman for the
maritime tort of retaliatory discharge. 653 F.2d at 1064.

38. 650 F.2d at 626. The Jones Act, codified at 46 U.S.C. § 688 (1976), provides a cause
of action for both injury and death resulting directly from the negligence of the shipowner,
or vicariously through the negligent acts of the master or members of the crew.

39. 606 F.2d at 529.
40. 650 F.2d at 624.
41. 45 U.S.C. §§ 51-60 (1976).
42. 650 F.2d at 626 (citing Kozar v. Chesapeake & Ohio Ry., 449 F.2d 1238 (6th Cir.

1971)); see also Shaw v. Garrison, 545 F.2d 980, 986 (5th Cir. 1977) (dicta), rev'd, 436 U.S.
584 (1978).

43. 650 F.2d at 626-27.
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III. HAuBoR WORKERS' CLAIMS

The Supreme Court decided two significant cases impacting on harbor
workers' claims during the survey period, Rodriguez v. Compass Shipping
Co.4" and Scindia Steam Navigation Co. v. Santos.45

Rodriguez dealt with section 33(b) of the Longshoremen's and Harbor
Workers' Compensation Act.40 That statute provides that a longshore-
man's acceptance of compensation under an award in a compensation or-
der operates as an assignment to his employer of the right to recover
damages against a third person unless an action is commenced against the
third party within six months of the compensation award.47 In Rodriguez,
the Court found that the clear language of section 33(b) precluded long-
shoremen from pursuing third party claims against shipowners after as-
signment to their employers even when the employer failed to file suit on
the assigned claim.8 The Court, however, "le[ft] for another day the
question whether an assignment under § 33(b) will bar a longshoreman's
third-party action if there is specific evidence of a serious conflict of in-
terest Congress could not have foreseen when it enacted and amended §
33.'0

In Scindia Steam Navigation Co. v. Santos," the Court reviewed the
parameters of a shipowner's duty to longshoremen working on board a
vessel. In Scindia, a longshoreman was injured when he was struck by a
sack of wheat that fell from a pallet being held aloft by one of the ship's
winches that was being operated by another longshoreman. The evidence
in Scindia indicated that the breaking mechanism on the winch had been
malfunctioning for several days."

In a detailed opinion, the Supreme Court explained what the ship-
owner's duty is at the outset of cargo operations:

This duty extends at least to exercising ordinary care under the circum-
stances to have the ship and its equipment in such condition that an
expert and experienced stevedore will be able by the exercise of reasona-
ble care to carry on its cargo operations with reasonable safety to persons
and property, and to warning the stevedore of any hazards on the ship or
with respect to its equipment that are known to the vessel or should be
known to it in the exercise of reasonable care, that would likely be en--
countered by the stevedore in the course of his cargo operations and that

44. 451 U.S. 596 (1981).
45. 45i U.S. 156 (1981).
46. 33 U.S.C. § 933(b).
47. Id.
48. 451 U.S. at 617-18.
49. Id. at 618.
50. 451 U.S. at 156.
51. Id. at 159-60.
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are not known by the stevedore and would not be obvious to or antici-
pated by him if reasonably competent in the performance of his work.8'

The Court noted, however, that once cargo operations have begun, the
nature of the shipowner's duty is limited." The Court stated:

[Albsent contract provision, positive law, or custom to the contrary...
the shipowner has no general duty by way of supervision or inspection to
exercise reasonable care to discover dangerous conditions that develop
within the confines of the cargo operations that are assigned to the steve-
dore. The necessary consequence is that the shipowner is not liable to
the longshoremen for injuries caused by dangers unknown to the owner
and about which he had no duty to inform himself."

Although the shipowner's duty is generally limited, "there are circum-
stances in which the shipowner has a duty to act where the danger to
longshoremen arises from the malfunctioning of the ship's gear being
used in the cargo operations."" Thus, although the determination of
whether the condition of the ship's gear poses an unreasonable risk of
harm to the longshoremen is "a matter of judgment committed to the
stevedore in the first instance,"" if the shipowner is aware that the steve-
dore's continued use of such gear is 'obviously improvident,' the ship-
owner has a duty to intervene and repair the ship's gear.'5

The standards enunciated in Scindia were thoroughly reviewed by the
Eleventh Circuit in Hunter v. Reardon Smith Lines, Ltd." In that case, a
longshoreman suffered injuries that occurred when bags of phosphate fell
off a pallet that was being carried by a crane. The crane had malfunc-
tioned previously and the ship's engineers had worked on it." Viewing
the district court's jury charges in light of Scindia,60 the court in Hunter
concluded that the district court did not inform the jury adequately
about the limited nature of the shipowner's duty once the stevedore had
commenced, and assumed primary responsibility for the cargo opera-
tions. 1 The court of appeals found that the district court's instructions
"did not give the jury any guidance about the scope of the shipowner's
duty when there is a problem with the ship's gear that is known to both

52. Id. at 166-67 (citing Marine Terminals v. Burnside Shipping Co., 394 U.S. 404, 416
n.18 (1969)).

53. 451 U.S. at 168-72.
54. Id. at 172.
55. Id. at 175.
56. Id.
57. Id. at 175-76.
58. 719 F.2d 1108 (11th Cir. 1983).
59. Id. at 1109.
60. Id. at 1110.
61. Id. at 1111.
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the shipowner and the stevedore."" Stressing that even with respect to
dangers that are known to the shipowner, the decision whether or not to
proceed in light of such danger is a matter of judgment initially commit-
ted to the stevedore in the first instance."" The court remanded the case
for a new trial."

IV. DAMAGES

In Johnson v. Penrod Drilling Co.,66 the Fifth Circuit held that "the
influence on future damages of possible inflation or deflation is too specu-
lative a matter for judicial determination."" Penrod was overruled during
the current survey period by the court in Culver v. Slater Boat Co. (Cul-
ver I).67 In Culver I, the former Fifth Circuit sitting en banc concluded
that the Penrod rule was unfair to plaintiffs seeking an award for loss of
future wages under the Jones Act or general maritime law and ruled that
inflationary factors may be considered in ascertaining damages for the
loss of future wages.1 The court, however, disclaimed any intention to
establish a 'single method' for considering future economic conditionse6

and discussed several permissible methods the district courts and parties
could use.7°

Following Culver Ithe Supreme Court rendered its opinion in Jones &
Laughlin Steel Corp. v. Pfeifer.7' The Court in that opinion cited Culver
P' and confirmed that the factfinder should consider inflation in deter-
mining an appropriate damage award.78 Noting that the Supreme Court's
decision in Pfeifer emphasized that "'[t]he average accident trial should
not be converted into a graduate seminar on economic forecasting,' 7 4 the
court of appeals reconsidered and ultimately withdrew its opinion in Cul-
ver I when it decided Culver v. Slater Boat Co. (Culver 11).76 Specifically,

62. Id. at 1112 (emphasis in original).
63. Id.
64. Id. at 1113. It is instructive to compare the Eleventh Circuit's decision in Hunter to

the Fifth Circuit's prior opinion in Lemon v. Bank Lines, Ltd., 656 F.2d 110 (5th Cir. 1981).
65. 510 F.2d 234 (5th Cir.) (en banc), cert denied, 423 U.S. 839 (1975).
66. 510 F.2d at 241.
67. 688 F.2d 280 (5th Cir.) (en banc), modified, 722 F.2d 114 (1983).
68. 688 F.2d at 299.
69. Id. at 299 n.23.
70. Id. at 305-06.
71. 103 S. Ct. 2541 (1983).
72. Id. at 2554 (citing Culver v. Slater Boat Co. (Culver I), 688 F.2d 280 (5th Cir.) (en

banc), modified, 722 F.2d 114 (1983)).
73. 103 S. Ct. at 2555.
74. Jones & Laughlin Steel Corp. v. Pfeifer, 103 S. Ct. 2541, 2556 (1983) (quoting Doca

v. Marina Mercante Nicaraguense, S.A., 634 F.2d 30, 39 (2d Cir. 1980)).
75. 722 F.2d 114, 117 (Sth Cir. 1983) (en banc).
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the court stated that "[r~econsideration of Culver I in light of Pfeifer has
convinced us that our failure to identify a single method as the one trial
courts should use in adjusting damage awards for inflation, particularly in
jury trials, would extend an invitation to litigants to engage in just such a
seminar."'7 The court then held that "in the absence of a stipulation by
the parties concerning the method to be used, fact-finders shall determine
and apply an appropriate below-market discount rate as the sole method
to adjust loss-of-future-earnings awards to present value to account for
the effect of inflation."

Several decisions during the survey period seek to clarify the Supreme
Court's decision in United States v. Reliable Transfer Co.,' in which the
Court overruled the traditional admiralty rule of divided damages and
held that the allocation of liability for damages should be in proportion to
the relative fault of the parties.7" Of particular note are Allied Chemical
Corp. v. Hess Tankship Co. of Delawarel" Florida East Coast Railway v.
Revilo Corp.," and Smith & Kelly Co. v. S/S Concordia Tadj."

In Allied Chemical, the court first observed that the rule of The Penn-
sylvania" "still floats in the wake of United States v. Reliable ,Trans-
fer."" Under the rule of The Pennsylvania, the violator of a statutory
duty intended to prevent collisions'has the burden of proving not only
that its transgressions were not a contributing cause of the collision, but
also that they could not possibly have been one of the causes of the colli-
sion." The court in Allied Chemical went on to find, additionally, that
Reliable Transfer "does not abolish the procedure by which an innocent
cargo owner traditionally could recover his damages in full from a tor-
tious non-carrying vessel."" The court relied upon Edmonds v. Compa-
gnie Generale Transatlantiques and noted that "[w]here a cargo Suffers
damages from a collision where both vessels were negligent, [the cargo] is
the only innocent party. Reliable Transfer certainly did not intend to
shift the risk of loss away from the negligent parties."" The court, there-
fore, concluded:

76. Id.
77. Id.
78. 421 U.S. 397 (1975).
79. Id. at 410-11.
80. 661 F.2d 1044 (5th Cir. 1981) (Unit A).
81. 637 F.2d 1060 (5th Cir. 1981) (Unit B).
82. 718 F.2d 1022 (11th Cir. 1983).
83. 86 U.S. (19 WalL) 125 (1873).
84. 661 F.2d at 1052.
85. 86 U.S. at 136.
86. 661 F.2d at 1058.
87. 443 U.S. 256 (1979).
88. 661 F.2d at 1059.
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[Tihe better rule would be to allow.., a full recovery against the non-
carrying vessel, allow the latter to add the payments it makes to cargo to
its own damages, and then to permit it to recover this total from the
carrying vessel in proportion to the fault of the carrying vessel. This res-
olution would be more in accord with the principles enunciated in Relia-
ble Transfer [which] was intended to change the rule of damages so that
the burden would fall more equitably on those parties whose fault con-
tributed to the collision."

In Florida East Coast Railway Co. v. Revilo Corp.,00 the former Fifth
Circuit had its first opportunity to decide whether the rule of The Penn-
sylvania applies to a vessel or bridge allision. In Revilo, a barge owned
and operated by the Revilo Corporation struck a single span draw bridge
that spans the St. Johns River and is owned and operated by Florida East
Coast Railway Company. The trial court held that the railroad was eighty
percent responsible for the allision and Revilo was twenty percent
responsible."

The railroad cited Green v. Crow" and argued that the district court
had misconstrued the 'Pennsylvania rule' as a "rule of liability rather
than a procedural rule which shifts the burden of proof on the issue of
causation."'8 The railroad also argued that the Pennsylvania rule as con-
strued by the Fifth Circuit only applied in the context of ship allisions."
The court of appeals found that the district court had correctly applied
the Pennsylvania rule in its proceedings and that the Pennsylvania rule
may be applied to bridge or vessel allisions."

In addition to its first two arguments, the railroad also attempted to
argue that this circuit should discard the Pennsylvania rule in light of the
Supreme Court's decision in Reliable Transfer." The court of appeals
found:

(Tihe proportional liability rule announced in Reliable Transfer does not
render unnecessary consideration of the Pennsylvania rule. "The rule
still cast fault upon a party who has violated a statute and cannot over-
come the heavy presumption(.j (In view of Reliable Transfer, [however],
the fault must now be measured in its proportionate degree."'

89. Id. at 1058 (quoting Complaint of Flota Merchante Grancolombiana, 440 F. Supp.
704, 725 (S.D.N.Y. 1977).

90. 637 F.2d 1060 (5th Cir. 1981) (Unit B).
91. Id. at 1062.
92. 243 F.2d 401 (5th Cir. 1957).
93. 637 F.2d at 1065.
94. Id. at 1066.
95. Id.
96. Id.
97. Id. at 1067 (quoting Southern Pacific Transp. Co. v. Tug Capt. Vick, 443 F. Supp.

722, 732 (E.D. La. 1977)).
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Another interesting discussion of the rule of Reliable Transfer is con-
tained in Smith & Kelly Co. v. SIS Concordia Tadj.98 In that case, a
seaman was permanently injured when he fell though an opening in one
of his vessel's hatch covers that had been left in a dangerous condition
after unloading in Savannah. Smith & Kelly Company, a Savannah steve-
dore, had found hatch boards missing while unloading the vessel in Sa-
vannah and had requested additional hatch boards from a member of the
ship's crew. The crew member reported to the stevedoring foreman that
there were no spares aboard. The stevedores had then proceeded to close
the hatch as best they could by covering with hatch boards the part of the
hatch near where they were working and by spacing the remaining boards
from two to eight inches apart over the rest of the hatch. The stevedores
then had covered the space boards with a sheet of plywood and left the
hatch cover in this condition without informing any of the ship's officers.
The crewman fell between two of the hatch boards put in place by the
stevedores. Smith & Kelly settled with the injured seaman and filed its
action against the shipowner, seeking damages and indemnity, contribu-
tion, and equitable subrogation."

The district court found against Smith & kelly based on the holding in
Ryan Stevedoring Co. v. Pan-Atlantic Steamship Corp.100 The court con-
cluded: "Smith & Kelly had breached its duty to perform its work safely
and that Ryan therefore disentitled the stevedore from collecting any in-
demnity from the shipowner."'O'- Smith & Kelly appealed, "claiming that
application of the all-or-nothing Ryan indemnity principle [was] inappro-
priate... and that [the] Court should instead adopt a division of dam-
ages based on each party's degree of fault [in accordance with Reliable
Transfer]."'0 '

After a careful review of the Ryan doctrine, the court declined to apply
that doctrine to a controversy over a seaman injured at sea.'0 ' The court
noted that "in Ryan, the rationale for requiring stevedores to indemnify
shipowners fully for injuries to longshoremen rested on the conclusion
that, as a general matter, the stevedore is better positioned to avoid such
injuries during cargo operations."'" The court stated that the presump-
tion does not extend to protection of seamen since it is generally believed
that shipowners are best able to prevent injuries to seamen aboard

98. 718 F.2d 1022 (11th Cir. 1983).
99. Id. at 1024.

100. 350 U.S. 124 (1956).
101. 718 F.2d at 1025.
102. Id.
103. Id. at 1028.
104. Id.
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ship. ' 01 Having found that Ryan was not controlling, the court proceeded
to cite the 'wave of recent precedent' following Reliable Transfer' " and
concluded that damages should be allocated between the stevedore and
the shipowner based on the degree of fault each bore for the seamen's
injury. 10

V. CARRIAGE OF GOODS BY SEA AcT CASES

A number of significant 'Himalaya clause' cases were decided during
the survey period. The Himalaya clause, named for an English case'"
concerning the vessel Himalaya is "[an exculpatory or other beneficial
clause which seeks to extend to noncarriers, partial immunity or other
protections afforded to the carrier by the bill of lading."'" In Brown &
Root, Inc. v. M/V Peisander,"09 a crate of machinery was dropped from a
forklift operated by a stevedore causing damage."' The parties stipulated
that the stevedore was at fault."$ The question raised was whether the
$500 package limitation provided in the Carriage of Goods by Sea Act
(COGSA)"' limited the recovery of the shipper against the stevedore if
the bill of lading incorporating COGSA expressly stated that "in no case"
will recovery exceed $500 despite the applicable tariff, obliquely referred
to in the bill of lading, that established a means to obtain increased liabil-
ity by payment of a specified additional transportation charge." 4 Before
addressing the shipper's contention that the "in no case" language made
the bill of lading legally deficient, the court noted that Himalaya clauses
are alive in the Fifth Circuit. In addition, the court noted that the Fifth
Circuit has upheld, in the past, the particular per package limitation
before it extended to the stevedore because the stevedore is clearly an
intended beneficiary of the Himalaya clause."'

In light of the valid Himalaya clause confronting it, the shipper at-
tempted to avoid liability by stressing the language contained in clause

105. Id.
106. Id. at 1029.
107. Id. at 1030.
108. Adler v. Dickson, 1 Q.B. 158 (1955).
109. Brown & Root, Inc. v. M/V Peisander, 648 F.2d 415, 417 n.5 (5th Cir. 1981) (quot-

ing Note, Carriage of Goods by Sea: Application of the Himalaya Clause to Subdelegees
of the Carrier, 2 MAP. LAw. 91, 92 (1977)).

110. 648 F.2d 415 (1981).
111. Id. at 417.
112. Id. at 416.
113. 46 U.S.C. § 1304(5) (1976).
114. 648 F.2d at 416.
115. Id. at 422-23; see Secrest Mach. Corp. v. S.S. Steamship Tiber, 450 F.2d 285 (5th

Cir. 1971).
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eighteen of the bill of lading, which stated that "[t]he responsibility of
the carrier shall in no case... exceed the amount of $500 per package or
customary freight unit.""16 The shipper contended that this language in-
dicated that there was no opportunity to increase the statutory evaluation
by an adequate and reasonable proportional payment.11' Under COGSA,
the shipper must be afforded an opportunity to indicate an increased val-
uation.' 8 The shipper also pointed out that there was no prescribed place
or blank on the face of the bill of lading in which to indicate increased
valuation.11' Reading the "in no case" language in context and specifically
observing that the relevant tariff afforded the opportunity for the shipper
"to increase loss/damage beyond $500 by declaration of greater value and
payment of an additional charge of [five] percent of the total declared
value,"1 0 the court rejected the shipper's argument.1m'

In another Himalaya clause case, Certain Underwriters At Lloyds' v.
Barber Blue Sea Lines," the issue was whether the limitation of liability
clause in the bill of lading extended to a terminal operator and freight
handler through a provision in the bill of lading that allowed an agent or
independent contractor "to avail himself of the defenses and limits of lia-
bility which the Carrier is entitled to under. this contract."" In reaching
its conclusion, the court recognized that Himalaya clauses must be con-
strued strictly and limited to intended beneficiaries.'" Citing the Su-
preme Court decision of Robert C. Herd & Co. v. Krawill Machinery
Corp.,125 the court further recognized that "the clause itself must express
the understanding of the contracting parties through 'the clarity of the
language used.' "" The court concluded, however, that "[tJhe 'clarity of
language' requirement does not mean that COGSA benefits extend only

116. 648 F.2d at 419 (emphasis in original).
117. Id. at 421.
118. 46 U.S.C. § 1304(5) (1976).
119. 648 F.2d at 421.
120. Id. at 425.
121. Id. In reaching its decision, the court also noted that when COGSA applies, it gov-

erns and overrrules any clause of the bill of lading in conflict with the statute. Id. at 420; see
Shackman v. Cunard White Star, Ltd., 31 F. Supp. 948 (S.D.N.Y. 1940). In addition, the
court reviewed the Ninth Circuit's decision in Pan American World Airways v. California
Stevedoring & Ballast Co., 559 F.2d 1173 (9th Cir. 1977), and found that "[iln the final
analysis what Pan Am stands for is that the 'in no case' language of clause 18 relieves the
shipper from disproving availability of increased valuation." 648 F.2d at 425. The court
found that even accepting the holding that the shipper did not have to 'disprove,' the record
was clear that the carrier proved the availability of choice of valuation. 648 F.2d at 425.

122. 675 F.2d 266 (11th Cir. 1982).
123. Id. at 268.
124. Id. at 269.
125. 359 U.S. 297 (1959)
126. 675 F.2d at 269-70.
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to parties specifically enumerated in the bill of lading. It is sufficient that
the terms express a clear intent to extend benefits to a well-defined class
of readily identifiable persons."M2 7

Having defined the correct legal standard, the court in Barber Blue Sea
Lines turned to the facts. The owners contended that while 'agents' and
'independent contractors' might include the stevedore, it did not include
the stevedore in its capacity as a terminal operator. The court distin-
guished La Salle Machine Tool, Inc. v. Mayer Terminals, Inc., ' the case
relied upon by the underwriters, and noted that in the case before it, un-
like La Salle, the carrier was obligated to deliver the cargo to the con-
signee and that it remained liable under the bill of lading until the time
the cargo was loaded on the consignee's trucks. In light of these facts, the
court found that the bill of lading expressed a clear intent to extend
COGSA benefits to the terminal operator ,as the carrier's independent
contractor. 2' The court held, therefore, that the terminal operator was
entitled to the benefits of COGSA." °

The more basic issue of what is a "package" as defined in section 4(5)
of COGSA1"' was discussed in Allstate Insurance Co. v. Inversiones
Navieras Imparca."' In that case, a number of cartons of electronic
goods valued at $33,560 and shipped in a twenty foot cargo container
were either lost or stolen. The district court concluded that the entire
container was the package for purposes of the limitation of liability clause
and entered judgment in the amount of $500 in favor of the shipper.'"
The court of appeals reversed,'" relying upon two decisions written by
Judge Friendly of the Second Circuit Court of Appeals, Leather's Best,
Inc. v. S.S. Marmaclynx'" and Mitsui & Co. v. American Export Lines,
Inc.'" In Leather's Best, Judge Friendly stated:

[T]he purpose of § 4(5) of COGSA was to set a reasonable figure below
which the carrier should not be permitted to limit his liability and that
"package" is thus more sensibly related to the unit in which the shipper
packed the goods and described them than to a large metal object, func-
tionally a part of the ship, in which the carrier caused them to be
"contained.""37

127. Id. at 270.
128. 611 F.2d 56 (4th Cir. 1979).
129. 675 F.2d at 270.
130. Id.
131. 46 U.S.C.§ 1304(5) (1976).
132. 646 F.2d 169 (6th Cir. 1981) (Unit B).
133. Id. at 170.
134. Id. at 173.
135. 451 F.2d 800 (2d Cir. 1971).
136. 636 F.2d 807 (2d Cir. 1981).
137. 451 F.2d at 815.
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It should be noted that the court's decision in Inversiones Navieras
Imparca raises unanswered questions. The court expressly limited its de-
cision to the precise facts before it, including the fact that the shipper
first placed the goods in packages as used in the ordinary sense of the
word and then placed those packages in a container owned or furnished
by the carrier." Furthermore, the number of packages in the container
was disclosed to the carrier in the bill of lading or otherwise. The court
did not indicate what its decision might have been if one or more of these
facts had not been present."8'

VI. JUISDICTION

In a case of first impression, the court in Sohyde Drilling & Marine Co.
v. Coastal States Gas Producing Co.,140 considered whether the principles
set forth in Executive Jet Aviation, Inc. v. Cleveland1

4 apply to court
actions brought under the Admiralty Extension Act.14' The court found
that the Admiralty Extension Act was intended to eliminate the inequi-
ties and anomalies resulting from the strict application of the locality rule
in admiralty under then existing law,1" and stated that "[tihe Act was
not intended to grant claimants new substantive rights of recovery nor
relieve them from jurisdictional constraints unrelated to locality-a la
Executive Jet-imposed on general maritime tort claims. 1 44

Having determined that Executive Jet was applicable to actions under
the Admiralty Extension Act, the court proceeded to review the facts in
Sohyde Drilling in order to determine whether maritime jurisdiction ex-
isted. Under Executive Jet, the injury complained of must bear a signifi-
cant relationship to maritime activity in order for admiralty jurisdiction
to lie. 145 In Sohyde Drilling, plaintiff sued for property damages arising
out of a blowout of a high pressure well that occurred while defendant
was performing workover operations on the well aboard its submersible
drilling barge which, at the time, was resting on the bottom of a dead end
dredge canal slip in Louisiana. 4 " In determining whether a maritime rela-
tionship existed, the court utilized the four factors set forth in Kelly v.

138. 646 F.2d at 172.
139. Id. at 172-73. There is some subsequent indication that the holding in Inversiones

Navieras Imparca is expandable. See, e.g., Vegas v. Compania Anonima Venezolana De
Navegacion, 720 F.2d 629 (11th Cir. 1983).

140. 644 F.2d 1132 (5th Cir.), cert. denied, 454 U.S. 1081 (1981).
141. 409 U.S. 249 (1972).
142. 46 U.S.C. § 740 (1976).
143. 644 F.2d at 1135.
144. Id. at 1136.
145. Id. at 1135.
146. Id. at 1134.
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Smith: 47  "(1) [tjhe functions and roles of the parties; (2) the types of
vehicles and instrumentalities involved; (3) the causation and type of in-
jury; and (4) traditional concepts of the role of admiralty law."'"48

Addressing the first factor, the court observed that plaintiff was the
operator of the gas well, its basic function being to perform workover op-
erations on the well to correct loss of production. The court concluded
that "[t]he functions and roles of these parties was (sic) hardly of a pecu-
liarly maritime nature."' 4 In regard to the second factor, the court noted
that although there was little doubt that if the action was one for per-
sonal injuries under the Jones Act, the drilling barge would be considered
a 'vessel' for purposes of that Act, that status was not dispositive of the
issue of whether the structure had a substantial relationship to maritime
activity at the time of the incident in question.' 50 The court found that
the other instrumentalities involved in the case were essentially the same
as those involved in a land based workover operation.15' Considering the
third factor under Kelly, the court found that the causation and type of
injury, similarly, had little maritime character. 52 In regard to the final
Kelly factor, the court found that the case was "simply not of such a
character that leaving the parties to pursue state law remedies would dis-
turb the federal interest of maintaining the uniformity of maritime
law." "5 The court, therefore, found that the district court had improperly
assumed admiralty jurisdiction.'

The court came to a different conclusion on the issue of the need for
uniform admiralty law in Richardson v. Foremost Insurance Co.'55 In
Richardson, the accident in question. was between one pleasure boat be-
ing used to pull a skier on a 'zip sled' and another pleasure boat being
used for sportfishing that was under way at the time.'" "Neither boat
had been involved ever in a commercial- maritime activity. There was no
involvement at the time of the accident of any buoy, barge, or underwater
obstruction.'' 7 The district court concluded there was a lack of admi-
ralty jurisdiction.'"

The court of appeals reversed and held that two boats, regardless of

147. 485 F.2d 520, 525 (5th Cir. 1973), cert. denied, 416 U.S. 969 (1974).
148. 644 F.2d at 1136.
149. Id.
150. Id. at 1137.
151. Id.
152. Id.
153. Id. at 1138.
154. Id.
155. 641 F.2d 314 (5th Cir. 1981), aff'd, 457 U.S. 668 (1982).
156. 641 F.2d at 315.
157. Id.
158. Richardson v. Foremost Ins. Co., 470 F. Supp. 699, 704 (M.D. La. 1979).
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their intended use, purpose, size, and activity, are engaged in traditional
maritime activity when a collision between them occurs in navigable wa-
ters.1s" The court noted that "boats, regardless of their size, purpose, and
activity are governed by the same '[riules of the [r]oad' as the largest
seagoing vessel when those boats are traversing navigable waters. '" The
court stated that its decision was strongly influenced by the statement in
Kelly v. Smith"' that "[ajdmiralty has traditionally been concerned with
furnishing remedies for those injured while travelling navigable wa-
ters."s The court observed that if it were to hold that admiralty jurisdic-
tion did not reach this litigation, it would be injecting an uncertainty that
would plague litigants and the court. Only a uniform admiralty law ex-
tending. to noncommercial as well as commercial navigators would avoid
this uncertainty.' s"

Richardson was later affirmed by the Supreme Court.'" In Foremost
Insurance Co. v. Richardson,'" the Supreme Court recognized, as did the
court of appeals, that the Executive Jet requirement, that the wrong have
a significant connection with maritime activity, was not limited to the
aviation context.'" The Court also agreed with the court of appeal's con-
clusion that there is no requirement that maritime activity be commer-
cial. 7 The court stated:

In light of the need for uniform rules governing navigation, the potential
impact on maritime commerce when two vessels collide on navigable wa-
ters, and the uncertainty and confusion that would necessarily accom-
pany a jurisdictional test tied to the commercial use of a given boat, .
a complaint alleging a collision between two vessels on navigable waters
properly states a claim within the admiralty jurisdiction of the federal
courts.'"

VII. MISCELLANEOUS

A number of the cases not falling in the above outlined categories are of
significance to the practitioner. In Baggett v. Department of Professional

159. 641 F.2d at 316.
160. Id.
161. 485 F.2d at 520.
162. 641 F.2d at 316 (quoting Kelly v. Smith, 485 F.2d at 526).
163. 641 F.2d at 316.
164. Foremost Ins. Co. v. Richardson, 457 U.S. 668 (1982).
165. 457 U.S. 668 (1982).
166. Id. at 674.
167. Id.
168. Id. at 677.
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Regulation,'e the Eleventh Circuit found that the district court erred in
applying the abstention doctrine to an action in which the plaintiff
sought an injunction against the prosecution of state administrative disci-
plinary proceedings based upon allegations of conduct committed within
the exclusive regulatory jurisdiction of the Coast Guard.'7" Pilotage of en-
rolled vessels is exclusively controlled by federal regulations, while pilot-
age of registered ships is controlled by the states.17 1 In Baggett, the State
of Florida did not seek to impose its state licensing requirements upon
pilots of enrolled vessels, but sought to impose its subsequent regulations
governing the conduct of state licensed pilots upon such pilots when oper-
ating under their federal licenses.17 2

The court noted that the state's position obviously presented a poten-
tial conflict between federal and state statutes and regulations and, that
from an administrative point of view, a pilot operating under his federal
license ought not to be subject to state disciplinary proceedings when his
conduct conforms to federal regulations. 1 7

3 By its assertion of exclusive
jurisdiction to control the pilotage of enrolled vessels, Congress has de-
creed, in effect, that no deference is due state proceedings that would
impinge upon the exclusive federal domain. " When a state tribunal is
acting beyond the lawful limits of its authority because of preemption,
abstention serves no principle of comity and, therefore, is inappropri-
ate.175 The court of appeals reversed the district court and remanded the
case to the district court with instructions to issue an appropriate
injunction.17

In Szumlicz v. Norwegian American Line, Inc., 77 the court addressed a
choice of law issue in a case brought against a Norwegian shipowner by a
seaman who was a citizen and resident of Poland. This case is significant
in that it shows that the Eleventh Circuit has not retreated from the
Fifth Circuit opinion in Fisher v. Agios Nicolaos V.178 Plaintiff in Szum-

169. 717 F.2d 521 (11th Cir. 1983).
170. Id. at 522.
171. Id. at 522-23. The court also noted:

Ships engaged in trade with foreign lands are "registered," a documentation pro-
cedure pursuant to the Act of December 31, 1792, 1 Stat. 287, now codified in 46
U.S.C. § 2. Vessels engaged in domestic or coastwise trade or used for fishing are
"enrolled" under procedures established by the Enrollment and Licensing Act of
February 18, 1793, 1 Stat. 305, codified in 46 U.S.C. § 12.

Id. at 523 n.1.
172. 717 F.2d at 523.
173. Id.
174. Id. at 523-24.
175. Id. at 524.
176. Id.
177. 698 F.2d 1192 (11th Cir. 1983).
178. 628 F.2d 308 (5th Cir. 1980), reh'g en bane denied, 636 F.2d 1107 (5th Cir. 1981)
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licz was employed as a musician aboard the vessel Vista Fjord. The re-
cord established that the Vista Fjord and other Norwegian American
Line vessels operated on a regular basis out of Port Everglades in Fort
Lauderdale, Florida. Defendant advertised and operated two, three, and
four week Caribbean cruises, commencing and terminating in Fort Lau-
derdale. The Vista Fjord and other cruise ships of Norwegian American
Line with their Caribbean cruise routes based in Florida had scheduled
stops in other United States ports such as San Juan, Puerto Rico, St.
Thomas, and St. Croix in the Virgin Islands. Norwegian American Line
also had shipping agents in Fort Lauderdale along with a physician there
who regularly treated the line's seamen.17'

In deciding whether United States law should apply to plaintiff's claim
for negligence, the court cited Fisher and proceeded to outline the factors
for determining whether United States law should be applied as set forth
by the United States Supreme Court in the Lauritzen-Romero-Rhodid-
itsl" trilogy. Defendant argued that the contacts in Szumlicz were sub-
stantially less than those in other cases in which an alien seaman was
allowed to maintain his action in the United States against an alien ship-
owner.181 Defendant also pointed out that

(1) the place of the wrongful act occurred aboard the vessel while it was
on a voyage between San Juan, Puerto Rico and Fort Lauderdale, Flor-
ida, where plaintiff went ashore and was hospitalized; (2) the law of the
flag was Norwegian; (3) plaintiff was domiciled in Poland; (4) the ship-
owner was Norwegian; (5) the place of contract was Norway and Ger-
many; (6) a forum was accessible in Norway; (7) the law of the forum was
Norway. 182

The court noted, however, that

this argument omits the Rhodidits gloss on Lauritzen factors-the "sub-
stantial use of a United States base of operations for the shipping and
revenues of the vessel and its owner, together with other United States
contacts," which justify the choice of the Jones Act and of general mari-
time law as administered by our courts as a more appropriate basis for
decision than the Norwegian compensation law.1 8'

(with published opinion). See Sipple, Admiralty, 1980 Fifth Circuit Survey, 32 MERCER L.
REv. 943, 945-48 (1981) for a discussion of the Agios decision.

179. 698 at 1194.
180. Id. at 1195-96. The trilogy is composed of the following cases: Hellenic Lines, Ltd.

v. Rhoditis, 398 U.S. 306 (1970); Romero v. International Terminal Operating Co., 358 U.S.
354 (1959); and Lauritzen v. Larsen, 345 U.S. 571 (1953).

181. 698 F.2d at 1195-96.
182. Id. at 1196.
183. Id. (quoting Fisher v. Agios Nicolaos V, 628 F.2d 308, 317 (5th Cir. 1980)).
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The court of appeals, therefore, affirmed the district court's choice of
United States law."

Iii Kingston Shipping Co. v. Roberts,18' plaintiff filed an action for ex-
oneration from or limitation of liability growing out of a collision between
the United States Coast Guard buoy tender Blackthorn and the S/S Cap-
ricorn that occurred in January 1980 in Tampa Bay. As a result of that
collision the Blackthorn sank in the main ship channel of the Port of
Tampa, blocking the channel and precluding deep draft vessels from ei-
ther entering or departing until the wreckage was cleared some twenty-six
,days later.'" The owners of the delayed vessels filed claims seeking to
recover damages incurred as a result of their delayed passage into or out
of the Port of Tampa. The district court dismissed the claims of the
delayed claimants for failure to state a claim upon which relief could be
granted. 187

The court of appeals affirmed the district court finding that the case
was governed by the rules set down in Robbins Drydock & Repair Co. v.
Flint.' The court in Robbins stated that "as a general rule, at least, a
tort to the person or property of one man does not make the tortfeasor
liable to another merely because the injured person was under a contract
with that other, unknown to the doer of the wrong.'""s Significantly,
Judge Clark in a related case, Hercules Carriers, Inc. v. Florida,190 issued
a special concurring opinion, noting that the negligent obstruction of a
navigable channel violates a duty owed to other users of the channel."'

One final notable decision, Smith v. Atlas Off-Shore Boat Service,
Inc.,'92 created a new maritime tort during the survey period. The court
in Smith recognized that at common law, an employer could discharge an
at-will employee for no cause or even for a morally wrong cause and not
be subject to any liability. The court also recognized that various courts
had relied upon this common law rule to disallow any cause of action
based on an employee's maintenance of a lawsuit against his employer.'
The court concluded, however, that an employer should not be permitted
to use its right to discharge at will "to retaliate against a seaman for seek-
ing to recover what is due him or to intimidate the seaman from seeking

184. 698 F.2d at 1196.
185. 667 F.2d 34 (11th Cir.), cert. denied, 458 U.S. 1108 (1982).
186. 667 F.2d at 35.
187. Id.
188. 275 U.S. 303 (1927).
189. Id. at 309.
190. 720 F.2d 1201 (11th Cir. 1983) (Clark, J., concurring).
191. Id. at 1204 (Clark, J., concurring).
192. 653 F.2d 1057 (5th Cir. 1981) (Unit A).
193. Id. at 1060-61.
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legal redress."'" The court found, therefore, that a maritime employer
may discharge a seaman for good cause, for no cause, or even in most
circumstances for a morally reprehensible cause, but that "a discharge in
retaliation for the seaman's exercise of his legal right to file a personal
injury action against the employer constitutes a maritime tort."'

194. Id. at 1062.
195. Id. at 1063. The court further found that the claim for retaliatory discharge could

be joined with the seaman's personal injury action under the Jones Act and, like the general
maritime law course of action for unseaworthiness, could be tried to the jury along with the
Jones Act claim even in the absence of diversity. Id. at 1064. Cf. supra note 37, in which the
court refused to allow a recovery of punitive damages.

19841 1089




