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Art"t
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It is a great privilege to be here with you this evening to deliver the
Third Annual Brainerd Currie Lecture. No one can read the memorial
proceedings for him on the occasion of his untimely death in 1965 without
understanding the pride which all alumni of Mercer University Law
School must take in so distinguished a graduate. Obviously not all of the
Currie lecturers will be able to lay claim to the same high standards of
scholarship epitomized by Professor Currie, but the opportunity to give a
lecture such as this is a challenge to approach those standards as nearly
as possible within the capacity of the particular lecturer.

When I was admitted to the Arizona Bar thirty years ago, oral argu-
ment of an appeal was a matter of course. Each side was given half an
hour in the Supreme Court of Arizona, and my recollection is that in the
United States Court of Appeals for the Ninth Circuit, which of course
included Arizona within its jurisdiction, the appellant was given thirty
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delivered on Oct. 20, 1983 at The Grand Opera House, Macon, Georgia. Copyright 0 1984 by
Supreme Court Justice William H. Rehnquist
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minutes and the appellee twenty. During this same period of time, each
party to a case in the Supreme Court of the United States was custom-
arily allotted one hour to present his oral argument. All that has changed
in the last thirty years. Parties in the Supreme Court of the United States
are usually given only half an hour now to present their case. And I
gather that in many state and federal appellate courts, a litigant has his
choice: he may get oral argument but no written opinion, a written opin-
ion but no oral argument, sometimes neither, but seldom both. Tonight I
would like to inquire a bit into the history of oral argument in this coun-
try and in England, and to ask whether the continuing demise of oral
argument is either inevitable or desirable.

I ask you to travel back with me in time, if you will, more than one
hundred and fifty years to the Capitol Building in Washington, D.C. Here
sits the Supreme Court of the United States, a Court of seven members
presided over by Chief Justice John Marshall. It is February 4, 1824, and
argument is about to commence in Gibbons v. Ogden,' one of the Court's
more celebrated decisions. In the view of the Court's most eminent histo-
rian, Charles Warren, this case "was destined to express, in immortal
terms, [the Court's] views as to the broad extent of federal power over
internal commerce."

The oral argument in the case is opened by Daniel Webster, who began
at 11:00 o'clock in the morning. Webster argues for two-and-one-half
hours in an "excessively crowded" courtroom.3 Thomas J. Oakley, counsel
for Ogden, follows and speaks for an hour on February 4, and for the
entire Court day of February 5.4 Thomas Emmet spends the whole of the
third day, February 6, and two hours of February 7, delivering his argu-
ment.' And the case is finally closed on the 8th by William Wirt for the
appellant Gibbons.0

Five full Court days-four hours each day-were devoted to the argu-
ment of this important case. By contrast, in Dames & Moore v. Reganj a
similarly important commercial case in which our Court granted certiorari
before judgment two Terms ago, two hours were allotted for oral argu-
ment. Without implying that one practice was good and the other bad, let
us simply note for the moment that, in two cases of comparable impor-
tance, the time for oral argument has been reduced from twenty hours to
two.

1. 22 U.S. (9 Wheat) 1 (1824).
2. 2 WARRN, THE SUPREME CoUTr IN UITE STATEs HiSToRY 57 (1922).
3. Id. at 62.
4. Id. at 64.
5. Id.
6. Id. at 65.
7. 453 U.S. 654 (1981).
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One senses from reading contemporary accounts of the arguments in
Gibbons v. Ogden that the judges had genuine respect, even awe, for some
of the counsel who appeared before them; and the lawyers had equal re-
spect for some of the judges. A New York correspondent described Wil-
liam Wirt, one of the advocates in Gibbons v. Ogden, in these
words: "His voice is powerful, his tones harmonious, and his enunciation
clear and distinct .... His arguments are constantly enlivened by classi-
cal allusions and flashes of wit. Many a dry cause, calculated to fatigue
and weary, is thus rendered interesting to the spectator as well as to the
Court . .. ."

Daniel Webster himself wrote of his feelings at the opening of the argu-
ment in the Gibbons case:

I can see the Chief Justice as he looked at that moment. Chief Justice
Marshall always wrote with a quill. He never adopted the barbarous in-
vention of steel pens .... And always, before counsel began to argue,
the Chief Justice would nib his pen; and then, when everything was
ready, pulling up the sleeves of his gown, he would nod to the counsel
who was to address him, as much as to say 'I am ready; now you may go
on.' I think I never experienced more intellectual pleasure than in argu-
ing that novel question to a great man who could appreciate it and take
it in; and he did take it in, as a baby takes in its mother's milk."'

It may be that reporters then were less cynical than they are now, or
that lawyers and judges were more florid in expressing their praise for one
another in that bygone age. Or it may be that there were giants among us
then who are present no longer. But there cannot be the slightest doubt
that the oral presentation of the case of Gibbons v. Ogden to the Supreme
Court of the United States was of commanding significance in getting
across to the judges the lawyers' views of the case.

The federal judicial system in this country, and I dare say that of virtu-
ally all of the state judicial systems, developed in an era when judge-time
and court-time were, if not quite like air and water used to be, at least
like gasoline was before the first OPEC oil embargo in the 1970's-a com-
modity of which there was thought to be a virtually inexhaustible supply.
The United States Constitution, as you well know, provides for one Su-
preme Court and such inferior tribunals as Congress may from time to
time create.10 The Judiciary Act of 178911 created a series of circuit and
district courts within the territorial jurisdiction of the thirteen original
states; but appeal from these courts was limited by various technical pro-

8. 2 WARREN, supra note 2 at 60.

9. Id. at 63.
10S.Udi CONsT. art. III, § 1.
11. Judiciary Act of 1789, ch. 20, 1 Stat. 73 (1789).
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visions so that most of the Supreme Court's business came from state
courts of last resort.

Thus, Gibbons u. Ogden came from a New York state court impres-
sively entitled the Court for the Trial of Impeachments and Correction of
Errors of the State of New York."2 At that time the United States of
America extended from the Atlantic seaboard on the east to the crest of
the Rocky Mountains on the west. To the original territory ceded by
Great Britain in the Treaty of Paris18 following the Revolutionary War
had been added the Spanish possessions of East and West Florida and
the Louisiana Purchase.1

4 But much of this newly acquired territory re-
mained unorganized; to the original thirteen states had been added only
eleven. The nation's population by the decennial census of 1820 was
9,600,000. And during the February Term of 1824, which was the only
Term of the Court that year, the Justices sat from February 2 through
March 24. They handed down opinions in thirty-six cases. Even with the
circuit-riding duties of the Justices, there was obviously plenty of time for
oral argument before the full Court.

The appellate docket of the Supreme Court has exploded since the
days of Gibbons v. Ogden, and it has done so for at least three reasons.
First, as new states were admitted to the Union, new lower federal courts
were created to serve them, resulting in additional cases to be appealed to
the Court of last resort. Second, the increase of population in the older
states, which already had lower federal courts, resulted in additional busi-
ness which in turn produced more appeals. Finally, Congress in 1875
granted to the lower federal courts what we call 'federal question jurisdic-
tion,' which enabled new types of cases to be brought in existing federal
courts. " As a result of these changes, the Supreme Court fell further and
further behind in its docket, so that it was not uncommon as early as the
1880's for long periods of time to elapse between the filing of an appeal
and a decision on the merits.

Congress helped somewhat in 1891 by creating the Circuit Courts of
Appeals, 6 which absorbed the brunt of appeals by right from the federal
trial courts. The Supreme Court was thereby given considerable discre-
tion in fashioning its docket. But the relief was only temporary. Today
our Court receives five thousand applications each year seeking review of
lower court decisions, and of these we grant about one hundred and fifty.
Recall that, during the 1824 Term of Gibbons v. Ogden, the Court heard
and decided only thirty-six cases.

12. 22 U.S. (9 Wheat.) at 1.
13. Treaty of Paris, Nov. 30, 1782, United States-Great Britain, 8 Stat. 54.
14. The Louisiana Purchase, April 30, 1803, United States-France, 8 Stat. 200.
15. Act of March 3, 1875, ch. 137, 43 Stat. 470.
16. Act of March 3, 1891, ch. 517, 51 Stat. 826.
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The federal courts of appeals have had similarly burgeoning dockets in
recent years, and the consequence has been that oral argument before
them has been significantly restricted. The United States Court of Ap-
peals for the Eleventh Circuit provides that a three-judge panel of that
court will screen cases, and if it unanimously decides that oral argument
is not warranted none will be had.1" Other courts of appeals have similar
rules. "

I dare say the same phenomenon has occurred in most states. The life
of an appellate judge was a fairly easy one at first, but as population grew
and judicial business increased, state supreme courts became swamped
with appeals, just as the United States Supreme Court did. Georgia, I
understand, did not even have a supreme court until 1846. Before leaving
Macon, I hope to discover how judicial business was handled before that
time. Today, of course, Georgia has not only a supreme court, but inter-
mediate appellate courts as well.

So long as judge-time and court-time were rightly thought to be in vir-
tually inexhaustible supply, the combination of written presentation by
briefs together with oral argument by counsel in every appeal made excel-
lent sense. But as judicial time steadily dwindled, the oral side of the
appeal, and the art of oral advocacy, came to play a smaller and smaller
part in the presentation of cases to appellate courts.

In a 1975 survey by the Federal Judicial Center, one hundred percent
of the federal appellate and trial judges responding to a questionnaire
agreed that oral argument should be restricted to fifteen or twenty min-
utes, and nine out of ten of these judges thought that oral argument could
be eliminated altogether in cases where the issues were clear and seemed
to be governed by existing precedent."9 More than half of the circuit
judges responding, and more than half of the district judges responding,
agreed with the statement that "[miost lawyers can prepare a brief which
is comprehensive and persuasive enough to obviate the need for oral
argument."'

2

If state appellate and trial judges react similarly to these federal judges,
the future of oral argument is dim indeed. No one doubts the enormous
case load problems that face almost every appellate court, state and fed-
eral, today. And I would be the first to admit that the fact that the Su-
preme Court of the United States has the luxury of controlling its own
docket allows it to grant oral argument to a degree impossible in a court

17. 11TH CIR. R. 23.
18. See, e.g., 3D CIR. R. 3.
19. J. GOLDMAN, ATTITUDES OF UNIzD STATES JUDGES TOWAw LIMITATION OF ORAL AR-

GUMENT AND OPINION-WRITING IN THE UNITED STATES CouRT Or APPEALs 5-7 (The Federal
Judicial Center No. 75-3, 1975).

20. Id. at 16-a.
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to which appeal is, at least in theory, a matter of right. But, to my mind,
the question still remains: Conceding that today an appellate judge may
not spend as much time on a case as his predecessor fifty years ago, must
oral argument be sacrificed?

I am a firm believer in the proposition that a poorly argued case,
whether in the briefs or in oral argument, is apt to be a poorly decided
case, and, therefore, I wish to look further into the wisdom of dispensing
with oral argument to the extent that we now seem to be doing in this
country. I used the example of the oral arguments in Gibbons v. Ogden to
show you what the practice once was in the United States. Now I would
like to turn to the English Courts of Appeals, particularly the system of
criminal appeals, to show you what the practice is there today.

Perhaps the most dramatic way to highlight the difference between the
English Court of Appeals and a typical United States court of appeals is
to describe in general terms the way a judge from each of these courts
typically spends his time. A United States circuit judge will sit as a mem-
ber of a three-judge panel of the court and hear oral arguments for four
or five days during a given week. He will then spend several weeks in his
chambers drafting opinions in cases which he is assigned to write or re-
viewing drafts of opinions written by his colleagues. The 'on the bench'
time is but a minor fraction of the 'in chambers' time spent by the judge.

In the English appellate system, on the other hand, a typical judge will
sit on the bench five days a week from 10:00 a.m. to 1:00 p.m. and from
2:00 p.m. to 4:15 p.m., week in and week out. Oral arguments by counsel
are a complete substitute for briefs, and there are apparently very few
citations to authorities during the argument. 'Conferences' often consist
of whispered conversations on the bench, and oral opinions are delivered
from the bench at the conclusion of the argued presentation of the case.
An English appellate judge has virtually nothing but 'on the bench
time."

21

Another distinction between the English and American systems lies in
the control that the English Court of Appeals exercises over its criminal
docket. A convicted defendant may appeal only by leave of the Court of
Appeals. Applications for leave must be presented in the first instance to
a single judge, and may be renewed before a panel of three judges." Sta-
tistics from a period about fifteen years ago show that leave to appeal is
granted in somewhere between ten and twenty percent of the cases in
which leave is applied for.'8 And as a deterrent to frivolous applications
for leave, the judge denying the application has authority to direct that

21. Karlen, Civil Appeals: English and American Approaches Compared, 21 WM. &
MARY L. Rzv. 121, 138 (1979).

22. D. MEADOR, CiMINAL API'za. ENGLISH PRAcTc AND AmEzRCAN 21 (1973).
23. Id. at 26.
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time spent by a prisoner in confinement during the pendency of his ap-
peal shall not be credited against his sentence.2' Both these devices are
apparently considered necessary because the criminal defendant, some-
times proceeding without legal assistance and almost always without hav-
ing to pay for whatever legal assistance he receives, does not have the
same disincentive to pursue frivolous appeals as a paying client in a civil
suit.

26

Unlike most American appellate systems, the English Court of Appeals
is not oriented around the production of written opinions which will re-
fine or develop the substantive law. As noted, the presiding judge gives an
oral judgment of the court at the conclusion of argument, but most of
these oral opinions are not published in any bound volume.26 The court
sees itself principally as a tribunal devoted to the correction of error in
the case before it, rather than as a tribunal devoted to developing a body
of recorded legal principles.

The different orientation of the English Court of Appeals goes hand in
hand with the exalted status of oral argument. By screening out frivolous
appeals, and by deemphasizing the preparation of written opinions time
is made for extended oral consideration of nonfrivolous appeals. The
weight which the English court puts upon the dialogue between attorneys
and judges cannot fail to impress an American observer.

No appellate court in this country is about to return to the days of
twenty-hour oral arguments-not even for a case as important as Gibbons
v. Ogden; but I am not sure that the extreme disfavor in which oral argu-
ment seems to be held in so many parts of this country is the best re-
sponse to ever more crowded appellate dockets. The intangible value of
oral argument is, to my mind, considerable. It is and should be valuable
to counsel, to judges, and to the public. First of all, oral argument offers
an opportunity for a direct interchange of ideas between court and coun-
sel. From my own experience, I know that there are only two times when
one can be certain that all nine members of the Court are considering a
particular case at the same time: one is during the hour allotted to the
two attorneys who are to argue the case, and the other is during the con-
ference discussion of the case. All the other preparatory work is done by
each member of the Court individually, in his or her chambers. I think it
is desirable to have counsel present on one of these two occasions. Coun-
sel can play a significant role in responding to the concerns of the judges,
concerns that counsel won't always be able to anticipate in preparing the
briefs.

24. Id. at 44.
25. Id. at 52-54.
26. Id. at 22, 83.
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Second, in these days when the pressure of numbers seems to require
ever greater reduction of everything into its component parts, and of
those component parts into their least common denominator, oral argu-
ment serves a function over and above its usefulness in adding to the
presentation of the briefs of the parties. It has the value that any public
ceremony has. The lawyers and the clients, if they are present, are
brought face to face with the judges who will consider and decide their
case. The judges are brought face to face with the lawyers who have writ-
ten the briefs on either side.

It may be that personal attendance at public ceremonies is on its way
out, what with large cities, television coverage of major events, and the
traffic congestion, and other urban problems which make appearance in
person so difficult. But I am reminded of an event which my wife and I
attended this summer in northern Vermont; it was the celebration by the
town of Glover of the two-hundredth anniversary of its founding. The
Town of Glover probably has a population of a few hundred, and the
majority of townspeople undoubtedly turned out for the event. There was
the usual antique car parade, a local band, a choral group, a series of
floats, and a parade of giant puppets. None of the events or performers
came close to the sophistication or talent to be seen on television in the
Rose Bowl Parade, the Orange Bowl Parade, the Peach Bowl Parade, or
many similar functions. And yet my wife and I received a completely dif-
ferent sense of enjoyment from the celebration at the Town of Glover; it
was fun not only to watch the performers face to face but also to watch
the spectators standing next to you and across the street. It was a three-
dimensional experience, if I may use the term, unlike the two-dimensional
experience one gets from watching the Rose Bowl Parade on television.

I wonder if something of the same may not be said for oral argument
before an appellate court. The argument itself we might liken to the pass-
ing parade, with judges and litigants functioning simultaneously as par-
ticipants and as interested spectators watching from opposite sides of the
street. The sense of immediacy and involvement-the three-dimensional
experience-one gains from such a proceeding is especially important to
the judges. Lawyers generally have a lot of contacts with clients, other
members of the profession, and people in general. But appellate judges of
necessity lead a more aloof and solitary professional life. In the words of
one text on this subject: "Oral argument is important as a means of giv-
ing judges a continuing awareness of their relationship and dependence
on others; without it, the judge is isolated from all but a limited group of
subordinates.""7 Given the reasons for retaining oral argument, one must
wonder whether some of the blame for its disrepute doesn't lie in the

27. P. CARRINGTON, D. MEAmDo & M. RosENBERG, JusTicE ON AppEA. 17 (1976).
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quality of the oral advocacy to which judges are subjected. It would not
be at all surprising for a judge to feel that there is no necessity for oral
presentation if a lawyer's oral advocacy consists of little more than read-
ing aloud the brief or memorandum which has already been filed; after
all, the judge would consume much less of his own time and none of coun-
sel's time if he simply read the brief or memorandum in his chambers.

I would like, therefore, to spend some time discussing what judges ex-
pect of oral advocates. My first point is something of a disclaimer. So long
as we have literally hundreds of appellate courts in this country, there
cannot possibly be any uniform rules on the subject. One can venture
generalizations based upon the observation of others; or one who, like me,
has listened to oral arguments for nearly twelve years can venture his own
subjective views as to what he expects. But the starting point for the oral
advocate must be the particular court before whom he is to appear. He is
not, after all, presenting his case to some abstract, platonic embodiment
of appellate judges as a class, but to three, five, seven, or nine flesh and
blood men and women. The advocate must have some feel for the wishes
of the particular court before which he is to make his presentation.

When I practiced in Arizona, I had occasion to argue cases before the
Supreme Court of Arizona and before different panels of the Court of
Appeals for the Ninth Circuit. These courts functioned in quite different
ways. I realized during my first argument before the Supreme Court of
Arizona what I should somehow have found out earlier: That the judges
simply did not read the briefs in the case before coming on the bench to
hear oral argument. To me this is almost a waste of the time set aside for
oral argument, which at its best should be a refinement and a polishing of
the issues in the case, not an introduction to the facts out of which the
litigation arose. But when in Rome, do as the Romans do: if the appel-
late court before which you are arguing makes a practice of not reading
the briefs before they come on the bench, you had better be prepared to
develop the facts in some detail.

The Court of Appeals for the Ninth Circuit, when I practiced before it
in the 1950's and the 1960's, had a much different practice, although here,
too, because the composition of the three judge panels changed, one could
not speak with assurance of the court as a whole. But generally these
judges had read the briefs, their reading of the briefs had generated ques-
tions in their minds, and they felt free to ask these questions. An advo-
cate before the Ninth Circuit would be wasting his time and the court's
time if he felt obliged to make a detailed presentation of the facts.

'Knowing your court' can be carried further, even to the extent of being
familiar with the physical attributes of the courtroom in which the judges
sit. In our courtroom, for example, which is very large, the acoustics are
terrible; the attorneys and questioning judges all speak into a
microphone. The courtroom itself is so large, and the bench stretching
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across the entire width of the room is so massive, that an attorney may
feel it necessary to use the manner of a speaker at a public meeting. But
this is not at all desirable; while there may be several hundreds of people
in the audience listening to you, your message is directed to the nine indi-
viduals on the bench, and the more you can keep your tone conversa-
tional, rather than hortatory, the better your case will fare.

Once we go beyond knowing the court and courtroom, I think the most
important message I can convey to you is that appellate advocacy consists
of two instruments to be employed by counsel: First, the brief, and sec-
ond, the oral argument. Many able lawyers seem to regard these as the
functional equivalent of one another, as you will observe from this ac-
count of an oral argument before him that one of the presiding judges of
the appellate division in New York City told me a number of years ago.
The court had a rule prohibiting counsel from reading their briefs, and
this particular lawyer was not long into his argument before it was appar-
ent that he was violating the rule. The presiding judge cautioned him,
reminding him of the rule, but he nonetheless persisted in simply reading
his brief, albeit in a rather florid way. The presiding judge finally inter-
rupted to say:

"Counsel, I think you may be sure that we have read your brief."

Whereupon counsel righteously replied:

"Yes, but you have not heard it with gestures."

The Supreme Court gets more advocates than it should who regard oral
argument as a 'brief with gestures.' Actually, the brief in an appellate
court has about the same relation to oral argument as the pleadings in a
case do to arguments before the trial judge or even a jury. The oral argu-
ments you make must necessarily be structured by what is covered by
your brief, but under no circumstances should you simply recite, summa-
rize, or selectively read from your brief and consider it a satisfactory oral
argument.

You naturally try to make your brief readable, even interesting if possi-
ble; but you are hampered in this regard by the common sense dictate
that your brief must cover every point you wish to preserve within a lim-
ited number of pages. A brief may often be top-heavy with citations to
cases or quotations from them, quotations from portions of statutes, and
the like. There is no help for this. But when it comes to oral argument,
the more flesh and blood you can insert into it, as opposed to a dry recita-
tion of principles of law or decided cases, the more interesting and effec-
tive that argument can be. The difference in the two may perhaps be
summarized by the difference between a preview of a movie and the
movie itself. The preview consists solely of scenes from the movie, but the
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preview selects dramatic or interesting scenes that are apt to catch the
interest of the viewer and make him want to see the entire movie.

Lawyers who practice before our Court, or for that matter before any
appellate court, should also consider the different contexts in which oral
argument and brief reading occur. Brief reading is a solitary occupation;
it is very difficult to get much out of someone else's reading a brief for
you-it is something you must do yourself, and in a relatively quiet
environment.

Oral argument, on the other hand, is an essentially collegial function.
As I observed earlier, it is one of only two occasions on which the judges
get together to consider the case. As an oral advocate you should take
advantage of this opportunity to be present with the Court when it col-
legially concentrates on your case. Hopefully the judges will have read the
briefs, and are now ready to begin hearing your explanation of both your
strong points and your weak points, and to ask you some questions. Be-
cause of the different nature of an oral presentation from a written one,
your oral argument can be more 'freeform' than your brief. But you must
not let the greater latitude of oral argument produce any sloppiness in
your presentation.

One might elaborate other specific techniques depending on the partic-
ular type of question being presented on appeal, but I had best leave such
elaboration to those who teach courses on the subject in the clinical or
practice areas. When I was in law school, long ago, we did not have the
benefit of any clinical programs, and we had precious little instruction in
practice. Perhaps because of this dearth of structured advice, we were
reduced to various maxims which made sense to us as law students. The
maxim regarding oral argument on appeal, and I can't tell you where it
came from-perhaps it is still current here at Mercer today-was
this: "If your case is weak on the facts, argue the law; if your case is
weak on the law, argue the facts; if your case is weak on both the law and
on the facts, pound on the table and shout like hell!"

I don't suppose any of us put this to use literally, but a case twice ar-
gued before our Court only last Term rather vividly illustrates the large
kernel of truth which the maxim contains. That case is Illinois v, Gates,"
which was argued in the fall, set for reargument in the spring with a re-
quest to brief the issue of whether there should be a good faith exception
to the exclusionary rule, and then decided without touching the latter
question." For purposes of oral argument, it was a classic case of one side
having the facts, and the other side having the law. The case arose in
Bloomingdale, a residential suburb of Chicago, where on May 3, 1978, the

28. 103 S. Ct. 2317, petition for reh'g denied, 104 S. Ct. 33 (1983).
29. Id. at 2321.
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police department received by mail an anonymous handwritten letter.
The letter said that Sue and Lance Gates, who lived in the suburb of
Bloomingdale, made their living selling drugs. It went on to recite that
the modus operandi of the couple was for Sue to drive the family car to
Florida, where she would load it up with drugs and await the arrival of
her husband. Lance would fly down from Chicago, and the car would be
driven from South Florida back to Illinois with the drugs in the trunk.
The letter stated that Sue was driving to Florida on May 3, and that
Lance would be flying down a few days later to drive the car back."

The Bloomingdale police set out to investigate the statements in the
letter. They learned that there was a man named Lance Gates, holding an
Illinois driver's license, who resided at a particular address in Blooming-
dale. By checking with a police officer assigned to O'Hare Airport they
found that a person named L. Gates had made a reservation on an East-
ern Airline flight to West Palm Beach, Florida, scheduled to depart from
Chicago on May 5, at 4:15 p.m.8 1

The Bloomingdale police then made arrangements with the Drug En-
forcement Administration for surveillance of the May 5 Eastern Airlines
flight. A DEA agent later reported to the police that Gates had boarded
the flight, that federal agents in Florida had observed him arrive in West
Palm Beach and take a taxi to the nearby Holiday Inn. They also re-
ported that Gates went to a room registered to one Susan Gates. At 7:00
a.m. the next morning, Gates and an unidentified woman left the motel in
a Mercury bearing Illinois license places and drove northbound on an in-
terstate frequently used by travelers headed for the Chicago area. The
agent also advised Mader8 that the driving time between West Palm
Beach and Bloomingdale was approximately twenty-two to twenty-four
hours.88

With this information in hand, the Bloomingdale police applied to a
judge of the circuit court in Illinois for a search warrant for the Gates'
residence and for their automobile. The judge issued the warrant, and
when Lance and Sue Gates arrived in Bloomingdale at 5:15 in the morn-
ing on March 7, twenty-two hours after they had left West Palm Beach,
the Bloomingdale police were awaiting them. Three hundred and fifty
pounds of marijuana were discovered in the trunk of the Mercury auto-
mobile, and a search of the Gates' home revealed marijuana, weapons,
and other contraband.8'

30. Id. at 2319.
31. Id.
32. Mader was a detective to whom the anonymous letter regarding the Gates' was re-

ferred for investigation. Id. at 2325.
33. Id. at 2319.
34. Id.
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You might think this was the end of the story, and in countries without
the exclusionary rule it would have been. But when the state sought to
introduce the evidence at the Gates' trial, the judge excluded all the evi-
dence resulting from the early-morning search of the Gates' home and car
on the grounds that the affidavits submitted to the judge failed to show
probable cause as required by the Fourth Amendment to the United
States Constitution. This decision was affirmed by the Illinois Appellate
Court, and then by a divided vote of the Supreme Court of Illinois.36 Both
of these courts relied on two earlier decisions of the Supreme Court of the
United States,36 which had set forth fairly elaborate and intricate stan-
dards for determining whether affidavits made in support of warrants did
or did not support a finding of probable cause.87

As you might imagine, counsel for the state stressed over and over
again the facts that I have just described to you and played down the
importance of the two Supreme Court decisions on which the Illinois
courts had relied. Counsel for the Gates, on the other hand, emphasized
very heavily the legal ramifications of these decisions and played down
the facts. I think it can fairly be said that each of the two times the Jus-
tices of our Court came off the bench after hearing that case argued, a
majority of us felt that the facts simply 'reeked' of probable cause, and
that if there were previous decisions of our Court that would have pre-
vented a finding of probable cause in this case, it was very likely those
decisions were incorrect. That is exactly how the case was decided."

Oral advocacy is probably more important in the Supreme Court of the
United States than in most other appellate courts. For unlike other ap-
pellate courts, a grant of certiorari by the Supreme Court to review a
decision of a lower court suggests that the case at issue is a genuinely
doubtful one. The winning party in the court below has the benefit of a
decision by that court on exactly the same issues which will be decided by
the Supreme Court. Nonetheless, the most common reason members of
our Court vote to grant certiorari is that they. doubt the correctness of the
decision of the lower court. Thus, with the respondent having the benefit
of a lower court decision in his favor, and the petitioner having the bene-
fit of a putative, though of course tentative, view that several of the Jus-

35. Id.
36. Spinelli v. United States, 393 U.S. 410 (1968); Aguilar v. Texas, 378 U.S. 108 (1963).
37. In determining whether an informant's tip establishes probable cause for issuance of

a warrant, the tip must reveal the informant's basis of knowledge and provide sufficient
facts to establish either the informant's veracity or the reliability of the informant's report.
Spinelli v. United States, 393 U.S. 410, 414-15 (1968); Aguilar v. Texas, 378 U.S. 108, 115-16
(1963).

38. The Supreme Court in Gates abandons the two part probable cause test as devel-
oped in Aguilar and Spinelli. 103 S. Ct. at 2332.
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tices before whom he will argue doubt the correctness of the lower court
decision, all of the elements for a 'doubtful case' are made out.

Oral advocates on both sides of a case should recognize this-the very
fact that certiorari has been granted probably makes the outcome doubt-
ful. And the time set for oral argument is the only opportunity that you
will have to confront face to face the nine members of the Court who will
ponder and decide your case. The opportunity to convince them of the
merits of your position is at its highpoint. Strike while the iron is hot! A
good oral argument is in the finest tradition of our profession: it confers
a benefit both upon your client and upon the court. You should seize the
opportunity to give the very best performance of which you are capable.


