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An Overview of the New Georgia
Constitution

by George D. Busbee*

July 1, 1983, marked a new day for all Georgians and particularly for
all members of the legal profession. On this date the new constitution
went into effect 1 If history is any indication, this new constitution will be
the Constitution of Georgia for decades to come. In fact, there may neveragain be as concerted an effort to rewrite the entire constitution as was
attempted and accomplished during the eight years the voters permit-
ted me to serve as their Governor. Of course, individual constitutional
amendments will continue to be proposed and submitted to the people
for ratification or rejection. Entire new articles or combinations of articles
may also find their way to the ballot. The chances, however, of the people
ever again being asked to approve an entire new constitution are slim
indeed.

Constitutional revision is not for the faint of heart. It is not a Sunday
drive in the mountains. It is an incredibly difficult, sometimes tedious,
sometimes exhilarating, always challenging undertaking requiring the co-
operation of the leadership of all three branches of state government, of
counties, municipalities, and local school boards, of the business commu-
nity and the labor community, of public interest groups and private inter-
est groups, of people inside the government and people outside the gov-

* Partner in the firm of King & Spalding, Atlanta, Georgia. University of Georgia (].B.A.
1949; L.LB. 1952). Governor of Georgia (1975-83). Member, State Bar of Georgia.
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emnment-in short, it requires the cooperation of just about everybody. In
fact, with apologies for the hyperbole, I almost would go so far as to say
that the confluence of factors needed to bring about the ratification of a
new state constitution approaches that needed for the creation of life
itself!

The Background

Serious efforts to rewrite the outmoded Constitution of 1945 first began
in the early 1960's. In 1963, a constitutional revision commission was es-
tablished to draft a new constitution for the state.3 The efforts of this
commission led to the approval by the General Assembly, at a two-
month-long extraordinary session in 1964, of a proposed new constitu-
tion." This document was never submitted to the people, however, be-
cause of a lower federal court ruling in Toombs v. Fortson, 4that the docu-
ment had been the product of a malapportioned legislature.' That ruling
was subsequently overturned by the United States Supreme Court,$ but
not in time to permit a vote on the proposed new constitution at the 1964
general election.

The next major effort to revise the constitution came in 1970 when the
house and senate considered a proposed constitution recommended by
the Constitutional Revision Commission of 1969.7 This document was ap-
proved by the House of Representatives in 1970,0 but it died in commit-
tee in the senate.

As a member of the General Assembly during all of these constitutional
revision efforts, I felt that one of our major problems had been trying to
do too much at one time. By attempting to rewrite the entire constitution
all at once, we ran the risk of generating small pockets of opposition every
time we proposed even a relatively minor change. While these pockets,
taken alone, would not be sufficient to defeat a proposed new constitu-
tion, they were when taken together. I decided, therefore, that if the op-
portunity ever arose for me to participate in another constitutional revi-
sion effort, a different approach would be tried.

Soon after the 1974 election, the Office of Legislative Counsel was
asked to begin putting together an editorial revision of the Constitution
of 1945 that could be submitted to the people at the 1976 general elec-

2. 1963 Ga. Laws 402.
3. 1964 Ga. Laws 234.
4. 205 F. Supp. 248 (N.D. Ga. 1962), modified, 379 U.S. 621 (1965).
5. 205 F. Supp. at 256.
6. Fortson v. Toombs, 379 U.S. 621, 624-25 (1965).
7. Ga. H.K Res. 514-1028, 1970 G&. Housz J. 15 (Reg. Sess.); Ga. H.R. Res. 514, 1970

GA. SzNATz J. 184-85 (Reg. Sess.).
8. Ga. H.R. Res. 514-1028,1970 GA. Housz J. 546 (Reg. Sess.).
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tion. This proposed 'new' constitution was not, in fact, to be 'new' at all,
but was rather a reorganization and editorial revision of the Constitution
of 1945. The revision was designed to permit the subsequent rewriting of
the constitution on an article-by-article basis.

Following the ratification of this 'new' constitution in 1976, the General
Assembly established, by joint resolution, the Select Committee on Con-
stitutional Revision to oversee the entire constitutional revision effort.*
This committee was composed of the Governor as chairman, the Lieuten-
ant Governor, the Speaker of the House of Representatives, the Chief
Justice of the Supreme Court, the Chief Judge of the Court of Appeals,
the Attorney General, a Senior Judge of the Superior Courts, the Senate
President Pro Tempore, the Speaker Pro Tempore, and the Chairmen of
the House and Senate Judiciary Committees.1

Beginning in 1977, the Select Committee appointed separate article
committees of approximately twenty-five people each to work on each of
the major articles of the constitution. These committees were charged
with the responsibility of studying their respective articles and drafting
an initial proposal for consideration by the legislature. These article com-
mittees were composed of citizens having an interest in the revision of a
particular article (League of Women Voters, Chamber of Commerce rep-
resentatives, etc.), elected state and local government officials, and com-
munity leaders. Altogether, over 231 citizens served on the nine different
article committees that were created, including fifty-one lawyers, seven-
teen judges, twenty-six educators, twenty-five businessmen, thirty-eight
state and local government officials, and thirty-two members of the Gen-
eral Assembly. Just considering the number of attorneys and judges in-
volved in this process, it is remarkable that agreement about anything
was ever reached!

The article committees were given a free hand in drafting proposed re-
visions of their respective articles, but they all were asked to seek three
primary objectives: brevity, clarity, and flexibility. It was widely known
that Georgia had one of the longest constitutions in the nation. In fact, it
was reported that the sixteen general amendments and 121 local amend-
ments submitted to the people at the 1980 general election in Georgia
amounted to more than one-third of the total constitutional amendments
voted on in 1980 in all other forty-nine states!" This was ample evidence
of the need for flexibility in any proposed new constitution. This lack of
flexibility in turn spawned the ever increasing length, thus heightening
the need for brevity.

9. 1977 Ga. Laws 1528.
10. Id. at 1528-29.
11. Sturm, State Constitutional Developments During 1980, 70 NATL Cmvc Rzv. 22, 24-

25 (1981).
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Clarity was a second major goal of the constitution revision effort. The
Constitutions of 1945 and 1976 were marked by the use of archaic and
cumbersome terminology and by poor organization: Even a casual reading
of the 1976 Constitution provided evidence that it would benefit from the
use of simple, modern English and a more rational organizational frame-
work.

Finally, and most importantly, the article committees were told to
strive for greater legislative flexibility in the new document. The 1976
Constitution contained an inordinate amount of statutory detail. This
fact forced the General Assembly to propose a new constitutional amend-
ment every time it wanted to make even a minor change in one of these
detailed constitutional provisions. A state constitution, just as the United
States Constitution, should establish the basic framework of the govern-
ment, provide for the fundamental rights and protections of the citizens,
and provide sufficient legislative flexibility to allow the General Assembly
to deal with relatively minor matters by statute.

In 1977, it was the consensus of the members of the Select Committee
to use the newly approved method of submitting whole articles separately
in order to arrive, finally, at the end goal of having a totally new constitu-
tion. In keeping with this philosophy, the committees on Article II and
what was then Article X drafted their proposals, which were then ap-
proved by the Select Committee and introduced in the 1978 session of the
General Assembly.1' Both revised articles passed the house and senate
easily and were unopposed by any single group." They appeared on the
ballot at the 1978 general election. At this point an error in judgment
occurred. Since neither proposal had any opposition, either in the General
Assembly or within the public at large, all of us assumed automatic ratifi-
cation by the people, and no effort was made to develop support for them.
No one envisioned the rightful indignation that arose among the voters
when they entered the voting booths and were confronted by thirty-six
proposed general amendments and more than 100 local amendments.
Righteous anger spawned such a significant number of 'no' votes that al-
most all proposals were defeated."1 The two or three that were ratified
were those that had received organized, state-wide support.

Following this disastrous defeat and after the conclusion of the next
legislative session, the Select Committee determined to try a different ap-
proach. The members of the Committee felt that perhaps an executive
director should be selected who was knowledgeable of the need for consti-

12. Ga. HAR Res. 445-1274, 1978 GA. House J. 28 (Reg. Sees.); Ga. S. Res. 217, 1978 GA.
Houm J. 1088 (Reg. Sees.).

13. Ga. HA B, es. 445-1274, 1978 GA. Houss J. 812, 1702 (Reg. Sees.); Ga. S. Res. 217,
1978 GA. Houm J. 1088, 2678 (Reg. Ses).

14. Atlanta Journal & Conast, Nov. 15, 1978, § A, at 1, col. 5.
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tutional revision, who was knowledgeable about the legislative process
and, most importantly, who would work for free.

After considering various names, the Committee was unanimous in its
decision to ask Robin Harris to serve as executive director, and he ac-
cepted in July of 1979. Robin had served in the General Assembly for ten
years, had succeeded me as Chairman of the Judiciary Committee, had
served in the 1964 extraordinary session, had served on the 1969 Consti-
tutional Revision Commission, and had been a principal author of the
proposed new constitution that passed the house in 1970.1" Without the
outstanding leadership of Robin Harris, there would be no new
constitution.

The next step that was taken was probably the most fortuitous to have
occurred in this process. That event was the selection, in August 1979, of
Melvin B. Hill, Jr. as the assistant executive director and the leading staff
person charged with causing the Select Committee's goals to be accom-
plished. Mel received a leave of absence from his position as Legal Re-
search Associate in the Institute of Government in Athens. He then put
together a staff of two young lawyers-including Mickey Henry, who later
became a member of the Governor's General Counsel staff, organized the
article committees and article subcommittees, established time tables,
and provided one of the most effective management talents ever seen in
an endeavor involving so many persons of such diverse backgrounds and
interests.

Under Mel's leadership, five article committees made their final reports
to the Select Committee in December 1979, and the Select Committee
caused these five proposed articles to be submitted to the 1980 session of
the General Assembly." Included in the package were the same Articles
II and X that had passed both houses so handily in 1978. In 1980, how-
ever, the five new proposed articles were defeated in the General
Assembly.

After this less than auspicious 'new beginning,' the Select Committee
determined that the only reasonable chance of success lay in going after
the whole document. A plan was agreed upon that included having all
article committees complete their assignments by the spring of 1981, hav-
ing a special Legislative Overview Committee created by resolution of the
General Assembly in the 1981 session, and recognizing that only in ex-
traordinary session could the persuasive powers of the offices of Governor,
Lieutenant Governor, and Speaker be used effectively.

The plan was put into operation. The Legislative Overview Committee

15. Ga. H.R. Res. 514-1028, 1970 GA. House J. 546 (Reg. Sess.).
16. Ga. H.R. Res. 486-1270, 1980 GA. HousE J. 392 (Reg. Ses.).
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on Constitutional Revision was created by the 1981 General Assembly. 7

It was comprised of thirty-one members of each house of the legislature,
selected respectively by the Lieutenant Governor and the Speaker. Begin-
ning in June 1981, the Select Committee and the Legislative Overview
Committee met on numerous occasions, heard the reports of the different
article committees, and proceeded to hammer out a document to be intro-
duced in the extraordinary session to be called by the Governor at the

leiid of August. Most of the meetings took an entire day. As Governor, it
was my responsibility to chair the meetings of this Committee with the
Lieutenant Governor and the Speaker serving as co-chairmen.

Robin Harris told me later that in his speaking engagements across the
state drumming up support for the ratification of the new constitution, it
was his opinion that the most effective part of his speaking was the abil-
ity to say truthfully:

Ordinarily a Governor, a Lieutenant Governor, or a Speakar will con-
vene a meeting of this kind, return to their offices, and never be seen
again. Not so in this case. These men attended every meeting, stayed the
entire time, relegated other activities to second place status, and so
forcefully demonstrated their own individual commitments to the need
for a new constitution that the message came through loud and clear to
the members of the General Assembly."

With strong leadership on the part of Lieutenant Governor Miller and
Speaker Murphy, agreement on a proposed draft of a new constitution
was reached prior to the 1981 session, and this draft was subjected to
extensive debate and modification at the special session. There were
sixty-eight differences between the house and senate versions of the new
constitution that had to be resolved by the Conference Committee which
was composed of Senators Holloway, Gillis, and Barnes, and Representa-
tives ConneU, Lee, and Burris. The Conference Committee worked con-
tinuously from 9:00 a.m. Wednesday morning, September 16, until after
midnight ironing out these differences, and their conference report was
adopted as the proposed new constitution by the house and senate.1' It
was slightly changed at the 1982 regular session"0 and was finally submit-
ted to the people at the 1982 general election. It was approved by a mar-
gin of seventy-three percent to twenty-seven percent.21

While the final version of the constitution, which emerged from this
long and arduous process, is not pleasing to everyone in every respect, it

17. 1981 Ga. Laws 1539.
18. Address by Robin Harris, Decatur Rotary Club (Sept. 17, 1982).
19. 1981 Ga. Laws 142.
20. 1981 Ga. Laws 224.
21. Atlanta Journal & Const., Nov. 4, 1982, § A, at 28, col. 1.
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does go far toward achieving its principal objectives of brevity, clarity,
and flexibility. It is about one-half as long as the 1976 Constitution, is
better organized, and whenever possible, uses simple modern English in
place of archaic and cumbersome terminology. Additionally, it gives the
General Assembly greater legislative flexibility to deal with many matters
by statute that were heretofore set forth in detail in the Constitution of
1976.

I am proud of the fact that this constitutional revision effort generated
one of the most comprehensive records on state constitutional revision
ever assembled. All of the meetings of all of the committees and subcom-
mittees that worked on the new constitution were recorded and tran-
scribed .2 These deliberations cover over 14,800 pages of transcripts in the
Select Committee Office. They will be of invaluable assistance to the su-
preme court, the court of appeals, the Attorney General's Office, and
others in trying to ascertain the true meaning of many provisions in the
new constitution.

While the background of this latest constitutional revision effort is im-
portant, it is not nearly as important at this point in time as are the
results of that effort. The following is a summary, therefore, of my per-
ception of some of the most significant differences between the 1976 and
the 1982 Constitutions.

Local Constitutional Amendments

By far the most significant change is the banning of further local con-
stitutional amendments.93 Local constitutional amendments have been
handled in the General Assembly in the same manner as local legislation.
If the local delegation approved a local bill or resolution, it was approved
by the rest of the General Assembly as a matter of legislative courtesy. In
the case of local constitutional amendments, of course, the proposed local
amendment also had to be ratified by the people in the city or county
affected prior to its being effective;" but once it received this approval, it
was as much a part of the Constitution of Georgia as the due process
clause of Article I.15 In practice, what this local amending process did was
to allow a city or county and its local delegation to write its own
constitution.

The Select Committee uncovered one of the most graphic examples of
the extremes to which this local amending process could be taken. In a

22. See Ga. Archives, Transcripts of the Select Committee on Constitutional Revision.
23. GA. CoNsT. art. X, § 1, pars. 1, GA. COos ANN. § 2-5401 (Harrison 1983).
24. Id.
25. Id. art. I, § 1, para. 1, GA. Con ANN. § 2-101 (Harrison 1983).
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study of local amendments the Committee found a local amendment" au-
thorizing the General Assembly to establish a political subdivision in a
certain region of the state and which also provided for the powers and
duties of this subdivision without regard to any provision of the constitu-
tion or any provision of general law!'7 This type of amendment is an af-
front to the principle of constitutional government

In most cases, however, local constitutional amendments were used to
rectify the problems created by a constitution that was not drafted with
sufficient flexibility to allow needed changes to be made over time by the
General Assembly. In the judicial article of the 1976 Constitution, for ex-
ample, jurisdiction of justice of the peace courts was limited to $200."
Many localities found this figure to be too low and, therefore, had to re-
sort to a local constitutional amendment to raise the limit to a more real-
istic amount. In the new judicial article, the jurisdiction of all courts of
limited jurisdiction is "as provided by law." " This eliminates the need
for local constitutional amendments on this subject in the future.

In drafting of the new constitution, the drafters paid a great deal of
attention to eliminating the need for local constitutional amendments. In
some cases, as in the example of the jurisdiction of inferior courts just
cited, the General Assembly itself was given the authority to address a
particular matter, either by general law or, in the absence of a general
law, by local law." In other cases, a referendum requirement was imposed
in addition to the requirement of approval by the General Assembly."1 In
the new education article," for example, changes in the composition, term
of office, and method of selecting local school boards and local school su-
perintendeits can be made by local legislation "conditioned upon ap-
proval by a majority of the qualified voters voting thereon in the system
affected."". Similarly, under the new taxation article," local homestead
exemptions can be granted by local legislation "conditioned upon ap-
proval by a majority of the qualified electors residing within the limits of

26. 1972 Ga. Laws 1485.
27. Id. at 1487.
28. GA. CoNsr. art. VI, § 7, pars. 2, GA. CODE ANN. § 2-3602 (Harrison 1977).
29. Id. art. VI, §3, pars. 1, G. CODs ANN. § 2-2901 (Harrison 1983).
30. Id. art. XII, § 1, para. 2, GA. COD ANN. § 2-6901 (Harrison 1977).
31. Id.
32. GA. CoNsr. art. VIII, GA. CODE ANN. §§ 241 to -47 (Harrison 1983) (formerly art.

VIII, GA. CODE ANN. 11 249 to -57 (Harrison 1977)).
33. GA. CONST. art. VIII, § 5, para. 4(a), GA. CODE ANN. § 2-4504 (Harrison 1983) (for-

merly art. VI, § 5, paras. 2(a)-(c), 5(a)-(c), GA. CODE ANN. J§ 2-5302, -5305 (Harrison
1977)).

34. GA. CONSr. art. VII, GA. COD ANN. § 2-37 to .40 (Harrison 1983) (formerly art. VII,
GA. CoDE Am. §J 2-46 to -48 (Harrison 1977)).
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the local taxing jurisdiction voting in a referendum thereon.""
Changes of this type were made to eliminate the need for local consti-

tutional amendments under the new constitution. In fact, these amend-
ments are prohibited prospectively in the new document." Existing local
amendments, of which there are well over 1000, continue in effect until
July 1, 1987.7 During this interim period, local city and county attorneys
and local delegations will have an opportunity to review those amend-
ments that pertain to their respective jurisdictions and to decide which
ones are still needed. All local amendments determined still to be neces-
sary can be continued in effect by an affirmative act of the General As-
sembly, or by a home rule ordinance, or resolution adopted by the local
governing authority affected." If no action is taken by July 1, 1987, the
local amendment will die."O

The Judicial Article

More changes were wrought in the judicial article" than many persons
(including judges) ever dreamed possible. In my opinion, no other article
in the 1976 Constitution was more in need of revision than the judicial
article. The court system under the old document was fragmented and
was comprised of vastly dissimilar courts throughout the state, particu-
larly in the courts below the level of the superior courts.4' This hodge-
podge collection of courts, with their differing and overlapping jurisdic-
tions and their varying rules of practice and procedure, terms of judges,
and methods of compensation, belied any claim to Georgia's having a ju-
dicial system at all. It could more appropriately have been termed a non-
system of courts.

The new judicial article makes great strides in helping us get our judi-
cial house in order. It establishes a judicial structure composed of seven
classes of courts: the supreme court, the court of appeals, the superior
courts, state courts, juvenile courts, probate courts, and magistrate
courts.'2 The four latter courts are courts of limited jurisdiction.'3 Each

35. GA. CoNST. art. VII, § 2, para. 2(a)(2), GA. CODE ANN. 2-3802 (Harrison 1983) (for-
merly art. VII, § 1, para. 4, GA. CODE ANN. § 2-4604 (Harrison 1977)).

36. GA. CoNsT. art. X, § 1, para. 1, GA. CODE ANN. § 2-5401 (Harrison 1983) (formerly
art. XII, § 1, para. 1, GA. CODE ANN. § 2-6901 (Harrison 1977)).

37. GA. CONST. art. XI, § 1, paras. 4(a)-(d), GA. CODE ANN. § 2-5504 (Harrison 1983).
38. Id. art. XI, § 1, para. 4, GA. CoDE ANN. § 2-5504 (Harrison 1983).
39. Id. art. XI, § 1, para. 4(c), GA. CODE ANN. § 2-5504 (Harrison 1983).
40. GA. CoNST. art. VI, GA. CODE ANN. §§ 2-27 to -36 (Harrison 1983) (formerly art. VI,

GA. CODE ANN. §§ 2-30 to -45 (Harrison 1977)).
41. GA. CONST. art. VI, GA. CODE ANN. §§ 2-30 to -45 (Harrison 1977) (presently art. VI,

GA. CODE ANN. §§ 2-27 to -36 (Harrison 1983)).
42. GA. CoNsT. art. VI, § 1, para. 1, GA. CODE ANN. § 2-2701 (Harrison 1983) (formerly

art VI, §§ 1, 5-7, GA. CODE ANN. §§ 2-3001, -3401, -3501, -3601 (Harrison 1977)).
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county has at least one superior court, magistrate court, probate court,
and, where needed, a state court and juvenile court."" The magistrate
court is the lowest rung of the judicial ladder and is made up of justices
of the peace, small claims court judges, and magistrate judges wherever
magistrate courts were in operation on June 30, 1983.""

By July 1, 1985, all classes of courts except the probate courts will have
to have uniform jurisdiction as provided by law;" will have to have uni-
form rules of practice and procedure as provided by law as well as uni-
form court rules and recordkeeping rules as promulgated by the supreme
court with the advice and consent of the council of the affected class of
courts;47 and will have to have uniform selection, qualifications, terms,
and discipline of judges, except that juvenile and magistrate judges will
continue to be selected in the manner and for the term provided on June
30, 1983, unless and until otherwise provided by local law.48 Beginning
July 1, 1983, all judges and justices of the superior courts, state courts,
court of appeals, and supreme court are to be elected on a nonpartisan
basis.'

Given the serious nature of the changes made in the judicial article, a
period of adjustment will be necessary. Nevertheless, it is my personal
belief that the new judicial article is one of the highlights of the new con-
stitution. It puts us on the road to greater uniformity, rationality, and
effectiveness in our judicial system and gives Georgia the foundation at
long last for a true judicial 'system.'

The Taxation Article

Considering the importance of the issue of taxation to everyone, it is
not surprising that the taxation article" became the subject of intense
discussion during the constitutional revision process. In fact, the delibera-
tions over this article came very close to derailing the entire constitu-
tional revision effort. Interestingly enough, however, what finally emerged

43. GA. CoNsr. art. VI, § 1, para. 1, GA. CODE ANN. § 2-2701 (Harrison 1983) (formerly
art. VI, §§ 1, 5-7, GA. CODE ANN. § 2-3001, -3401, -3501, -3601 (Harrison 1977)).

44. GA. CONSr. art. VI, GA. CODE ANN. §§ 2-27 to -36 (Harrison 1983) (formerly art. VI,
GA. CoDE ANN. 2-30 to -45 (Harrison 1977)).

45. GA. CONST. art. VI, § 10, para. 1(6), GA. CODE ANN. § 2-3601 (Harrison 1983) (for-
merly art. VI, § 7, para. 1, GA. CODE ANN. § 2-3601 (Harrison 1977)).

46. GA. CONS?. art. VI, 5 3, pars. 1, GA. CODE ANN. § 2-2901 (Harrison 1983) (formerly
art. VI, § 6, para. 2, GA. CODE ANN. § 2-3502 (Harrison 1977)).

47. GA. CONST. art. VI, § 10, GA. CODE ANN. § 2-36 (Harrison 1983) (formerly art. VI, § 1,
para. 2, GA. CODE AN. § 2-3002 (Harrison 1977)).

48. GA. CoNsT. art. VI, 5 7, GA. CoDE AN. § 2-33 (Harrison 1983).
49. Id. art. VI, § 7, para. 1, GA. CODE ANN. § 2-3301 (Harrison 1983).
50. Id. art. VII, GA. CoDE AN. §} 2-37 to -40 (Harrison 1983) (formerly art. V1, GA.

CoDE ANN. §§ 2-46 to -48 (Harrison 1977)).

[Vol. 35



GEORGIA CONSTITUTION

from the fray is not that much different from the taxation article in the
1976 Constitution.

Under the new constitution, all existing property tax exemptions are
continued, as is the authorization for the local freeport exemption." New
statewide property tax exemptions now have to be approved by two-
thirds of the members of each house of the legislature and by a majority
of the qualified voters of the state voting in a statewide referendum."
New local homestead exemptions have to be approved by a local act of
the legislature, subject to voter approval in a referendum in the city or
county affected.? A reduction or repeal of any existing local homestead
exemption henceforth requires a two-thirds vote of each house and ap-
proval in a local referendum." In addition, under the 1976 Constitution,
the purposes for which the power of taxation could be exercised by the
state were specifically delineated.' Under the new Constitution, the state
may exercise the power of taxation "for any purpose authorized by law.""

By far the most significant change between the 1976 and 1982 Consti-
tutions in the area of taxation relates to the so-called tax break for farm-
ers. Under the new constitution, tangible real property devoted to "bona
fide agricultural purposes"'67 (as this term is defined by the General As-
sembly) is assessed at seventy-five percent of the level at which other
property is assessed" (under present law, at thirty percent of fair market
value rather than at forty percent of fair market value). This tax break is
limited to 2000 acres for any one property owner, and the property must
be owned by a natural or naturalized citizen or by a family farm corpora-
tion deriving at least eighty percent of its gross income from bona fide
agricultural pursuits within Georgia." The impact of this provision in ur-
ban counties probably will be negligible, since such a small portion of the
tax digest in these counties is composed of property that would qualify
for the preferential assessment. It was brought to my attention, however,
that the impact in rural counties is projected to be between fifteen and

51. GA. CONST. art. V1I, § 2, GA. CODE ANN. § 2-3804 (Harrison 1983) (formerly art. VII,
§ 1, para. 4, GA. CODE ANN. § 2-4604 (Harrison 1977)).

52. GA. CoNsT. art. VII, § 2, GA. CODE ANN. § 2-3804 (Harrison 1983).
53. Id. art. VU, § 2, para. 3(a)(1), GA. CODE ANN. § 2-3803 (Harrison 1983) (formerly art.

VII, § 1, para. 4, GA. CODE ANN. § 2-4604 (Harrison 1977)).
54. GA. CoNsr. art. VII, § 2, para. 3(a)(2), GA. CODE ANN. § 2-3803 (Harrison 1983) (for-

merly art. VII, § 1, para. 4, GA. CoD ANN. § 2-4604 (Harrison 1977)).
55. GA. CONST. art. VII, § 2, para. 3(a)(2), GA. CODE ANN. § 2-3803 (Harrison 1983) (for-

merly art. VII, § 1, para. 4, GA. CoDE ANN. § 2-4604 (Harrison 1977)).
58. GA. CONST. art. VII, § 3, pars. 1(a), GA. CoDe ANN. § 2-3901 (Harrison 1983).
57. Id. art. VII, § 1, pars 3(c), GA. CoDE ANN. § 2-3703 (Harrison 1983).
58. Id.
59. Id.
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twenty million dollars annually, statewide."o

The Education Article

The new education article ' is marked more by what it does not change
than by what it does change. The new education article does not change
the method of selection of either the State Board of Education or the
State School Superintendent. The State Board of Education continues to
be appointed by the Governor, subject to confirmation by the senate, and
the State School Superintendent continues to be elected by the people for
a four year term.62

There was considerable discussion during the deliberations on the edu-
cation article about the feasibility and advisability of having the State
School Superintendent appointed by the State Board of Education. The
State School Superintendent serves as the chief executive officer of the
State Board, but is not accountable to the Board by virtue of his being
elected independently by the people. In order to rectify this management
deficiency, serious consideration was given to changing the education arti-
cle to allow the Board to appoint the Superintendent. This proposal im-
mediately gave way to concern over setting up a system in which both the
State Board of Education and the State School Superintendent would be
appointed and in which there would be no one in office who was directly
accountable to the people. Suggestions for providing for an elected school
board, on the other hand, were dropped when it became clear how few
candidates could be expected to run a congressional district-wide race for
a noncompensated position. This subject has been debated extensively
before and undoubtedly will come up again in the future. If it does, it
could then be presented to the people as a separate question rather than
as part of an entire, new constitution.

The twenty-millage limit on school taxes is retained in the new educa-
tion article.' As was true under the 1976 Constitution, this millage limit
can be increased or removed by action of the local board of education,
subject to local referendum approval."

Finally, and perhaps most importantly, the new education article does
not change or diminish the basic obligation of the state to provide "an

60. Information available through the State Office of Planning and Budget, Atlanta, Ga.
61. GA. CONST. art. VIII, GA. CODEANN. §§ 2-41 to -47 (Harrison 1983) (formerly art

VIII, GA. COD- ANN. §§ 2-49 to -57 (Harrison 1977)).
62. GA. CONST. art. VIII, §§ 2, 3, GA. CoDe ANN. §§ 2-4201, -4301 (Harrison 1983) (for-

merly art. VIII, §§ 2, 3, GA. CODE ANN. J§ 2-5001, -5101 (Harrison 1977)).
63. GA. CONST. art. VIII, 5 6, para. 1(a), GA. CODE Aim. 5 2-4601 (Harrison 1983) (for-

merly art. VIII, § 7, para. 1, GA. CODE ANN. § 2-5501 (Harrison 1977)).
64. GA. CONST. art. VII, § 6, para. 2, GA. CODE ANN. §2-4602 (Harrison 1983) (formerly

art. VIII, § 7, para. 2, GA. CODE ANN. 5 2-5502 (Harrison 1977)).
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adequate public education" 65 for the citizens. Attempts to change this
language were unsuccessful because of fears and uncertainties about pos-
sible interpretations by the courts of any new language.

Other changes of interest in the education article include the following:
(1) The power of the State Board of Regents regarding lump sum appro-
priations, property transactions, and eminent domain was clarified;"
(2) the authorization for the creation of 'special schools' by the General
Assembly was broadened" (the 1976 Constitution limited this authoriza-
tion to vocational trade schools, schools for exceptional children, and
schools for adult education);00 and (3) the General Assembly is author-
ized to pick up the cost of loans "for educational purposes made to stu-
dents who have completed a program of study in a field in which critical
shortages exist."' 0

Local Governments Under the New Constitution

The relationship between cities, counties, and the General Assembly re-mains essentially the same under the new constitution as it was under the
1976 Constitution.7" Home rule for counties continues to be provided for
directly in the constitution, and home rule for municipalities continues to
be provided for by statutory law.7 1

This brings to mind one of the most interesting conflicts that arose
during the process of developing the new document. In the Committee on
Article IX on Counties and Municipal Corporations, both the Select
Committee and the Legislative Overview Committee thought that the
County Home Rule paragraph in the constitution should be the same as
that provided for municipalities. That paragraph, incidentally, is con-
tained in forty-four words of text.73 This was not acceptable to the coun-
ties, whose consistent demand was that the only acceptable home rule
provision would be an exact duplicate of the one contained in the 1976

65. GA. CONsT. art. VIII, § 1, par. 1, GA. CODE ANN. § 2-4101 (Harrison 1983).
66. Id. art. VIII, § 4, para. 1, GA. CODE ANN. § 2-4401 (Harrison 1983) (formerly art.

VIII, § 4, pars. 1, GA. CODE ANN. § 2-5201 (Harrison 1977)).
67. GA. CoNSr. art. VIII, § 5, pars. 7, GA. CODE ANN. § 2-4507 (Harrison 1983) (formerly

art VIII, § 9, para. 1, GA. CODE Am. § 2-5701 (Harrison 1977)).
68. GA. CONST. art. VIII, § 9, pars. 1, GA. CODE ANN. § 2-5701 (Harrison 1977) (presently

art. VIII, § 5, para. 7, GA. CODE ANN. § 2.4507 (Harrison 1983)).
69. GA. CONST. art. VIII, § 7, pars. 1(a)(5), GA. CODE ANN. § 2-4701 (Harrison 1983).
70. Id. art. IX, GA. CODE ANN. §§ 2-48 to -53 (Harrison 1983) (formerly art IX, GA. CODE

ANN. §§ 2-58 to -65 (Harrison 1977)).
71. GA. CoNer. art. IX, § 2, paras. 1-2, GA. CODE ANN. 55 24901 to -4902 (Harrison 1983)

(formerly art. IX, 5 2, para. 1, and § 3, GA. CODE ANN. 55 2-5901, -6001 (Harrison 1977)).
72. GA. CONST. art. IX, § 2, pars. 2, GA. CODE ANN. § 2-4902 (Harrison 1983) (formerly

art. IX, § 3, pars. 1, GA. CODE ANN. § 2-6001 (Harrison 1977)).
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document."' The counties won the battle (a pyrrhic victory in the eyes of
many), and the three and one-half page paragraph was substituted for the
one containing forty-four words. There is one significant feature to this
that will likely be overlooked by history. In the drafting of the new con-
stitution, care was taken to eliminate every pronoun that might be con-
sidered 'sexist' in nature. Since the counties would only accept exactly
what they had, the words "he" and "his" each appear twice in article IX,
section II, paragraph I. 4 Unless an error was made that has not yet been
found, words of that nature are used nowhere else in our modem
document.

The so-called 'amendment 19' powers'-the list of specific services
that counties and municipalities are authorized to provide, either alone or
in combination with each other-are continued forward,76 and a new
power is added: the power to maintain and to modify existing retire-
ment or pension systems and to create and to maintain new systems for
officers and employees paid in whole or in part out of county funds.77 One
important change made in the area of zoning will allow the General As-
sembly to establish procedures for the exercise of the zoning power by
cities and counties.7"

Other changes relating to local government powers were also made.
First, the authority of local governments to contract with each other for
the provision of 'amendment 19' services is expanded to include any "ac-
tivities, services, or facilities" that they "are authorized by law to under-
take or provide.""9 Second, the authority of counties and municipalities to
create special service districts for the provision of 'amendment 19' ser-
vices and to provide for a special fee or tax for these services only within
these districts is expanded to include any "local government service. ' ' "e In
addition, the General Assembly is authorized to create these districts by
general law (as occurred in the case of the local option sales tax) or to
require the creation of these districts under conditions specified by that
general law.' Third, the authorization for the establishment of libraries is

73. GA. CoNsT. art. IX, § 2, pars. 1, GA. CooE ANN. § 2-5901 (Harrison 1977) (presently
art. IX, § 2, pars. 1, GA. CODE ANN. S 2-4901 (Harrison 1983)).

74. GA. CoNsT. art. IX, § 2, pars. 1, GA. CODs ANN. 2-4901 (Harrison 1983) (formerly art.
IX, § 2, pars. 1, GA. Cons ANN. § 2-5901 (Harrison 1977)).

75. GA. CoNr. art. IX, § 2, pars. 3, GA. CODs Amc. § 2-4903 (Harrison 1983) (formerly
art. IX, § 4, para. 2, GA. Cons ANN. § 2-6102 (Harrison 1977)).

76. GA. CONsT. art. IX, § 2, par. 3, GA. CODs ANN. § 2-4903 (Harrison 1983) (formerly
art. IX, § 4, pars. 2, GA. Cons ANN. § 2-6102 (Harrison 1977)).

77. GA. CONsT. art. IX, § 2, pars. 3(a)(14), GA. CODs ANN. § 2-4903 (Harrison 1983).
78. Id. art. IX, § 2, pars. 4, GA. CoDE ANN. § 2-4904 (Harrison 1983).
79. Id. art. IX, § 3, para. l(a), GA. CODS ANN. § 2-5001 (Harrison 1983).
80. Id. art IX, § 2, para. 6, GA. Cons ANN. § 2-4906 (Harrison 1983).
81. Id. art IX, § 2, pars. 6(b), GA. Cons ANN. § 2-4906 (Harrison 1983).
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expanded to include "libraries, archives and arts and sciences programs
and facilities.""

In the area of local taxation, counties are authorized to levy and to
collect business and occupational taxes and license fees in the unincorpo-
rated area of the counties," including the taxation of insurance compa-
nies on the basis of gross direct premiums received from insurance poli-
cies in the unincorporated areas of the counties." Cities continue to be
able to collect taxes and fees within the municipal corporate limits as
authorized by their charters.8

Purposes of county taxation are expanded to include all purposes au-
thorized by the constitution or by general law." Under the 1976 Constitu-
tion, counties were authorized to tax only for the fourteen purposes spe-
cifically enumerated in the constitution.87

A new provision allows for the incurrence of "special district debt,"" if
the term of the debt does not exceed thirty years, if the amount of the
debt does not exceed ten percent of the assessed value of all of the prop-
erty in the subdivision issuing the debt, and if the proposed debt is ap-
proved in a referendum in the district."'

The immunity from suit of counties, municipalities, and school districts
is recognized in the new constitution and may be waived by law." The
1976 Constitution provided for the waiver of the governmental immunity
of counties only to the extent of the amount of motor vehicle liability
insurance purchased by the county."

Finally, it should be noted that the new constitution authorizes the
General Assembly to provide by law for local government consolidation."
Consolidation of a city and county government can only be effected, how-

82. Id. art IX, § 2, para. 3(a)(10), GA. CoDE AN. § 2-4903 (Harrison 1983) (formerly art.
IX, § 4, para. 2(11), GA. CoDe ANN. § 2-6102 (Harrison 1977)).

83. GA. CONsT. art. IX, § 4, para. 1, GA. CODE ANN. § 2-5101 (Harrison 1983) (formerly
art. IX, § 5, para. 1, GA. CoDE ANN. § 2-6201 (Harrison 1977)).

84. GA. CoNsT. art. IX, § 4, para. 1, GA. CoDE ANN. § 2-5101 (Harrison 1983) (formerly
art. IX, § 5, para. 1, GA. CoDE ANN. § 2-6201 (Harrison 1977)).

85. GA. CoNsT. art. IX, § 4, pars. 1(b)(2), GA. CoDE ANN. § 2-5101 (Harrison 1983) (for-
merly art. IX, § 5, para. 1, GA. CODE ANN. § 2-6201 (Harrison 1977)).

86. GA. CoNST. art. IX, § 4, para. 1, GA. CoDE ANN. § 2-5101 (Harrison 1983) (formerly
art. IX, § 5, para. 1, GA. Cons ANN. § 2-6201 (Harrison 1977)).

87. GA. CoNsT. art. IX, § 5, para. 2, GA. CoDE ANN. § 2-6202 (Harrison 1977).
88. Id. art. IX, § 5, para. 2, GA. CoDE ANN. § 2-5202 (Harrison 1983).
89. Id.
90. Id. art. IX, § 2, para. 9, GA. CoDE ANN. § 2-4909 (Harrison 1983) (formerly art. IX, §

4, para. 2, GA. CoDE ANN. § 2-6302 (Harrison 1977)).
91. GA. CONsT. art. IX, § 6, pars. 2, GA. Cons ANN. 1 2-6302 (Harrison 1977) (presently

art. IX, § 2, para. 9, GA. Cons ANN. § 2-4909 (Harrison 1983)).
92. GA. CONST. art. IX, § 3, para. 2, GA. CoDe ANN. § 2-5002 (Harrison 1983) (formerly

art. IX, § 4, pars. 1, GA. CODE ANN. § 2-6101 (Harrison 1977)).

1983]



MERCER LAW REVIEW

ever, by a local law subject to referendum approval in the county and in
each of the cities in the county containing at least ten percent of the
population of the county.'3

Other Changes in the New Constitution

Every word in a state constitution is potentially important. The follow-
ing list of 'other significant changes' in the new constitution, therefore,
must be seen as just a small sampling. First, article I, section I, paragraph
II provides that "[N]o person shall be denied the equal protection of the
laws""-the 1976 Constitution did not contain this language. Second, ar-
ticle I, section I, paragraph XI authorizes trial juries of not less than six
persons in courts of limited jurisdiction and in superior courts in misde-
meanor cases.' 5 Third, article III, section VI, paragraph IV, subsection (b)
prohibits future "population bills," as the General Assembly must define
by general law." Fourth, article III, section IX, paragraph VII, subsection
(c) authorizes the General Assembly by a three-fifths vote of each house
to earmark taxes on alcoholic beverages for prevention, education, and
treatment relating to alcohol and drug abuse.'" Fifth, article IV, section
II, paragraph II, subsection (c) allows the General Assembly to establish
conditions for a pardon or parole or to prohibit a pardon or parole for (i)
any person incarcerated for a second or subsequent time for any offense
for which that person could have received a life sentence; and (ii) any
person who receives consecutive life sentences as the result of offenses
occurring during the same series of acts.98 Sixth, article VII, section III,
paragraph I, subsection (b) authorizes the General Assembly to provide
by law for grants for tax relief purposes to persons for sales taxes paid
and not otherwise reimbursed on prescription drugs." Finally, article VII,
section IV, paragraph U reduces the debt limit of the state from fifteen to
ten percent of total revenue receipts, and limits the term of general obli-
gation debt to twenty-five years. 100

93. Id. art. IX, § 3, para. 2, GA. COD ANN. § 2-5002 (Harrison 1983) (formerly art. IX, §
4, para. 1, GA. ConE ANN. § 2-6101 (Harrison 1977)).

94. GA. CONST. art. I, § 1, para. 2, GA. CODE ANN. § 2-102 (Harrison 1983).
95. Id. art. I, § 1, para. 11(b), GA. CODE ANN. § 2-111 (Harrison 1983) (formerly art. VI,

§ 15, pars. 1, GA. CODE ANN. § 2-4401 (Harrison 1977)).
96. GA. CONST. arL I1, § 6, pars. 4(b), GA. CODE ANN. § 2-1104 (Harrison 1983) (for-

merly arL IX, § 5, para. 2, GA. CODE ANN. § 2-6202 (Harrison 1977)).
97. GA. CONST. art. HI, § 9, pars. 6(e), GA. CODE ANN. § 2-1406 (Harrison 1983).
98. Id. art. IV, § 2, pars. 2(c), GA. CODE ANN. § 2-1702 (Harrison 1983) (formerly art.

IV, § 2, pars. 1, GA. CODE ANN. § 2-2001 (Harrison 1977)).
99. GA. CONST. art. VII, § 3, para. l(b), GA. CODE ANN. § 2-3901 (Harrison 1983).

100. Id. art. VII, § 4, pars. 2, GA. CODE ANN. § 2-4002 (Harrison 1983) (formerly art. VII,
§ 7, pars. 1, GA. CODE ANN. § 2-4801 (Harrison 1977)).
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Conclusion

The campaign for a new state constitution for Georgia has been a long
and trying one. The people now have spoken. Since July 1, 1983, and for
years to come, the State of Georgia will be operating under a completely
new charter. We can only hope that this new charter will serve us all well
as we move into the twenty-first century and beyond.




