
Miner v. Gillette Co.: Another Option for
Personal Jurisdiction over Nonresident

Class Action Plaintiffs

I. INTRODUCTION

In the recent case of Miner v. Gillette Co.,' the Illinois Supreme Court
held that the minimum contacts test for personal jurisdiction was not ap-
plicable to nonresident plaintiffs in a class action suit.' The court held
that personal jurisdiction could be obtained over the nonresident plain-
tiffs by the use of individual actual notice with an opt-out provision.'

The minimum contacts test traditionally has been used at a method of
obtaining personal jurisdiction over nonresident defendants. This Article
first reviews the facts of Miner and then examines the minimum contacts
test and its primary goal of fairness to nonresident defendants in a civil
suit and to nonresident plaintiffs in a class action suit. The Article next
identifies and distinguishes substantive and procedural due process and
examines the court's holding in Miner' as an alternative to the minimum
contacts test for obtaining personal jurisdiction over class action
plaintiffs.

II. THE FAcTs OF Miner v. Gillette Co.

The Gillette Company promoted sales of its new Cricket lighters by
offering free Accent Table lighters to persons who remitted fifty cents
and two proofs of purchase from Gillette's Cricket lighters. At that time,
Gillette had approximately 200,000 Accent Table lighters which it ex-
pected to fulfill the responses to its campaign.' Gillette realized later that
the response by far would exceed its expectations, so it purchased an ad-

1. 87 Ill. 2d 7, 428 N.E.2d 478 (1981).
2. Id. at 12-13, 428 N.E.2d at 481.
3. Id. at 14-15, 428 N.E.2d at 482-83.
4. The court held that each class member must receive actual notice of the action. This

notice should include an opt-out provision. The class member will be a party plaintiff unless
he informs the court, by the method specified in the notice, that he does not wish to take
part in the litigation. A class member who opts out retains his right subsequently to bring
his own action against the defendant Id.

5. Id. at 11, 428 N.E.2d at 480.
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ditional 70,000 Accent Table lighters.6 Gillette was still unable, however,
to fill approximately 180,000 orders.' Gillette mailed a letter to each of
these 180,000 persons stating that its supply had been exhausted and
apologizing for the inconvenience. Gillette also returned the fifty-cent
postage and handling charge and provided each person with a free Crick-
et lighter.

Plaintiff was one of the 180,000 who received a letter from Gillette in-
stead of a table lighter.' Plaintiff brought a class action suit on behalf of
himself and a nationwide class of similarly situated persons. Plaintiff al-
leged that Gillette fraudulently induced plaintiffs, in violation of the Con-
sumer Fraud and Deceptive Business Practices Act,10 to purchase Cricket
lighters since Gillette was aware that it did not have an adequate supply
of Accent Table Lighters to fill its orders. 1 Plaintiff also alleged that Gil-
lette's failure, to comply with the terms of the promotional offer consti-
tuted a breach of contract under Illinois law."2

Plaintiff brought the action in, an Illinois state court. The state circuit
court dismissed the class action on behalf of the nonresident class mem-
bers but upheld the action as to the Illinois residents."3 The court stated
that the question of law concerning whether a class action may be main-
tained on behalf of nonresident members was one "to which there is sub-
stantial ground for difference of opinion" and therefore certified the issue
for appeal' 4 pursuant to Illinois Supreme Court Rule 308." The Appellate
Court of Illinois denied plaintiff's application for leave to appeal.' The
state supreme court, in exercise of its supervisory jurisdiction, later or-
dered the appellate court to grant plaintiff's application for leave to
appeal.

17

The appellate court affirmed the circuit court's dismissal of the nonres-
ident class members' action and affirmed the circuit court's decision up-
holding the Illinois residents' class action suit."8 The appellate court re-
lied on its decision in Spirek v. State Farm Mutual Automobile

6. Miner v. Gillette Co., 89 M1. App. 3d 315, 316, 411 N.&. 2d 1092, 1094 (1980), rev'd,
87 M11. 2d 7, 428 N.E.2d 478 (1982).

7. 87 IlM. 2d at 11, 428 N.E.2d at 480.
8. Id.
9. Id.

10. See ILL. ANN. STAT. ch. 1211 261-72 (Smith-Hurd Supp. 1983-84).
11. 89 I1. App. 3d at 316, 411 N.E.2d at 1094.
12. Id.
13. Id.
14. 87 M. 2d at 10, 428 N.E.2d at 480.
15. Ill. S. Ct R. 308, 73 2d R. 308.
16. 87 1. 2d at 10, 428 N.E.2d at 480.
17. Id.
18. 89 IM. App. 3d at 321, 411 N.E.2d at 1097.
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Insurance Co.," in which it had held that an Illinois court could not
render a binding in personam judgment over nonresident plaintiffs when
the nonresident plaintiffs had no minimum contacts with the Illinois fo-
rum.*° Applying that rule to the facts of this case, the appellate court
concluded that since the nonresident plaintiffs had no contacts with Illi-
nois, the trial court's dismissal of the action on their behalf was proper.'

On appeal, the Supreme Court of Illinois considered and rejected Gil-
lette's argument that the nonresident plaintiffs could not maintain the
class action because of their lack of minimum contacts with the Illinois
forum. s In rejecting the applicability of the minimum contacts test for
nonresident plaintiffs, the court relied upon Shutts v. Phillips Petroleum
Co. s In Shutts, the Kansas Supreme Court held that in order to establish
jurisdiction over nonresident defendants, the defendants must have mini-
mum contacts, but to establish jurisdiction over nonresident plaintiffs,
only procedural due process must be satisfied."

The Supreme Court of Illinois remanded the case to the trial court with
orders that individual notice be given to class members .2 The court
stated that this notice must inform each member of the class of his right
to opt out of the action and must indicate the opt-out procedure.' On
remand, plaintiffs would have the burden under Illinois law'7 of showing
that the differing laws of the several states were subject to grouping into
a manageable number of sub-classes."

The Supreme Court of the United States granted certiorari to review
the decision of the Illinois Supreme Court." The Court subsequently dis-
missed certiorari for want of jurisdiction because the Illinois court had
not rendered a final judgment."

19. 65 I. App. 3d 440, 382 N.E.2d 111 (1978).
20. Id. at 453-54, 382 N.E.2d at 120-21.
21. 89 Ill. App. 3d at 319, 411 N.E.2d at 1096. The appellate court held that the class

action for nonresidents did not meet the requirements of the Illinois Class Action Statute
because there were no common questions of law and fact Id. The Supreme Court of Illinois
reversed to the extent that the Class Action Statute only requires a common question of law
or fact. 87 111. 2d at 16-17, 428 NXE.2d at 483-84.

22. 87 111. 2d at 12-13, 428 N.E.2d at 481-82.
23. 222 Kan. 527, 567 P.2d 1292 (1977).
24. Id. at 554, 567 P.2d at 1305.
25. 87 Ill. 2d at 15, 20, 428 N.E.2d at 482, 485.
26. Id. at 15, 428 N.E.2d at 482-83.
27. ILL. CODE Civ. Puoc. § 2-802(b) (1983) (supersedes ILu. Rev. STAT. ch. 110, § 57.3

(1979)).
28. 87 111. 2d at 17-18, 428 N.E.2d at 484.
29. 102 S. Ct. 1767 (1982) (No. 81-1493) (April 5, 1982).
30. 103 S. Ct. 484 (1983).
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III. MINIMUM CONTACTS: THE TRADITIONAL METHOD OF OBTAINING

PERSONAL JURISDICTION

The critical question to be addressed in this Article is what standard
should be applied to determine whether there is personal jurisdiction over
nonresident plaintiffs in a class action suit. Traditionally, the minimum
contacts test, which the Supreme Court first enunciated in International
Shoe Co. v. Washington,s1 has been used to establish personal jurisdiction
only over defendants."

In order to obtain personal jurisdiction over a defendant, the require-
ments of both procedural and substantive due process must be satisfied.33

In the recent Supreme Court case of Logan v. Zimmerman Brush Co.,3

the Court admitted that the controversy over the meaning of the abstract
words of the due process clause continues.' It can be said, however, that
procedural due process is concerned with whether the party has adequate
notice of the action," and substantive due process is concerned with
whether it is fair to subject the party to jurisdiction in a particular
forum.'7

The minimum contacts test satisfies both procedural and substantive
due process, provided that sufficient notice is given to the party. The Su-
preme Court in International Shoe stated:

[N]ow that the capias ad respondendum has given way to personal ser-
vice of summons or other forms of notice, due process requires only that
in order to subject a defendant to a judgment in personam, if he be not
present within the territory of the forum, he have certain minimum con-
tacts with it such that the maintenance of the suit does not offend 'tradi-
tional notions of fair play and substantial justice.'"

31. 326 U.S. 310 (1945).
32. See generally Lewis, The "Forum State Interest" Factor in Personal Jurisdiction

Adjudication: Home-Court Horses Hauling Constitutional Carts, 33 MERCa L. Rav. 769
(1982).

33. BLACK'S LAw DICTIONARv, 1083, 1281 (rev. 5th ed. 1979); see also J. NOWAK, R. Ro-
TUNDA & J. YouNo, CONSTrruTIONAL LAW 557-59 (1983).

34. 455 U.S. 422 (1982).
35. The Court stated

Many controversies have raged about the cryptic and abstract words of the Due
Process Clause but there can be no doubt that at a minimum they require that
deprivation of life, liberty or property by adjudication be preceded by notice and
an opportunity for hearing appropriate to the nature of the case.

Id. at 428 (quoting Mullane v. Central Hanover Trust Co., 339 U.S. 306, 313 (1950)).
36. Parham v. Cortese, 407 U.S. 67 (1983); BLACK'S LAw DICTIONARY 1083 (rev. 5th ed.

1979).
37. BLAcK's LAW DICIONgARY 1281 (rev. 5th d. 1979); see also J. NoWAK, R. RoTurWA &

J. YOUNG, supra note 33, at 416-22, 557-59.
38. 326 U.S. at 316 (citation omitted) (emphasis in original).
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When the Supreme Court first enunciated the minimum contacts test
in International Shoe, it consisted of two parts: (1) regular, substantial,
and continuous forum contacts and (2) claim relatedness.3' Since then,
the Court has altered and refined the test, indicating that a rigid adher-
ence to the test is not always necessary. In Perkins v. Benguet Consoli-
dated Mining Co.,"4 the Supreme Court upheld personal jurisdiction on
the basis of only one of the standards enunciated in International Shoe-
-defendant's regular, substantial, and continuous forum contacts." Like-
wise, in McGee v. International Life Insurance Co.,' 2 the Supreme Court
upheld jurisdiction on the basis of claim relatedness without a showing of
defendant's regular, substantial, and continuous contacts with the fo-
rum.'4 In effect, the Court has split the two parts of the original test into
two separate and independent tests.

In Mullane v. Central Hanover Bank & Trust Co.," decided five years
after International Shoe, the Supreme Court upheld personal jurisdiction
absent a showing of minimum contacts.4 This decision indicated that
minimum contacts was not the only means to establish personal jurisdic-
tion. The case concerned multiple defendants, and the Supreme Court
upheld Jurisdiction on the basis of a vital state interest balanced against
defendants' individual interests.4" Through its holding, the Court estab-
lished another alternative way to establish personal jurisdiction.

The minimum contacts test, therefore, is but one tool that the Court
has employed to determine whether a forum is fair. In the minimum con-
tacts analysis, a forum is fair to a defendant if he receives a benefit from
the forum as a result of his forum contacts. 7 A forum also is fair if the
defendant "can reasonably anticipate being haled into court there.'' If
the overall goal of fairness is satisfied by an alternative method that
shows that the defendant either received benefits from the forum or rea-
sonably could have anticipated being haled into court in the forum, per-
sonal jurisdiction should be upheld despite the fact that the minimum

39. Id. at 317-20.
40. 342 U.S. 437 (1952).
41. Id. at 446-49.
42. 355 U.S. 220 (1957).
43. Id. at 223.
44. 339 U.S. 306 (1950).
45. Id. at 318. The issue in Mullane was the adequacy of the notice that was afforded to

defendants. The Court held that actual notice was required for known defendants and that
publication was sufficient for unknown defendants. It is clear, however, that the Court had
personal jurisdiction over defendants, most of whom did not have minimum contacts with
the forum, Id.

46. Id. at 313-14.
47. 326 U.S. at 320.
48. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980).
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contacts test has not been employed.'
In Insurance Corporation of Ireland v. Compagnie,'0 for example, the

Supreme Court upheld personal jurisdiction without employing the tradi-
tional minimum contacts test."1 Although the Court stated that its "hold-
ing. .. does not alter the requirement that there be 'minimum contacts'
between the nonresident defendant and the forum state," it did not en-
gage in an analysis of defendant's forum contacts. The Court stated that
its "holding deals with how the facts needed to show those 'minimum
contacts' can be established." 3 The Court upheld personal jurisdiction
because defendant had failed to comply with discovery on the personal
jurisdiction issue and because a sanction imposed under Federal Rule of
Civil Procedure 37(b)(2)(A)' permitted a finding of personal jurisdic-
tion." The Court engaged in a fiction whereby it examined defendant's
postlitigation behavior and found 'facts' needed to show 'minimum con-
tacts.' In reaching its decision, however, the Court did not examine de-
fendant's prelitigation contacts as the traditional minimum contact test
required. Instead, the Court examined defendant's postlitigation behavior
and upheld jurisdiction on those grounds.' 7 Even though the Court said
that satisfaction of the minimum contacts test is required," it upheld ju-
risdiction without employing the test because the ultimate goal of fairness
was satisfied."s The forum was fair because defendant could have antici-
pated being haled into court in the forum. Rule 37(b)(2)(A) contains a
sanction that permits a court to find that there was personal jurisdic-
tion." Since defendant should have been aware of this sanction, he
should have anticipated having to defend the suit in the forum, and it
was, therefore, fair to make him defend there.

An alternate view of the Court's holding in Ireland also indicates that
the Court upheld jurisdiction upon a finding of fairness without the use
of the minimum contacts test." The decision may be viewed as upholding

49. Lewis, A Brave New World for Personal Jurisdiction: Flexible Tests Under Uni-
form Standards, 37 VAND. L. Rav. 1 (1984).

50. 102 S. Ct. 2099 (1982).
51. Id. at 2106-07.
52. Id. at 2104-05 n.10.
53. Id.
54. FE. R. Civ. P. 37(b)(2)(A).
55. 102 S. Ct. at 2108.
56. Id. at 2104-05 n.10.
57. Id. at 2107.
58. Id.
59. Id. at 2105-07.
60. Lewis, The Three Deaths of "State Sovereignty" & the Curse of Abstraction in the

Jurisprudence of Personal Jurisdiction, 58 NoTma DAME LAW. 699, 725 (1983) [hereinafter
cited as Lewis, The Three Deaths].

61. 102 S. Ct. at 2110 (Powell, J., concurring).
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personal jurisdiction on an implied consent theory.6 The Court held that
personal jurisdiction is an individual right, and, therefore, the personal
jurisdiction objection may be waived.13 The Court reasoned that since de-
fendant failed to comply with discovery related to factors that could be
used to establish personal jurisdiction, the sanction that was enforced was
"nothing more than the invocation of a legal presumption, or what is the
same thing, the finding of a constructive waiver."" In essence, what the
Court did was to deem that defendant consented to personal jurisdiction
because, by failing to comply with discovery, he waived his right to object
to personal jurisdiction." Through its opinion in Ireland, the Court es-
tablished at least two other alternatives to the minimum contacts test for
establishing personal jurisdiction.

A review of the cases subsequent to International Shoe illustrates that
the minimum contacts test is but one tool that may be employed to es-
tablish personal jurisdiction. Several alternatives exist for establishing
personal jurisdiction, and as long as the chosen method satisfies both pro-
cedural and substantive due process, it will be upheld."

IV. THE ILLINOIS SUPREME COURT'S OPINION IN Miner v. Gillette

In Miner, the Illinois Supreme Court rejected the minimum contacts
test as the proper test to establish personal jurisdiction over nonresident
plaintiffs in a class action suit and held that procedural due process was
the essential element necessary to establish jurisdiction over the nonresi-
dent plaintiffs.17 In reaching its decision, the court determined that, in
order to establish personal jurisdiction over plaintiffs, actual individual
notice must be given to plaintiffs, the notice must inform each member of
his right to opt out" of the action, and the procedure to opt out must be
explained." The court also held that nonresident plaintiffs must be repre-
sented adequately.70 Thus, although the court referred to the method as

62. 102 S. CL at 2105.
63. Id.
64. Id. at 2106.
65. Id.
66. Lewis, The Three Deaths, supra note 60, at 741.
67. 87 11. 2d at 12-13, 428 N.E.2d at 481.
68. If a party complies with the opt-out provision and thereby requests that he not be a

party to the action, the court will exclude him from the class.
69. 87 Ill. 2d at 15, 428 N.E.2d at 482-83.
70. In Miner, the Illinois class action statute required that a common question of law or

fact predominate in order for the action to be maintained. The statute provides that the
class may be grouped into sub-classes and that each sub-class will be treated as a class. The
court held that if the laws of the states are subject to grouping, plaintiffs will be assured of
adequate representation since the interests of nonresident plaintiffs will be the same as the
litigating parties. Id. at 18-19, 428 N.E.2d at 484-85.
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procedural due process, the alternative proposed by the court included
actual notice, an opt-out provision, and a requirement that plaintiffs be
represented adequately.7

In rejecting the minimum contacts test as the jurisdictional standard,
the Illinois Supreme Court relied on the Kansas Supreme Court's deci-
sion in Shutts v. Phillips Petroleum Co. 73 The Illinois court examined the
United States Supreme Court's decision in Hansberry v. Lee 5 and deter-
mined that there is a recognized exception for class actions in that a
party not joined by the decision nonetheless may be bound by it if he is
adequately represented.7 ' Citing Frank v. Teachers Insurance & Annuity
Association of America,75 an Illinois Supreme Court case, the Illinois
court determined that adequate representation was not the sole touch-
stone of due process and that due process also required notice." The
court in Frank held that the notice that is required depends on the cir-
cumstances of the action. 77 Since the identity and addresses of plaintiffs
were readily available in Miner, the court determined that actual notice
must be given and that the notice must inform each party of his right to
opt out.78

The dissenting opinion in Miner7 ' stated that the action should not be
maintained absent a showing of minimum contacts.80 The dissent stated
that the majority falsely relied on Shutts because absent a state interest,
the court in Shutts would not have upheld the action.81 The opinion
pointed out that defendant was incorporated in Delaware, its headquar-
ters were in Massachusetts, and the responses to the advertisement were
sent to an entity in Minnesota." The dissent concluded that Illinois
should not be burdened with the adjudication of this class action because
Illinois had no connection with the action except that of protecting its
residents."

71. This method satisfies both procedural and substantive due process. See infra notes
96-98 and accompanying text.

72. 222 Kan. 527, 567 P.2d 1292 (1977). The court held that the minimum contacts test
is the proper test to establish personal jurisdiction over nonresident defendants, but proce-
dural due process must be satisfied to establish jurisdiction over nonresident plaintiffs and
this requirement is satisfied only by notice. Id. at 554, 567 P.2d at 1305.

73. 311 U.S. 32 (1940).
74. 87 11. 2d at 13, 428 N.E.2d at 481.
75. 71 I1. 2d 583, 376 N.E.2d 1377 (1978).
76. 87 Ill. 2d at 13-14, 428 N.E.2d at 482-83.
77. 71 Il. 2d at 594-95, 376 N.E.2d at 1380.
78. 87 I. 2d at 15, 428 N.E.2d at 482-83.
79. Id. at 20, 428 N.E.2d at 485 (Ryan, J., dissenting).
80. Id. at 22, 428 N.E.2d at 486.
81. Id. at 26, 428 N.E.2d at 488.
82. Id. at 21, 428 N.E.2d at 486.
83. Id. at 25-28, 428 N.E.2d at 487-88.
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The majority in Miner correctly found that if actual notice is coupled
with an opt-out provision and if there is adequate representation for
plaintiffs, then personal jurisdiction will be upheld and the minimum
contacts test is not needed." The alternative that the court suggested sat-
isfies both procedural and substantive due process. Although not specifi-
cally stated by the court, procedural due process would be satisfied by
actual notice to plaintiffs, and substantive due process would be satisfied
by the opt-out provision.

V. Miner's Alternative Method of Obtaining Personal
Jurisdiction: Procedural Due Process with an Opt-out Provision

In Miner, defendant argued and the trial and intermediate appeals
courts held that nonresident plaintiffs needed minimum contacts with the
forum before the court could obtain personal jurisdiction over them.8
Courts traditionally have applied the minimum contacts test exclusively
to defendants." A plaintiff in a class action suit, however, is similar to a
defendant, and perhaps Gillette Company was correct and minimum con-
tacts should apply to class action plaintiffs.

The minimum contacts test is one means to determine whether it is fair
to force a defendant to defend his claim in the forum.7 Courts usually are
not concerned with fairness to the plaintiff since the plaintiff has selected
the forum. Presumably, if another forum were more fair to him, he would
have instituted the suit there." The plaintiff has demonstrated that the
forum is fair to him by submitting himself to the jurisdiction of that
court, and, thus, it is fair that he be bound by the judgment. Hence, there
is no reason to apply the minimum contacts test to ordinary plaintiffs.

Arguably, the minimum contacts test should be applied to nonresident
plaintiffs in a class action suit who have no notice of the action. These
plaintiffs are in several respects analogous to defendants. Binding a non-
resident plaintiff to a decision in a forum in which he lacks minimum
contacts is as unfair and detrimental as binding a defendant to a decision
in a forum in which he has no minimum contacts.89

84. Id. at 13-20, 428 N.E.2d at 482-85.
85. Id. at 10-11, 428 N.E.2d at 481.
86. See Insurance Corp. of Ireland v. Compagnie, 102 S. Ct. 2099 (1982); McGee v. Inter-

national Life Ins. Co., 355 U.S. 220 (1957); Perkins v. Benguet Consolidated Mining Co., 342
U.S. 437 (1952); Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950); Inter-
national Shoe Co. v. Washington, 310 U.S. 310 (1945).

87. See supra notes 39-65 and accompanying text.
88. This is true only among the forums in which the plaintiff can obtain personal juris-

diction over the defendant and in which there is also subject matter jurisdiction.
89. There are five reasons that support the conclusion that binding a nonresident plain-

tiff without minimum contacts is unfair. First, it is unfair because his cause of action has
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An analysis of minimum contacts with respect to class action plaintiffs
is necessary to determine whether the underlying goals of the minimum
contacts test are satisfied. If a class action plaintiff has sufficient contacts
with the forum to satisfy the minimum contacts test, then he presumably
can structure his primary conduct in such a way that it is fair to force
him to litigate his claim in the forum.'0 A class action plaintiff with mini-
mum forum contacts arguably can anticipate being haled into court, and
thus, the forum is fair. Requiring minimum contacts to establish jurisdic-
tion over nonresident plaintiffs in a class action arguably is fair because a
potential plaintiff who does not wish to participate in a class action suit
in a particular state could refrain from any contacts with the forum that
would -constitute minimum contacts, thereby ensuring that the state
could not adjudicate his rights.

Although application of the minimum contacts test will ensure fairness,
there also are adverse effects that must be considered. Often there will
not be any one forum in which all class action plaintiffs have minimum
contacts. This problem is probably true, for example, in the Miner case.
In Miner, the only forum in which all plaintiffs might have had minimum
contacts is Minnesota because the responses to the advertisement were all
mailed to a "fulfillment house" in Minnesota." Mailing fifty cents and
two proof of purchase stamps, however, is probably not sufficient to sat-
isfy the minimum contacts test." If there is not one forum in which all
plaintiffs have minimum contacts, then plaintiffs will be forced to file
separate actions in each state. This result would not promote judicial
economy and would be inconvenient to a defendant, who would have to
defend essentially the same suit in perhaps fifty states and the District of
Columbia. If plaintiffs are unable to find a single state in which all class
members and all defendants have minimum contacts, then plaintiffs
would be unable to bring the action in any state court.

The Supreme Court in Snyder v. Harris" held that, in order to main-
tain a class action in federal court, each member of the class must satisfy

been litigated in a foreign court and the decision, which may be adverse to him, is res judi-
cata. Second, if the action fails, all of the plaintiffs could be assessed court costs. Third, in
theory at least, the defendant could assert and win a counterclaim for which the plaintiff
would be liable. Fourth, since the nonresident plaintiff does not know where the action will
be brought, he is unable to structure his primary conduct in such a way that he can avoid
liability. Fifth, the plaintiff may be bound by an erroneous decision if the forum state's
choice of law rule requires the forum state to apply the substantive law of the plaintiff's
home state and if the forum state interprets the home state's law differently than the home
state would interpret its law.

90. 326 U.S. at 319.
91. 87 Ill. 2d at 21, 428 N.E.2d at 486.
92. See generally Kulko v. California Superior Court, 436 U.S. 84 (1978).
93. 394 U.S. 332 (1969).
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the jurisdictional amount in controversy requirement." This $10,000 re-
quirement effectively forecloses the federal courts as a forum for all small
consumer class actions and even fairly large ones. If the plaintiff cannot
have his claim heard in state court and cannot meet the $10,000 require-
ment necessary to have the claim heard in federal court, then the plain-
tiffs will be left with no single forum in which the entire matter can be
adjudicated.

An alternative to the minimum contacts test for establishing personal
jurisdiction is procedural due process with an opt-out provision, such as
the court used in Miner. Procedural due process with an opt-out provi-
sion consists of notice to the class member that a class action, which will
adjudicate his rights, is pending. This notice also will include a provision
whereby a class member not wishing to be a part of the suit simply can
remit a note so stating and thereby opt out of the action. A class member
who opts out will retain his rights and, of course, always will be free to
file his own action should he choose to do so.

Procedural due process with an opt-out provision satisfies both proce-
dural and substantive due process requirements necessary to obtain per-
sonal jurisdiction over a party." The notice given to the class member
satisfies procedural due process. Substantive due process, which could be
termed fairness," is satisfied by the opt-out provision. The class member
may choose whether he wants to be a party plaintiff or have nothing
whatsoever to do with the action. Since the class member can make up
his own mind, fairness to him is ensured. An opt-out provision requires
action by the class member if he is to be excluded from the class. If he
fails to opt out, then he will be deemed to have consented to the jurisdic-
tion of the court.Y

Notice coupled with an opt-out provision to establish personal jurisdic-
tion is authorized by the Federal Rules of Civil Procedure. Rule 23 pro-
vides the procedure to maintain class actions in the federal courts:

In any class action maintained under subdivision (b)(3), the court shall
direct to the members of the class the best notice practicable under the
circumstances, including individual notice to all members who can be
identified through reasonable effort. The notice shall advise each mem-
ber that (A) the court will exclude him from the class if he so requests by
a certain date; (B) the judgment, whether favorable or not, will include
all members who do not request exclusion; and (C) any member who

94. Id. at 336; see also Zahn v. International Paper Co., 444 U.S. 291 (1973).
95. See supra notes 36-37 and accompanying text.
96. See supra note 33 and accompanying text.
97. The United States Supreme Court held in Ireland that since personal jurisdiction is

an individual right, the personal jurisdiction objection may be waived. See supra notes 62-
64 and accompanying text.
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does not request exclusion may, if he desires, enter an appearance
through his counsel."

Rule 23(c)(2), by its specific language, is mandatory only to class actions
maintained under rule 23(b)(3). When class actions are maintained under
any other subsection of rule 23, the judge is free, under rule 23(d)(2), to
require, "for the protection of the members of the class or otherwise for
the fair conduct of the action, that notice be given in such manner as the
court may direct to some or all of the members.""

The federal courts have split on the question of whether notice and/or
an opt-out provision are required in class actions maintained under rule
23(b)(2). Some courts have read the rule strictly and have held that ab-
sent class members in a class action maintained under rule 23(b)(2) are
not necessarily entitled to notice or an opt-out provision.'"

Rule 23(b)(2) allows for certification of a class when "[t]he party op-
posing the class has acted or refused to act on grounds generally applica-
ble to the class, thereby making appropriate final injunctive relief or cor-
responding declaratory relief with respect to the class as a whole."1 1

These provisions cover actions in which the primary objective is the
granting of injunctive or declaratory relief,"

Some courts have held that notice is required for class actions main-
tained under rule 23(b)(2). The Fifth Circuit, in Penson v. Terminal
Transport Co.,'"3 noted that

[tihe theory underlying the less stringent notice requirements for Rule
23(b)(2) actions is that there is purportedly a greater decree [sic) of 'co-
hesiveness or unity in the class' than in the 23(b)(3) actions, which mini-
mizes the need for notice and a right to opt-out of the class .... This
cohesiveness is claimed to result from both the group nature of the harm
alleged and the broad character of the relief sought.1'

The court stated that the theory "broke down," however, when individual
monetary relief was sought along with injunctive or declaratory relief, and
the court went on to say that "where monetary relief is sought and is
made available in a rule 23(b)(2) class action, notice is no longer discre-

98. Fan. R Crv. P. 23(c)(2).
99. Id. at 23(d)(2) (emphasis added).

100. See E.E.O.C. v. General Electric Telephone Co. of Northwest Inc., 599 F.2d 322, 334
(9th Cir. 1979); Boyd v. Bechtel Corp., 485 F. Supp. 610, 627 (N.D. Cal. 1979).

101. FuD. R. Civ. P. 23(b)(2).
102. Although it is beyond the scope of this Article, we note that injunctive or declara-

tory relief may not be a "property" right and therefore may not be subject to due process
protection.

103. 634 F.2d 989 (5th Cir. 1981).
104. Id. at 993-94 (citations omitted).
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tionary but is required at some stage in the proceedings."'' 0

The court in Penson also addressed the question of whether an opt-out
provision was mandatory. It held that even when monetary relief was be-
ing sought a class member of a rule 23(b)(2) class action had no absolute
right to opt out of the class.'" The court stated that a district judge
should use his discretionary rule 23(d)(2) power and require an opt-out
provision if he "believe[d] that such a right is desirable to protect the
interests of the absent class members."'' 0

Other courts have held that notice and an opt-out provision are needed
to satisfy due process. In Clark v. American Marine Corp.,'" a civil rights
class action maintained under rule 23(b)(2), plaintiffs sought an injunc-
tion to prohibit defendant from denying equal employment opportunities
to the class.'" Plaintiffs also sought back pay from the time of the alleged
wrongful discharge.1 " The court stated that "[w]hile the Rules do not
make notice mandatory in class actions maintained under Rule 23(b)(2),
it has been said that due process requires that those who are bound by a
legal action have notice of it, and an opportunity either to be heard in it
or to withdraw from it, if they should choose to do so.""'

In De Grier v. McDonalds Corp.," 2 a class action certified under rule
23(b)(2), the court found that "equal protection and due process [require]
the right to opt-out of Rule 23(b)(2) classes."113 The court stated that
selective denial of access to trial courts had been held to violate the equal
protection clause" 4 and analogized this selective denial to mandatory in-
clusion in a class action.10 The court said: "for whatever reason, a per-
son has the right to bring or not to bring his or her case to court. A selec-
tive inclusion of a person by way of class action cannot be permitted
unless that person has first the option to exclude himself or herself from
the class.""26

It seems that, at least when monetary relief is requested, these later
cases are better reasoned, so that notice and an opt-out provision should
be required whenever a class member stands to lose any property interest
in the litigation. The Supreme Court of Illinois properly held that there

105. Id. at 994 (emphasis in original).
106. Id.
107. Id.
108. 297 F. Supp. 1305 (E.D. La. 1969).
109. Id.
110. Id.
111. Id. at 1306 (citations omitted).
112. 76 F.R.D. 125 (N.D. Cal. 1977).
113. Id. at 127 (citations omitted).
114. U.S. CoNsT. amend. XIV.
115. 76 F.R.D. at 127.
116. Id.
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must be notice and an opt-out provision given to all class members. 17

This notice with an opt-out provision will satisfy both procedural and
substantive due process and is, therefore, a viable alternative to the mini-
mum contacts test. Unlike the minimum contacts test, there always will
be forums in which personal jurisdiction over plaintiffs in a class action
suit can be established through the use of procedural due process with an
opt-out provision.

VI. CONCLUSION

The minimum contacts test is one method of obtaining personal juris-
diction over nonresident plaintiffs in a class action. It traditionally has
been used only for defendants and, in regard to defendants, is fully war-
ranted. When used to obtain jurisdiction over nonresident class action
plaintiffs, however, the minimum contacts test fails. It fails primarily be-
cause there is often no single forum in which all of the nonresident plain-
tiff class members have minimum contacts and, therefore, no single forum
in which the entire action may be litigated. This result defeats one of the
primary purposes of class actions.

The minimum contacts test should be viewed as but one method of
obtaining personal jurisdiction that satisfies both substantive and proce-
dural due process. Procedural due process with an opt-out provision is
another way of obtaining personal jurisdiction that also satisfies substan-
tive and procedural due process. Procedural due process with an opt-out
provision satisfies substantive due process, which could be termed fair-
ness, under two theories: (1) the plaintiff could anticipate having his
rights adjudicated because the notice afforded him so stated, and (2)
since the plaintiff has failed to opt out, he impliedly has consented to the
court's jurisdiction. Procedural due process coupled with an opt-out pro-
vision is preferable to minimum contacts primarily because: (1) there
always will be a forum in which the entire action may be litigated, (2) it is
easier to obtain, and (3) it promotes judicial economy.

The Illinois Supreme Court's decision in Miner is a sound one. The
broad parameters of constitutional due process, procedural and substan-
tive, are satisfied by procedural due process with an opt-out provision.
Procedural due process with an opt-out provision is preferable to mini-
mum contacts in relation to establishing personal jurisdiction over non-
resident class action plaintiffs. Procedural due process coupled with an

117. 87 I11. 2d at 15, 428 N.E. 2d at 482-83.
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opt-out provision is, therefore, the standard that should be adopted and
used by all courts, state and federal, to obtain personal jurisdiction over
nonresident plaintiffs in a class action.

WALTER CARPENTER
NAOMI WEYAND




