
NOTES

Bob Jones University v. United States:
Paying the Price of Prejudice-Loss

of Tax Exempt Status

The United States Supreme Court, in a decision rendered on May 24,
1983, held that neither Bob Jones University nor Goldsboro Christian
Schools, Inc., both private religious schools discriminating on the basis of
race, qualified as a tax-exempt organization under section 501(c)(3), of
the Internal Revenue Code (the Code).2 The Court's decision is an exten-
sion and expansion of a thirteen-year-old national policy as implemented
by the federal courts to deny tax-exempt status to racially discriminatory
schools.s

I. SUMMARY OF THE CASE

A. Bob Jones University

Bob Jones University is both a religious and educational institution
dedicated to the teaching and propagation of its fundamentalist beliefs.'
The University's sponsors believe the Bible forbids interracial marriage
and dating.5

1. I.R.C. § 501(c)(3) (1976). Section 501(c)(3) provides that the following organizations,
pursuant to section 501(a), are exempt from taxation unless denied tax exemptions under
other specified sections of the Code: "Corporations, and any community chest, fund, or
foundation, organized and operated exclusively for religious, charitable, scientific, testing for
public safety, literary, or educational purposes." Id.

2. Bob Jones Univ. v. United States, 103 S. Ct. 2017, 2036 (1983).
3. See infra notes 48-57 and accompanying text.
4. Bob Jones Univ. v. Simon, 416 U.S. 725, 734 (1974).
5. Bob Jones Univ. v. United States, 468 F. Supp. 890, 894 (D.S.C. 1978), rev'd, 639 F.2d

147 (4th Cir. 1980), affd, 103 S. Ct. 2017 (1983).
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To enforce its prohibition against interracial dating and marriage, the
University excluded blacks from admissions until 1971. From 1971
through 1973, only applications from blacks married within their race
were accepted.e Beginning in 1973, applications from unmarried blacks
were allowed if the applicants had been members of the University staff
for four or more years.7 Following the 1975 decision by the United States
Court of Appeals for the Fourth Circuit in McCrary v. Runyon,$ which
prohibited racial exclusion from private schools, the University revised its
policy to permit unmarried blacks to enroll. Still in force, however, is a
University disciplinary rule prohibiting interracial dating and marriage.
The rule threatens expulsion for any student who is a partner in an inter-
racial marriage, dates outside his race, is a member of or is affiliated with
any group advocating interracial marriage, or encourages others to violate
the University's rules.' The University continues to deny admission to
applicants engaged in interracial marriage or applicants known to advo-
cate interracial marriage or dating."

The Court's decision ended a long legal battle by the University to
regain its tax-exempt status. Prior to 1970, the Internal Revenue Service
(IRS) had extended tax-exempt status to the University under section
501(c)(3).11 In 1970, however, the IRS announced that racially discrimina-
tory private schools would no longer be entitled to tax-exempt status.1 2

The IRS notified the University by letter of the change in policy, and
after failing to obtain an assurance of tax exemption through administra-
tive means, the University instituted an action in 1971 seeking to enjoin
the IRS from revoking its tax-exempt status." That action ended in Bob
Jones University v. Simon,1 4 in which the Court held that I.R.C. section
7421(a)1' prohibited the University from obtaining an injunction before
the assessment or collection of any tax.1

The University's tax-exempt status was officially revoked January 19,
1976. The revocation was effective retroactively as of December 1, 1970,
the day after the University was notified of the change in the IRS pol-

6. 468 F. Supp. at 894.
7. Id.
8. 515 F.2d 1082 (4th Cir. 1975), aff'd, 427 U.S. 160 (1976).
9. 103 S. Ct. at 2023.

10. Id.
11. Id.
12. I.R.S. News Release July 10, 1970. This policy was formalized by Rev. Rul. 71-447,

1971-2 C.B. 230.
13. 103 S. Ct. at 2023.
14. 416 U.S. 725 (1974).
15. I.R.C. § 7421(a) (Supp. V 1981). This section prohibits all suits to restrain assess-

ment or collection of taxes, with certain exceptions.
16. 416 U.S. at 749.
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icy.' 7 The University filed returns under the Federal Unemployment Tax
Act (FUTA)' for the period in question and paid a tax totalling twenty-
one dollars. When its request for a refund was denied, the University in-
stituted the present action and sought to recover the twenty-one dollars
paid. The IRS counterclaimed for unpaid federal unemployment taxes for
taxable years 1971 through 1975, in the amount of $489,675.59 plus
interest."

In 1978, the United States District Court for the District of South Car-
olina held that revocation of the University's tax-exempt status exceeded
the delegated powers of the IRS, was improper under IRS rulings and
procedures, and violated the University's first amendment rights.10 The
district court ordered the IRS to pay the University the twenty-one dollar
refund and rejected the IRS counterclaim."'

The Court of Appeals for the Fourth Circuit reversed, concluding that
section 501(c)(3) must be read against the background of charitable trust
law and that to be eligible for tax-exempt status an organization must not
violate public policy.21 The court of appeals held that the University's
racially discriminatory policies were contrary to a clearly defined public
policy against racial discrimination in education, and that the IRS acted
within its authority in revoking the University's tax-exempt status.' The
court of appeals also rejected the University's arguments that revocation
of tax exemption violated the free exercise and establishment clauses of
the first amendment.2

4

B. Goldsboro Christian Schools

Goldsboro Christian Schools is a nonprofit corporation established "to
conduct an institution of learning giving special emphasis to the Christian
religion."' From the time of its incorporation in 1963, Goldsboro had
maintained a racially discriminatory admission policy based on its inter-
pretation of the Bible that a biological mixing of the races violates God's
command."

Goldsboro never received a determination by the IRS that it was tax

17. 103 S. Ct. at 2023.
18. I.R.C. §§ 3301-3311 (1976 & Supp. V 1981).
19. 103 S. Ct. at 2023.
20. 468 F. Supp. at 907.
21. Id.
22. Bob Jones Univ. v. United States, 639 F.2d 147, 151, 155 (4th Cir. 1980), aff'd, 103 S.

Ct. 2017 (1983).
23. 639 F.2d at 151-52.
24. Id. at 153-55.
25. 103 S. Ct. at 2024.
26. Id. at 2024 n.6.
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exempt under section 501(c)(3). In auditing Goldsboro's books for 1969
through 1972, the IRS determined that Goldsboro was not an exempt or-
ganization under section 501(c)(3) and that under the Federal Insurance
Contributions Act (FICA) 27 and under FUTA, 2 it would be required to
pay taxes.29

Goldsboro paid the IRS $3,459.93 in withholding, social security, and
unemployment taxes for the years in question, then filed suit for a re-
fund, claiming that it had been improperly denied tax-exempt status. The
IRS counterclaimed for $160,073.96 in unpaid social security and unem-
ployment taxes for 1969 through 1972, including interest and penalties.30

The District Court for the Eastern District of North Carolina rejected
Goldsboro's claim to tax exemption, finding that "private schools main-
taining racially discriminatory admissions policies violate clearly declared
federal policy and, therefore, must be denied the federal tax benefits flow-
ing from qualification under Section 501(c)(3)."' 1 The court also rejected
Goldsboro's claims that the denial of tax-exempt status violated the free
exercise and establishment clauses of the first amendment.32

The Court of Appeals for the Fourth Circuit affirmed.3 3 It found an
"identity for the present purposes"' between Goldsboro and Bob Jones,
which had been decided shortly before by another panel of the court, and
affirmed for reasons set forth in Bob Jones University v. United States."
The Supreme Court consolidated the two cases, granted certiorari," and
affirmed in each.'7 Although the reasoning in the two cases is similar, this
casenote will focus on Bob Jones because it presented a closer question."

27. I.RC. § 3101-3126 (1976 & Supp. V 1981).
28. I.R.C. §§ 3301-3311.
29. 103 S. Ct. at 2024.
30. Id.
31. Goldsboro Christian Schools, Inc. v. United States, 436 F. Supp. 1314, 1318

(E.D.N.C. 1977), afl'd, No. 80-1473 (4th Cir. Feb. 24, 1981), affd sub nom. Bob Jones Univ.
v. United States, 103 S. Ct. 2017 (1983).

32. 436 F. Supp. at 1320.
33. Goldsboro Christian Schools, Inc. v. United States, No. 80-1473, slip op. at 3-4 (4th

Cir. Feb. 24, 1981), aff'd sub non. Bob Jones Univ. v. United States, 103 S. Ct. 2017 (1983).
34. No. 80-1473 at 2.
35. Bob Jones Univ. v. United States, 639 F.2d 147, 150-55 (1980), aff'd, 103 S. Ct. 2017

(1983).
36. 454 U.S. 892 (1981).
37. 103 S. Ct. at 2036.
38. The issue in Bob Jones centers on its discriminatory disciplinary policy, while Golds-

boro turns on its discriminatory admissions policy. See generally Green v. Connolly, 330 F.
Supp. 1150 (D.D.C.) (tax-exempt status revoked because private school discriminated ra-
cially in admissions in Mississippi), aff'd sub nom. Coit v. Green, 404 U.S. 997 (1971)
(mesa.).
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II ELIMINATING RACIAL DISCRIMINATION IN EDUCATION

In 1954, the Supreme Court held in the seminal case of Brown v. Board
of Education" that segregated public school systems violated the equal
protection clause of the fourteenth amendment,'0 notwithstanding the
"separate but equal" doctrine of Plessy v. Ferguson.'1 Even after this
landmark decision, however, the system of segregated public schools per-
sisted. In fact, numerous, state legislatures enacted statutes not only to
preserve public school segregation but also to construct an alternative-a
private, segregated educational system."2 Six years after the Brown deci-
sion, ten states had enacted legislation either mandating or permitting
the closing of local schools to avoid desegregation; four states had passed
laws to withhold state funds from schools that complied with court orders
to desegregate; and six states had passed laws relaxing or eliminating
compulsory attendance laws.'"

In the late 1960's, the Supreme Court, realizing state and local officials
were using various practices to frustrate the command of Brown v. Board
of Education (Brown II) to desegregate the nation's public schools "with
all deliberate speed,"" ruled that school boards had an affirmative duty
to create a unitary educational system that would eliminate racial dis-
crimination."6 This mandate for the establishment of a unitary school sys-
tem led to white withdrawal from public schools and to the rise of pri-
vate, segregated schools." Churches proved to be organizing centers for
individuals seeking to establish segregated academies, resulting in the for-
mation of Christian segregated academies found throughout the South.'7

Prior to 1969, otherwise qualified private schools engaging in racially
discriminatory practices could still obtain tax-exempt status from the
IRS if they did not receive state aid." In 1969, black parents of children
attending Mississippi public schools sought to contest the continued pol-
icy of according tax-exempt status to racially discriminatory private
schools. These parents filed a class action suit to enjoin the Secretary

39. 347 U.S. 483 (1954).
40. Id. at 495.
41. 163 U.S. 537 (1896).
42. UNITEv STATES COMM'N ON CIVIL RIoHTS, DISCRIMINATORY RELIGIOUS SCHOOLS & TAX

EXEMPT STATUS 4 (1982).
43. Id. at 4 n.15.
44. 349 U.S. 294, 301 (1955).
45. Green v. County School Bd., 391 U.S. 430, 437-38 (1968).
46. UNITED STATES COMM'N ON CIVIL RIGHTS, supra note 42, at 5.
47. Id.
48. Boettcher, Exempt Organizations-Exemption and Filing Requirements, 337 T.M.

A-37 (1978) (quoting IRS News Release Aug. 2, 1967, CCH Federal Tax Reporter, Vol 7,
6734).
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Treasurer and the Commissioner of Internal Revenue (CIR) from approv-
ing applications submitted by racially discriminatory private schools
seeking tax-exempt status, and to rescind and revoke the tax-exempt sta-
tus previously granted to schools that excluded blacks.4

On January 12, 1970, the Federal District Court for the District of Co-
lumbia issued a preliminary injunction prohibiting the IRS from accord-
ing tax-exempt status to private schools in Mississippi that discriminated
in admissions on the basis of race.50 Six months later in July 1970, the
IRS issued two news releases that declared it could "no longer legally
justify allowing tax-exempt status to private schools which practice racial
discrimination nor can it treat gifts to such schools as charitable deduc-
tions for income tax purposes.""1 Issuing its opinion on the merits in June
1971, the district court held that racially discriminatory private schools
were not entitled to exemptions under section 501(c)(3) and that donors
to such schools were not entitled to deductions for contributions under
section 170.2 The court permanently enjoined the CIR from approving
the tax-exempt status of any school in Mississippi that did not publicly
maintain a policy of nondiscrimination. The court in Green v. Connally5"
defined such a policy as one that admits students of any race to all rights,
privileges, programs, and activities generally accorded students, and that
makes no discrimination on the basis of race in admissions, administra-
tion, athletics, scholarship and loans, or extracurricular activities." The
court answered the question of whether racially discriminatory private
schools could receive tax-exempt status if they were not recipients of gov-
ernmental aid by saying that tax exemptions and deductions were an in-
direct form of aid, in the form of a matching grant, and that the constitu-
tionality of such support would be difficult to establish.5"

The IRS formalized its revised policy on racial discrimination in Reve-

49. Green v. Connally, 330 F. Supp. 1150 (D.D.C.), affd sub nom. Coit v. Green, 404 U.S.
997 (1971).

50. Green v. Kennedy, 309 F. Supp. 1127 (D.D.C.), app. dismissed sub nom. Cannon v.
Green, 398 U.S. 956 (1970).

51. Green v. Connally, 330 F. Supp. 1150, 1156 & n.3 (D.D.C.), affd sub nom. Coit v.
Green, 404 U.S. 997 (1971) (quoting IRS News Releases of July 10 & July 19, 1970, cited to
7 Stand. Fed. Tax. Rep. (CCH) 11 6790, 6814 (1970)).

52. Green v. Connally, 330 F. Supp. 1150, 1164 (D.D.C.), affd sub nor. Coit v. Green,
404 U.S. 997 (1971). Section 170 of the Code provides for deductions for certain "charitable
contributions." Section 170(c)(2)(B) includes within the definition of "charitable contribu-
tion" a contribution or gift to or for the use of a corporation, trust, community chest, fund,
or foundation "organized and operated exclusively for religious, charitable, scientific, liter-
ary, or educational purposes." I.R.C. § 170(c)(2)(B) (1976).

53. 330 F. Supp. 1150, 1164 (D.D.C.), aff'd sub nom. Coit v. Green, 404 U.S. 997 (1971).
54. 330 F. Supp. at 1179.
55. Id. at 1164-65.
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nue Ruling 71-447." Citing the "national policy to discourage racial dis-
crimination in education," the IRS declared that "a school not having a
racially nondiscriminatory policy as to students is not 'charitable' within
the common law concepts reflected in sections 170 and 501(c)(3) of the
Code."" Later, in Revenue Ruling 75-231, the IRS announced that
schools operated by churches were encompassed by the nondiscriminatory
policy requirements."

Subsequent decisions by the Supreme Court clarified the nexus be-
tween private education and racial discrimination that it considered im-
permissible, thus paving the way for the decision later reached in Bob
Jones in light of the above IRS rulings on racial discrimination and tax-
exempt status. In Norwood v. Harrison," decided in 1973, the Court held
that state aid to racially discriminatory schools was not permissible even
when the aid and the discrimination were not directly related." Indeed,
the Court has consistently struck down all attempts to aid segregated
schools when that aid exceeds general governmental services such as po-
lice and fire protection."

In Runyon v. McCrary," a 1976 decision, the Supreme Court held that
42 U.S.C. section 1981," which declares that all persons shall have the
same right to contract as white persons, prohibits private, commercial,
nonsectarian schools from denying admissions to blacks." This applica-
tion of the federal civil rights statutes to persons who refuse to contract
with others because of race evidences the Court's position that racial dis-
crimination is incompatible with essential constitutional values. 6"

Seeking to extend the application of Green nationwide in 1976, the par-
ents of black public school students in many states brought suit in
Wright v. Miller" against the IRS, claiming that tax-exempt status under
section 501(c)(3) should be limited to racially nondiscriminatory private
schools. The district court dismissed the complaint because plaintiffs
lacked standing,7 but the court of appeals reversed." Wright was then

56. Rev. Rul. 71-447, 1971-2 C.B. 230-31.
57. Id.
58. Rev. Rul. 75-231, 1975-1 C.B. 158.
59. 413 U.S. 455 (1973).
60. Id. at 465-66.
61. J. NowAK, R. ROTUNDA & J. YOUNG, CoNsTIrMoNA LAw 649 (2d ed. 1983).
62. 427 U.S. 160 (1976).
63. 42 U.S.C. § 1981 (1976).
64. 427 U.S. at 173.
65. J. NOWAK, R. ROTUNDA & J. YOUNG, supra note 61, at 638.
66. 480 F. Supp. 790 (D.D.C. 1979), rev'd sub nom. Wright v. Regan, 656 F.2d 820 (D.C.

Cir. 1981).
67. 480 F. Supp. at 793.
68. Wright v. Regan, 656 F.2d 820, 832 (D.C. Cir. 1981).
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consolidated with Green, which had been reopened in July 1976 because
plaintiffs asserted that the IRS was not complying with the continuing
injunction against granting exemption to racially discriminatory private
schools in Mississippi.69 The United States District Court for the District
of Columbia modified the original Green order and injunction to
strengthen the requirement of nondiscrimination to qualify for tax-ex-
empt status.70 In Wright, the U.S. Court of Appeals for the District of
Columbia granted a temporary injunction having nationwide effect that
prohibited both the Treasury Department and the IRS from granting or
restoring tax-exempt status to racially discriminatory private schools.71

In 1981, the Supreme Court denied certiorari in Prince Edward School
Foundation v. Commissioner." The district court had held that private
schools with racially discriminatory admissions policies are excluded from
tax-exempt status .7

Since Brown, the Supreme Court has consistently held, as the above
cases demonstrate, that education (public and private) and racial discrim-
ination are not compatible. 7' Until Bob Jones, however, the courts had
not considered whether private religious schools that racially discriminate
because of sincere religious beliefs are insulated by the free exercise
clause" from compliance with the IRS regulations. In Green v. Connally,
the Court reserved consideration of this question."

III. JUSTIFYING TAX EXEmPTION OF CHARITIES

The taxing power of the federal government is expressly detailed in the
Constitution.77 It is not a privilege; it is a constitutionally guaranteed
right belonging to Congress. The issue raised in Bob Jones is not whether
Congress has the power to tax religious, educational organizations; rather,
the issue is the 'scope' of this power. A right to tax implies a right to
exempt from tax. Thus, who or what may be taxed or exempted, and to
what extent, is at the core of the Bob Jones decision.

69. Green v. Miller, No. 69-1335 (D.D.C. May 5, 1980) (clarified & amended June 2,
1980) (unpublished opinions).

70. Id.
71. Wright v. Regan, No. 76-1426, slip op. at 2 (D.C. Cir. Feb. 18, 1982) (temporary

order); No. 76-1426 (D.C. Cir. Mar. 24, 1982) (order continued).
72. 478 F. Supp. 107 (D.D.C. 1979), cert. denied, 450 U.S. 994 (1981).
73. 478 F. Supp. at 112.
74. See, e.g., Runyon v. McCrary, 427 U.S. 160 (1976); Norwood v. Harrison, 413 U.S.

455 (1973).
75. U.S. CONST. amend. 1.
76. 330 F. Supp. at 1169.
77. U.S. CONST. art. I, § 2, cl. 3; art. I, § 8, cl. 1; art. I, § 9, cl. 4; art. I, § 9, cl. 5; amend.

XVI.
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To a certain extent, any federal regulation is a policy statement from
Congress. In the field of taxation, the Congressional message is either (1)
encouragement of an activity through favorable tax treatment, or (2) de-
terrence of an activity through burdensome tax treatment.78 The law gov-
erning charitable organizations has historically conveyed encouragement
through preferred treatment.7

9 Only through recent developments has the
deterrence approach been associated with charities. A brief overview of
the statutory development in tax law will help decipher the current Con-
gressional message.

While tax legislation is known for its frequent revision, those laws con-
cerning 'charitable' organizations have remained remarkably stable in the
past one hundred years. One of the first American provisions covering the
subject specifically excluded from taxation in 1875 "buildings. . .belong-
ing to institutions of purely public charity; church buildings, and
grounds."'" Two rationales justify this exception: (1) an attempt to re-
lieve the government of burdens it must otherwise assume and (2) an at-
tempt to advance socially desirable purposes.'" This reasoning remains
valid today and will be discussed fully below.

The 'charitable' exemption was again listed in the Revenue Act of
1894," which was the first comprehensive 'modern' income tax legislation.
The language employed in that statute has become a fixture in exempt-
status legislation: "organized and conducted solely for charitable, reli-
gious, or educational purposes."'" This provision allowed certain chosen
organizations to be exempted from paying federal income tax.

Congress added to the attractiveness of the tax-exempt status when it
enacted the War Revenue Act of 1917.6" This legislation marked the first
time an individual donor was allowed a deduction for a contribution to a
'charity.'85 The effect of this provision was to encourage taxable giving,
thereby accomplishing the double-prong 'charity' justifications of reliev-
ing the government of financial burdens and advancing desirable public
policy."s The 1894 phraseology had been slightly altered in 1917 to read
"associations organized and operated exclusively for religious, charitable,

78. P. POSTLEWAITE, POLICY READINGS IN INDIVIDUAL TAXATION 161 (1980).
79. Id.
80. Act of March 3, 1875, ch. 162, § 8, 18 (part 3) Stat. 501, 503.
81. P. TRzUSCH & N. SUGARMAN, TAx-ExEMPT CHARITABLE ORGANIZATIONS I 1-C.01 (2d

ed. 1983).
82. Ch. 349, § 32, 28 Stat. 509, 556 (1894) (declared unconstitutional in Pollock v.

Farmer's Loan & Trust Co., 157 U.S. 429, 583 (1895)).
83. Revenue Act of 1894, ch. 349, § 32, 28 Stat. 509, 556.
84. Ch. 63, § 1201(2), 40 (part 1) Stat. 300, 330.
85. P. TREUSCH & N. SUGARMAN, supra note 81, 1 1-C.04.
86. Id. I 1-C.01.
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scientific, or educational purposes,""" but the clear meaning remained un-
changed. Attracting tax-deductible dollars through this new deduction al-
lowance emphasized the special advantages of qualifying for tax-exempt
status.

The next fifty years of federal tax legislation saw major upheavals in
many provisions, but the area of 'charity' law remained relatively con-
stant, with only a few qualifications added." It was the Tax Reform Act
of 196989 'that revamped the law covering tax-exempt organizations.
Under the 1969 Act, charitable trusts and foundations were made subject
to taxation unless they complied with the provisions of the Act concern-
ing self-dealing, current distribution of income, excessive holdings, and
improper investment and expenditures.'0 After 1969, a new organization
claiming to be a 'charity' was required to file notice that it was applying
for recognition of section 501(c)(3) status." Automatic recognition of tax-
exempt status, therefore, ceased to exist. One reason for this procedural
change may have been the growing number of 'charitable' organizations
established in the 1960's as private segregated schools.' This phenomenal
growth has been attributed to the Court's decision in Green.'8

A series of revenue rulings and announcements beginning in 1970 es-
tablished the base upon which the Bob Jones decision rests. Revenue
Ruling 71-447" announced that racially discriminatory schools are not
'charitable' within the common law concepts contemplated by federal leg-
islation and accordingly do not qualify as tax exempt.' 6 The IRS position
was explained as follows:

Although the operation of private schools on a discriminatory basis is
not prohibited by Federal statutory law, the policy of the United States
is to discourage discrimination in such schools. The Federal policy
against racial discrimination is well-settled in many areas of wide public
interest as, for example, in transportation, housing, employment, hotels,
restaurants, and theatres. A recognition of a public interest in eliminat-
ing racial discrimination is shown in section 1.501(c)(3)-1(d)(2) of the
regulations providing that the 'promotion of social welfare' includes ac-
tivities 'to eliminate prejudice and discrimination.'

Developments of recent decades and recent years reflect a Federal pol-

87. War Revenue Act of 1917, at 330.
88. See Bob Jones Univ. v. United States, 103 S. Ct. 2017, 2041-42 (1983).
89. Pub. L. No. 91-172, 83 Stat. 487.
90. Id. at 492-515.
91. I.R.C. § 508(a) (1976).
92. See UNrrsD STATES COMM'N ON CwiL RiGHTs, supra note 42, at 1.
93. Note, Segregation Academies and State Action, 82 YALE L.J. 1436, 1441 (1973).
94. 1971-2 C.B. 230.
95. Id. at 231.
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icy against racial discrimination which extends to racial discrimination in
education . . . whether public or private."

This position, adopted by the IRS in 1971, supported the government's
argument in the early Bob Jones action. To maintain or qualify for tax-
exempt status after 1971, a school had to show that it admitted "students
of any race to all the rights, privileges, programs, and activities generally
accorded or made available to students at that school,"9 and also that
policies concerning admissions, finances, and athletics were racially
nondiscriminatory.

9 8

In 1975, a new element was added to the IRS position when it an-
nounced that the 1971 ruling was applicable to church-operated schools
as well as secular ones." The establishment clause defense to the schools
was discounted 0 0 by reliance on Norwood v. Harrison,1"' which forbade
governmental aid, direct or indirect, to discriminatory private schools. 02

The Court in Bob Jones did not address the issue of state action; yet, the
opinion is implicitly based on the presumption that a grant of tax-exempt
status is impermissible state aid to discriminatory schools.'0 3

By upholding the IRS position, the Supreme Court in Bob Jones de-
nied charitable status to an admittedly bona fide religious and educa-
tional organization. This result drastically alters the meaning of 'charity.'
The Court and the IRS have rewritten the law on tax exemption, a task
usually reserved for Congress.

IV. APPLICABLE INTERNAL REVENUE CODE PROVISIONS

The advantages of gaining tax-exempt status are by no means insub-
stantial. In addition to exemption from income tax, there are several
'fringe' benefits that are even more attractive to nonprofit 'charities' who
seek to qualify.

The initial provisions of the Code that should be noted are sections
501(a) and 501(c)(3)' 4 which read in part as follows:

(a) An organization described in subsection (c) . . .shall be exempt

(c)(3) Corporations and any community chest, fund, or foundation, or-

96. Id. at 230-31.
97. Id. at 230.
98. Id.
99. Rev. Rul. 75-231, 1975-1 C.B. 158, 159.

100. Id. at 159.
101. 413 U.S. 455 (1973).
102. Id. at 466.
103. See McGlotten v. Connally, 338 F. Supp. 448, 456-57 (D.D.C. 1972).
104. I.R.C. § 501(a), (c)(3) (1976).
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ganized and operated exclusively for religious, charitable, scientific, test-
ing for public safety, literary, or educational purposes.'"

While these provisions have potential to benefit the organization
greatly, they will not necessarily do so since many 'charities' have insig-
nificant 'income.' Rather, the great attractiveness of tax-exempt status
lies in section 170,106 which provides for deductions to taxpayers who con-
tribute to 'charities.' The section 170 list of qualified donees is written in
almost identical language to that of section 501(c)(3). Because taxpayers
wish to reduce their own taxes, contributions are more likely to be made
and more likely to be substantial if the donors feel the contribution will
benefit themselves-through tax deduction-as well as the donee-organi-
zation-through contribution. This indirect aid to section 501(c)(3) orga-
nizations is probably more substantial than the direct benefits of section
501(c)(3) income tax exemption.1 0 7 Sections 162(a), 162(b), 642(c), 681,
2055, and 6096'08 further define the section 170 deduction for charitable
giving.

Section 3306(c)(8)109 makes the payment of FUTA tax optional by the
'charitable' organization. Similarly, sections 3121(a)(16), 3121(b)(8)(B),
and 3121(k) 1 make optional the payment of FICA tax on employee
wages by section 501(c)(3) employers. It should be noted, however, that
section 3121(k) recently has been repealed by Congress,"' although it was
still in force when Bob Jones was decided.

These fringe benefits to the tax-exempt organizations are supplemented
by other benefits not provided for under the Code. Many state revenue
services provide automatic preferred tax treatment to organizations which
qualify for federal preferred treatment under section 501(c)(3). In the
case of Bob Jones University, the applicable South Carolina statutes'
parallel the federal provisions by exempting, with certain qualifications,
schools, colleges, and churches.

In sum, the aggregate benefits of tax-exempt status allow certain 'cho-
sen' organizations to enjoy numerous financial privileges. Disqualifying an

105. Id.
106. Id. § 170 (1976 & Supp. V 1981).
107. See Atlanta Constitution, Jan. 18, 1982, at 2-A, col. 2.
108. I.R.C. §§ 162(a), 162(b), 642(c), 681, 2055, 2522, 6069 (1976 & Supp. V 1981).
109. I.R.C. § 3306(c)(8) (1976 & Supp. V 1981).
110. I.R.C. § 3121(a)(16), (k) (1976 & Supp. V 1981).
111. Social Security Amendments of 1983, Pub. L. No. 98-21, § 102(b)(2), 1983 U.S.

CODE CONG. & AD. Naws (97 Stat.) 65, 71. The new law extends social security coverage to
all employees of nonprofit organizations on a mandatory basis as of January 1, 1984. Id. at §
102.

112. S.C. CODE ANN. § 12-37-220 (Law. Co-op. 1976 & Supp. 1982); see also S.C. CONST.
art. X, § 4. For provisions concerning Goldsboro Christian Schools, see N.C. CONST. art. V, §
2; N.C. GEN. STAT. §§ 105-130.9, -130.11 (Michie 1979 & Supp. 1981).
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organization amounts to revoking these privileges. This revocation has
the effect of increasing the organization's tax burden.

V. ANALYSIS OF THE DECISION

The Supreme Court in Bob Jones University v. United States' 3 em-
phasized that its ruling is a result of a thirty-year-old announced policy
toward eliminating racial discrimination in education. Citing "[ajn unbro-
ken line of cases following Brown v. Board of Education,' the Court
established that racial discrimination violates a most fundamental na-
tional public policy. 15

The Court's decision in Bob Jones can be read as a logical extension of
the public policy against according tax-exempt status to racially discrimi-
natory private schools first set forth in Green v. Connally,"' but later
expanded in Wright v. Regan."' The district court in Green stated that
the denial of tax-exempt status to racially discriminatory private schools
"is an expression of the Federal policy against Federal support for private
schools that practice racial discrimination."'"18

In defending its position, the University advanced three major argu-
ments. The first argument was based on a plain language interpretation
of section 501(c)(3). The second questioned the authority of the Internal
Revenue Commissioner. The last was a constitutional challenge based on
the University's first amendment rights concerning religion. The Court
was unpersuaded, however, by these arguments, and affirmed the revoca-
tion of tax exemption.' Its consideration of each argument is analyzed
below.

The University in Bob Jones first argued that the plain language of
section 501(c)(3) guaranteed it tax-exempt status.2 Its argument was
twofold: (1) the absence of any language in the statute requiring all ex-
empt organizations to be 'charitable' in the common law sense, and (2)
the presence of the disjunctive 'or' separating the categories precluded
reading this requirement into the statute."'

A literal reading of section 501(c)(3) supports the University's position,

113. 103 S. Ct. 2017 (1983).
114. Id. at 2029.
115. Id.
116. 330 F. Supp. 1150 (D.D.C.), aff[d sub nom. Coit v. Green, 404 U.S. 997 (1971)

(mem.).
117. Wright v. Regan, No. 76-1426, slip op. at 2 (D.C. Cir. Feb. 18, 1982) (temporary

order); No. 76-1426 (D.C. Cir. Mar. 24, 1982) (order continued).
118. 330 F. Supp. at 1164.
119. 103 S. Ct. at 2036.
120. Id. at 2025.
121. Id.
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as Justice Rehnquist pointed out in his dissent. 12 He addressed the stat-
utory construction question head-on and found no support for the major-
ity's interpretation, stating that the majority avoids the statute while con-
struing it.123 He explained his views as follows:

This I am sure is no accident, for there is nothing in the language of §
501(c)(3) that supports the result obtained by the Court .... With un-
deniable clarity, Congress has explicitly defined the requirements for §
501(c)(3) status. An entity must be (1) a corporation, or community
chest, fund, or foundation, (2) organized for one of the eight enumerated
purposes, (3) operated on a nonprofit basis, and (4) free from involve-
ment in lobbying activities and political campaigns. Nowhere is there to
be found some additional undefined public policy requirement. 4

Despite Rehnquist's apparent sympathy for the University's position, his
dissent should not be read as an endorsement of racial discrimination in
education." 6 Rather, his arguments in its favor are based purely on statu-
tory construction. 'Religion,' 'education,' and 'charity' are enumerated
and joined by the disjunctive connector 'or,' indicating independent sta-
tus.12 6 Justice Rehnquist noted that qualifying under any of these catego-
ries satisfies the statute as written."17

The majority opinion, however, referred to what it called a "well-estab-
lished canon of statutory construction that a court should go beyond the
literal language of a statute if reliance on that language would defeat the
plain purpose of the statute." ' s The Court concluded, therefore, that sec-
tion 501(c)(3) must be construed against the background of history and
with reference to the intent of Congress in establishing tax benefits."29

The majority reviewed the legal background against which the first Con-
gressional charitable exemption statute was enacted in 1894,30 and found
that these organizations were given preferential treatment because they
provided a benefit to society.131 The Court, referring to legislative history,
noted that this reasoning remained valid forty years later when the Code
of 1938 was drafted." 2

Traditionally, the limited public served by an individual organization

122. Id. at 2040 (Rehnquist, J., dissenting).
123. Id.
124. Id.
125. Id. at 2044.
126. I.R.C. § 501(c)(3) (1976).
127. 103 S. Ct. at 2040 (Rehnquist, J., dissenting).
128. 103 S. Ct. at 2025.
129. Id. at 2026-27.
130. Id. at 2027 n.14.
131. Id. at 2027.
132. Id. at 2028.
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has not been determinative of its tax-exempt status as there is no mini-
mum amount of benefit a group must provide in order to be a 'charity.'"" s

Rather, the crucial factor has been the purpose for which the organization
or trust was created.18' Not surprisingly, the purposes of 'education' and
'religion' have historically been termed 'charitable'185 since academic and
spiritual indoctrination were (and are) considered necessary for a civilized
state. Applying this logic, the majority in Bob Jones found as a "corollary
to the public benefit principle,"' '8 that a charitable organization could
not violate public policy.1 3

7

The Supreme Court noted long ago that "[c]harity, in a legal sense, is
rather a matter of description than of definition."'" This premise sup-
ports the IRS and Supreme Court's position. Although the University is a
bona fide religious and educational organization, its disciplinary policy
may be described as discriminatory, undesirable, and contrary to estab-
lished public policy. Because a valid charity must be in conformance with
local laws and public policy,' 83 the University cannot by descriptive terms
be a 'charity.' By frustrating public policy, the University undermines any
public benefit that it otherwise confers.

In 1958, the Supreme Court, in a case that centered on tax deductions,
denied the deductions when to allow them would frustrate national or
state policy. 1"0 An analogy can be made to tax exemptions. "To allow the
deduction . . . would but encourage continued violations of state law by
increasing the odds in favor of noncompliance.' This statement paral-
lels the IRS position in Bob Jones. Allowing the University to retain tax-
exempt status would but encourage racial discrimination in education in
violation of public policy by increasing the odds in favor of continued
noncompliance.

The University, in the Court's opinion, violated public policy because
"there can no longer be any doubt that racial discrimination in education
violates deeply and widely accepted views of elementary justice."""' Also,
the University did not provide a public benefit, because it "cannot be said
that educational institutions that, for whatever reasons, practice racial
discrimination, are institutions exercising 'beneficial and stabilizing influ-

133. A. Scorr, THE LAW OF TRUSTS § 375.1 (3d ed. 1967).
134. Id. § 368.
135. Id.
136. 103 S. Ct. at 2028.
137. Id.
138. Perin v. Carey, 65 U.S. (24 How.) 465, 494 (1860).
139. Id. at 501.
140. Tank Truck Rentals v. Commissioner, 356 U.S. 30, 33 (1958).
141. Id. at 35.
142. 103 S. Ct. at 2029.
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ences in community life.' M43

Unsuccessful on the plain language argument, the University also al-
leged that the IRS had overstepped its lawful bounds in denying tax-ex-
empt status to racially discriminatory schools. Only Congress, it said,
could alter the scope of sections 170 and 501(c)(3), and this Congress had
not done."

The Constitution authorizes Congress to enact legislation that lays and
collects taxes. 4

5 Pursuant to this provision, Congress has established the
office of Commissioner of the Internal Revenue' 4 and enacted section
7805(a) 47 authorizing the Secretary of the Treasury to "prescribe all
needful rules and regulations for the enforcement" of the tax laws. 4

8

Thus, Congress has vested the authority to administer and construe tax
legislation in the executive branch.

In a statement1 4' by Randolf W. Thrower, Commissioner from 1969
through 1971, the relative duties of Congress and the IRS are detailed.
This explanation is as follows:

[T]he responsibility of the Service is not to create new laws, but rather to
implement and enforce the applicable law. The Service neither grants
nor denies exemption. In the application under statutory provisions with
which we are here concerned, its function is to determine factually and
legally whether a particular organization or a particular contribution
comes within one of the prescribed classes of organizations or one of the
prescribed classes of contributions described in the statutory provisions.
It is the Congress that grants the exemption .... Granting exemption is
a matter of legislative grace on the part of Congress and it can readily
withdraw the right to exemption." 0

The power described by Commissioner Thrower remains in Congress. The
Court in Bob Jones does not create any 'new' power in the Commissioner.
His duty has been and still is to enforce the tax laws. The Commissioner
makes the initial interpretation of a law, but this is not necessarily a final
determination as the Commissioner's power is not unchecked. Those who

143. Id. at 2030 (quoting Walz v. Tax Comm'n, 397 U.S. 664, 673 (1970)).
144. 103 S. Ct. at 2031.
145. U.S. CONsT. art. I, § 8, cl. 1, cl. 18.
146. I.R.C. § 7802(a) (1976).
147. Revenue Act of 1918, Pub. L. No. 254, § 1309, 40 Stat. 1057, 1143 (1919) (codified at

I.R.C. § 7805(a) (1976)).
148. I.R.C. § 7805(a).
149. Administration's Change in Federal Policy Regarding the Tax Status of Racially

Discriminatory Private Schools, 1982: Hearing Before the Comm. on" Ways and Means,
House of Representatives, 97th Cong., 2d Seass. 84 (1982) (statement of Randolph W.
Thrower, Former Commissioner, Internal Revenue Service), reprinted in 35 THE TAX LAw.
701 (1982).

150. Hearings, supra note 149, at 703.
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would quarrel with IRS determinations may appeal to the courts for judi-
cial review or may solicit their Congressmen urging a legislative rem-
edy.151 In Bob Jones, extensive judicial review, culminating in the Su-
preme Court decision, provided a proper check on the Commissioner's
rulings.

The Internal Revenue Code, like all legislation, is subject to continuing
interpretation. The life of the law is experience, 1 ' and human experience
is a constant variable. That the Commissioner has the authority to inter-
pret the Code broadly to accommodate ever evolving human experience is
not a revolutionary or unsupported claim.1" This conclusion was reaf-
firmed in Bob Jones.'" Justices Powell and Rehnquist, however, indepen-
dently reached different conclusions in analyzing the 'authority' issue.1"

In his Bob Jones concurrence, Justice Powell wrote separately because
he was "troubled by the broader implications of the Court's opinion with
respect to the authority" 1" of the Commissioner and the present con-
struction of the Code.167 Powell argued that only Congress has the power
to determine public policy." He concurred, rather than dissented, how-
ever, because he reasoned that Congress had acquiesced in the Commis-
sioner's interpretation of section 501(c)(3) requirements.'" For more than
a dozen years, Congress has been aware of the IRS policy regarding tax-
exempt status, and has failed to modify the IRS rulings. The Court stated
this made out a case of legislative acquiescence and ratification by impli-
cation.160 Powell agreed. 161

Powell conceded that the plain language argument advanced by Justice
Rehnquist had merit, but concluded that the present construction of sec-
tion 501(c)(3) was proper due to overriding policy considerations.'" He
emphasized, however, that the determination and balancing of the consid-
erations is a Congressional power. 1" The Commissioner is not "invested
with authority to decide which public policies are sufficiently 'fundamen-
tal' to require denial of tax exemptions .... The contours of public pol-

151. I.R.C. I 9011(a) (1976).
152. 0. HOLMeS, TH COMMON LAw 1 (1938).
153. See, e.g., Textile Mills Sec. Corp. v. Commissioner, 314 U.S. 326, 337-38 (1941).
154. 103 S. Ct. at 2032.
155. Id. at 2036 (Powell, J., concurring); id. at 2039 (Rehnquist, J., dissenting).
156. Id. at 2036 (Powell, J., concurring).
157. Id.
158. Id. at 2039.
159. Id. at 2037.
160. 103 S. Ct. at 2032-33.
161. Id. at 2037 (Powell, J., concurring).
162. Id. at 2036.
163. Id. at 2039.
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icy should be determined by Congress, not by judges or the IRS."'"
Justice Rehnquist also considered the idea of acquiescence by Congress,

and rejected it.'" He resolved the 'authority' issue in favor of the Univer-
sity because "this type of congressional inaction is of virtually no weight
in determining legislative intent."'" Feeling that neither the Court nor
the IRS should legislate, Rehnquist stated that more is required of Con-
gress than mere acquiescence before he would accept the IRS and Court's
interpretation of the statute." He claimed an amendment to the statute
is required in order to deny the University tax-exempt status."

The majority, however, found that Congress had acquiesced in the IRS
interpretation.'"5 The fact that Congress had failed to act on no fewer
than thirteen bills introduced to overturn the IRS's interpretation of sec-
tion 501(c)(3) supported this view.'70 The Court said that Congress, in
Titles IV and VI of the Civil Rights Act of 1964, agreed that racial dis-
crimination in education violates public policy.' 7' It concluded that "[it
would be wholly incompatible with the concepts underlying tax exemp-
tion"" 2 to grant tax-exempt status to racially discriminatory private
schools, whatever their rationale for their discriminatory policies and
however sincere their belief might be."s

The University's final argument was based on religion. The language of
the first amendment"4 forbids Congress, or a state under the doctrine of
incorporation,"7 either to establish or to prohibit any religious doctrine.
This preferred constitutional right will prevail over competing govern-
mental regulations unless an overwhelming and compelling state interest
is shown. '

While the freedom to hold religious beliefs is absolute, the freedom to
act in accordance with one's religious convictions is a limited freedom.' 77

Permissible infringements on the free exercise of religion have included
prohibition of the Mormon practice of polygamy,1" disallowance of a

164. Id.
165. Id. at 2043-44 (Rehnquist, J., dissenting).
166. Id. at 2043.
167. Id. at 2045.
168. Id.
169. 103 S. Ct. at 2033.
170. Id.
171. Id. at 2030 (construing 42 U.S.C. § 2000c, 2000c-6, 2000-d (1976 & Supp. V 1981).
172. 103 S. Ct. at 2030.
173. Id.
174. U.S. Coier. amend. I.
175. See id. amend. XIV, 1.
176. J. NowAK, R. RwmA & J. YOUNG, supra note 61, at 1054.
177. Cantweil v. Connecticut, 310 U.S. 296, 303-04 (1940).
178. See Reynolds v. United States, 98 U.S. 145 (1878).
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Jewish challenge to Sunday closing laws,'1 ' and requirement of payment
by an Old Order Amish farmer of employee's withholding taxes.180 Yet,
not all governmental concerns will override the free exercise of religion.
Denial of unemployment compensation benefits to a Jehovah's witness,",
who resigned from a steel manufacturing plant due to his religious convic-
tions,'" was held to be a violation of the free exercise of religion.1"

With these precedents to guide it, the Supreme Court in Bob Jones
concluded (1) that the operation of Bob Jones University was affected by
the revocation of its tax-exempt status'" and (2) that eliminating racial
discrimination in education is a compelling governmental interest.185 The
Court also concluded that the governmental interest was sufficiently over-
riding to justify the adverse effect on religious freedom.1' " In balancing
these two fundamental interests, the Court found that the governmental
interest in eliminating racial discrimination in education outweighed
whatever burden denial of tax exemption placed on the University's exer-
cise of religious beliefs.'" The Court further noted that the University's
interests in free exercise of religion could not be accommodated with the
government's compelling interest in eradicating racial discrimination, and
that no less drastic means were available to achieve the governmental
interest.'"

The University also contended that denial of tax-exempt status vio-
lated the establishment clause'8 because religions whose tenets do not
require racial discrimination would be preferred over those whose faith
leads them to believe that racial intermixing is forbidden.1" Citing Mc-
Gowan v. Maryland,' the Court observed that regulations which happen
to harmonize with the beliefs of some faiths do not violate the establish-
ment clause. Since the IRS policy is uniformly applied to all religious
schools and is founded on whether one racially discriminates, a secular
basis, the Court held that the policy does not violate the establishment
clause.

1'

179. Braunfeld v. Brown, 366 U.S. 599 (1961).
180. United States v. Lee, 455 U.S. 252 (1982).
181. Thomas v. Review Bd., 450 U.S. 707 (1981).
182. Thomas' belief forbade participation in the production of armaments. Id. at 709.
183. Id. at 720.
184. 103 S. Ct. at 2035.
185. Id.
186. Id.
187. Id.
188. Id.
189. U.S. CONsT. amend. I, cl. 1.
190. 103 S. Ct. at 2035 n.30.
191. 366 U.S. 420 (1961).
192. 103 S. Ct. at 2035 n.30.
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With the University's first amendment defense ruled insufficient, the
Commissioner's authority to act found appropriate, and the plain lan-
guage argument held inapplicable, the Court affirmed the revocation of
the University's tax-exempt status.19 8 It reached this decision by balanc-
ing compelling public policy considerations against the University's
interests.

VI. EFFECTS AND FUTURE RAMIFICATIONS OF Bob Jones

A. Current Requirements for Exemption

A literal reading of section 501(c)(3) reveals three requirements for a
grant of tax-exempt status. These preliminary criteria have been further
defined by revenue rulings'' and by the Bob Jones decision.

To be tax exempt under section 501(c)(3), an organization must fulfill
the following:

(1) Be organized and operated exclusively for one or more of the stated
exempt purposes;'"
(2) have no part of the net earnings inure to private benefit;1" and
(3) refrain from substantial political activity.-7

Additionally, an organization must comply with the following:

(4) Be 'charitable' as used in its generally accepted legal sense;'"
(5) not be an 'action' organization in regard to political involvement;'"
(6) not be organized or operated for illegal purposes or for purposes
contrary to public policy;,0
(7) notify the Treasury of the desire to obtain tax-exempt status;2'' and
(8) make a timely application to the Treasury in accordance with sec-
tion 508(a) by filing Form 1023.'

193. Id. at 2036.
194. See Rev. RuL 56-185, 1956-1 C.B. 202; Rev. Rul. 60-143, 1960-1 C.B. 192; Rev. RuL.

71-447, 1971-2 C.B. 230;, Rev. Proc. 72-54, 1972-2 C.B. 834; Rev. Rul. 75-231, 1975-1 C.B.
158; Rev. Proc. 75-50, 1975-2 C.B. 587.

195. "[Rjeligious, charitable, scientific, testing for public safety, literary, or educational
Purposes,... or for the prevention of cruelty to children or animals," I.R.C. § 501(c)(3)
(1976).

196. IR.C. § 501(c)(3).
197. Id.
198.. Rev. Rul. 56-185, 1956-1 C.B. 202, 203; Tress. Reg. § 1.501(c)(3)-1(d)(2) (1960).
199. Treas. Reg. § 1.501(c)(3)-I(c)(3) (1960).
200. Green v. Connally, 330 F. Supp. 1150, 1159, 1161 (D.D.C.), affd sub nom. Coit v.

Green, 404 U.S. 997 (1971); see also Rev. RuL 67-325, 1967-2 C.B. 113.
201. LR.C. § 508(a).
202. Tress. Reg. § 1.508-1(a)(2) (1972).
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And, if the organization is an educational one, then further compliance is
required as follows:

(9) Not practice racial discrimination in any form;
(10) publicize by print or broadcast media that it has a policy of racial
nondiscrimination;
(11) include a specific statement in the school charter, bylaws,
brochures, or catalogues dealing with student admissions and activities
stating the racially nondiscriminatory policy; and
(12) maintain specific records indicating the racial composition of the
student body, faculty, and staff.'"

Compliance with (1) through (3) will not per se assure the applicant rec-
ognition as a tax-exempt organization.$"

B. Freedom of Association Unaffected

The majority opinion in Bob Jones devotes little space to discussion of
the right to free association,'" stating only that the University's "discrim-
ination on the basis of racial affiliation and association is a form of racial
discrimination"'" sufficient to remove the University from the common-
law meaning of 'charity.' That the University had amended its admissions
policy in 1975 to comply with Green v. Connally0" was of no conse-
quence. The University policy forbidding students to intermingle by dat-
ing or marriage, without more, operated to revoke its tax-exempt
status.

2'"
In Norwood v. Harrison,'" the Supreme Court opined in dictum that

invidious private discrimination may be a form of exercising freedom of
association. While the freedom of association guarantee may encompass
the freedom not to associate,210 it does not guarantee schools that pro-
hibit association because of racial criteria any preferred tax treatment
which would operate as a governmental subsidy of the discrimination.' 1

In Bob Jones, the majority leaves intact the implied right to discriminate
in private action; the Court does no more than revoke the University's
tax-exempt status. Yet, while the holding does not forbid the University
from implementing its discriminatory policy, it does effectively deter such

203. Rev. Proc. 75-50, 1975-2 C.B. 587, 587-90.
204. P. TRzuscH & N. SuoAmum, supra note 81, 1 3-A.03.
205. U.S. CoNsT. amend. I.
206. Bob Jones Univ. v. United States, 103 S. Ct. 2017, 2036 (1983).
207. 330 F. Supp. 1150 (D.D.C.), afd sub nom. Coit v. Green, 404 U.S. 997 (1971)

(mem.).
208. 103 S. Ct. at 2036.
209. 413 U.S. 455 (1973).
210. Id. at 470.
211. See id. at 469.
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discrimination through manipulation of tax legislation. This is in accor-
dance with the reasoning that the school's policy is anti-social and to be
discouraged.

Divorcing the issue of tax exemption from the case, would a private
cause of action against the University lie when a student alleges that the
University's policy forbidding interracial mixing violates his constitution-
ally guaranteed right to freedom of association? At first blush, the stu-
dent would appear to have a strong case since the Court has established
that "discrimination on the basis of racial affiliation and association is a
form of racial discrimination. 2 12 A proper analysis of the student's claim,
however, reveals a total lack of state action, which has been held to be the
essential ingredient for a valid cause of action. 3 Since Bob Jones Univer-
sity is no longer tax exempt, it now receives no direct or indirect govern-
mental aid, support, or subsidy. Thus, the student's claim will fail due to
lack of state action, and the University will be free to continue its dis-
criminatory disciplinary policy.

C. Financial Burdens of Education

In the wake of Bob Jones, the financial burden of private education will
rest solely on the educational institution if it chooses to maintain racially
discriminatory policies. This is because supporting funds from contribu-
tors may no longer be available since deductions under section 170 will be
disallowed because the donee-school no longer qualifies as a section
501(c)(3) tax-exempt organization. The financial burden will be further
increased by the direct loss of tax-exempt status, which previously ex-
cluded these schools from paying federal income taxes.

This burden will be borne equally by secular and religious institutions
that discriminate. This increased financial burden may result in many
schools closing as they suffer the financial consequences of their right to
discriminate. This will be particularly true of the smaller institutions with
little or no endowment. A direct result of these closings will operate to
shift the burden of education from the private sector to the state and
local governments.

Is this result desirable? Discounting for the moment the national policy
against discrimination, is placing an increased educational burden on the
governments of the individual states an adequate solution?

Historically, the private sector, out of necessity, has assumed the re-
sponsibility for maintaining an independent system of education. This
system includes not only institutions of higher education, but also schools

212. 103 S. Ct. at 2036; see, e.g., Loving v. Virginia, 388 U.S. 1 (1967); McLaughlin v.
Florida, 379 U.S. 184 (1964).

213. J. NowAx, R. RoTUNDA & J. YOUNG, supra note 61, at 497-98.
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at the primary and secondary levels. This private system evolved due to
the total lack of public educational opportunity.2" Even today, there ex-
ists no federal constitutional right to receive an education."s All state
constitutions, however, do guarantee this right."16 It is, however, a limited
right, available only to primary and secondary students . 7

This shifting of responsibility would seem to increase the burden on the
states. The strong state interest in a literate and educated citizenry stim-
ulated the formation of a public system of education, 1 and this state
interest continues today. To preserve it, the states must expand their
school systems in order to accommodate the returning 'white flight' stu-
dents forced back into the public system through economic coercion.

All private schools, of course, will not close due to the Bob Jones inter-
pretation of section 501(c)(3). Only those private schools that racially dis-
criminate are affected by the decision. Those schools will have two
choices: (1) Either they can continue to discriminate racially and subsist
on private, nondeductible contributions, or (2) they can change their ra-
cially discriminatory policies to preserve their tax-exempt status. Presum-
ably, many private schools will continue to operate either by changing
their racial policies or by surviving economically even without tax-exempt
status. Hence, the economic burden on the state school systems will not
seriously impair their abilities to provide educational opportunities.

Bob Jones University elected the first option outlined above. Its disci-
plinary policy that racially discriminates is still in effect .2 1 The Univer-
sity sacrificed its tax-exempt status to preserve its right to discriminate in
furtherance of its religious convictions. The University's president, Bob
Jones III, said the school would survive in good financial condition even if
required to pay federal taxes."g 0 This financial independence will rarely
be found at the primary and secondary levels. This economic distinction
exists generally because a university generates hundreds or thousands of
alumni annually while secondary schools graduate limited numbers, and
the wealth of a private school is derived primarily from its alumni.

Goldsboro Christian Schools, typical of the smaller, secondary private
schools affected by the Supreme Court decision, also chose the first op-
tion. In response to the final determination that it did not qualify as a
tax-exempt organization, Goldsboro chose to change its racially discrimi-

214. W. VALHNr, LAW IN TM SCHOOLS 456 (1980).
215. San Antonio Indep. School Dist. v. Rodriquez, 411 U.S. 1, 35 (1973).
216. VALEN, supra note 214, at 4.
217. Id. at 24-25.
218. L. KorTN & W. AItmAN, LEGAL FOUNATIONS OF COMrUoRY SCHOOL ArTTNDANcE

26 (1980).
219. 103 S. Ct. at 2023.
220. Atlanta Journal, Jan. 31, 1982, at 14-A, coL 1.
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natory admissions policy and now purports to maintain a disciplinary pol-
icy similar to that in force at Bob Jones University.2 " Goldsboro's princi-
pal claimed that the school does not "plan on ever having the tax-exempt
status again. 2 2

A choice of the second option listed above, abandoning racial discrimi-
nation, would illustrate the effective use of revenue laws to mold private
action to conform with public policy. This effectiveness, however, is lim-
ited by the sincerity of a school's religious convictions and the extent of
its monetary resources. Only those schools whose 'beliefs' are a pretext for
the practice of racial discrimination or whose financial resources are vir-
tually nonexistant will choose the second option.

The holding in Bob Jones is limited implicitly to the denial or revoca-
tion of tax exemption to educational organizations that violate public pol-
icy by racially discriminating.223 Will this ruling affect the tax-exempt
status of other organizations that violate public policy? The logic of Bob
Jones would also seem to require the revocation of exemption of single
sex schools and single sex social organizations such as fraternities and
sororities. In fact, these organizations will likely retain tax-exempt status
because sexual differentiation is not regarded with the same intolerance
as racial discrimination. Until public opinion categorizes all discrimina-
tion as intolerable, governmental support through tax exemption of
'lesser' discriminatory practices will continue.

D. Judicial Extension of Bob Jones

Two months after Bob Jones, a federal judge in Washington, D.C. ex-
tended the Supreme Court's decision in Bob Jones to require affirmative
action from certain private schools wishing to qualify for tax-exempt sta-
tus.224 This case, Green v. Regan, 2 2 was decided July 22, 1983 by U.S.
District Court Judge George L. Hart.

The plaintiffs in Green, black parents of Mississippi public school chil-
dren, had been before the federal courts since 1969.2" The ensuing litiga-
tion brought a permanent injunction issued in 1980 forbidding Missis-
sippi private schools that racially discriminate from obtaining tax-exempt
status.227 The injunction applied to religious as well as secular schools. In

221. Goldsboro News-Argus, Aug. 9, 1983, at 1, col. 1.
222. Id. at 12, col. 1.
223. 103 S. Ct. at 2035 n.29.
224. Green v. Regan, No. 1355-69 (D.D.C. July 22, 1983) (unpublished order) (currently

on appeal).
225. Id.
226. See supra notes 50-55, 66-71 & accompanying text.
227. Green v. Miller, No. 69-1355 (D.D.C. May 5, 1980) (clarified & amended June 2,

1980) (unpublished orders).
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1981, this injunction was partially suspended when intervenor Clarksdale
Baptist Church raised constitutional arguments based on privacy and re-
ligious freedom. 23 8 After the Supreme Court granted certiorari for Bob
Jones in 1981, Judge Hart stayed all proceedings in Green, pending final
adjudication of Bob Jones.$"

In consideration of Bob Jones, Judge Hart vacated the stay of the pro-
ceedings order and the suspension of the injunctive order in Green,2"-
thereby reinstating the 1980 permanent injunction which calls for affirm-
ative action. The injunction applies only to Mississippi schools "which
have in the past been determined ... to be racially discriminatory; or
were established or expanded at or about the time the public school dis-
tricts... were desegregating, and which cannot demonstrate that they
do not racially discriminate . . . .,13 Very new and very old private
schools, therefore, are exempt from the requirements stated in the
injunction.

Schools for which the injunction is binding must run newspaper notices
advertising a nondiscriminatory policy at least four times annually for
three years.232 If a school wishes to publicize its policy of nondiscrimina-
tion by radio broadcast, then the school "must supply the IRS with the
dates and times of transmission; the radio station used; the tape and a
written transcript of the announcement; and both the number of times
the message was broadcast on a particular day and the number of times it
was broadcast during the year."'" Such schools must also supply to the
IRS, in an annual report, the following information: the race of school
board members, the grades served by the school, the date the school
opened, the dates additional grades were added, whether the school is
presently tax exempt, whether the school receives or did receive text-
books from the state, and whether any tuition fees have been waived.'"
The annual reports are required for a period of three years. If the Missis-
sippi school in question fails to publicize properly a policy of discrimina-
tion or if its annual report is found deficient, then the IRS is enjoined
from continuing or granting the tax-exempt status of that school.'8 '

228. Green v. Regan, No. 1355-69 (D.D.C. July 13, 1981) (unpublished order partially
suspending 1980 injunction).

229. Green v. Regan, No. 1355-69 (D.D.C. Jan. 6, 1982) (unpublished order entering stay
of proceedings).

230. Green v. Regan, No. 1355-69, slip op. at 2 (D.D.C. July 22, 1983) (unpublished order
reinstating 1980 injunction).

231. Green v. Miller, No. 69-1355, slip op. at 1 (D.D.C. June 2, 1980) (clarifying &
amending injunctive order of May 5, 1980) (emphasis in original).

232. Id.
233. Id. at 2.
234. Id.
236. Id.
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Intervenor Clarksdale Baptist Church filed an appeal from Judge
Hart's July 22, 1983 order.8 The case is presently before the United
States Court of Appeals for the District of Columbia. If upheld, Judge
Hart's order will create a presumption of racial discrimination for certain
Mississippi private schools, and the affirmative action listed in the 1980
injunction order will be a prerequisite to rebut this presumption and
qualify for tax-exempt status.

E. Congressional Alternatives

Should Congress wish to express its views on the Court's Bob Jones
interpretation of section 501(c)(3), it may respond with any of at least
four possible courses of action. Congress may reenact the section in its
present form; it may rewrite the section; it may pass an amendment; or it
may choose not to act.

First, reenacting section 501(c)(3) as written would express congres-
sional ratification of the Court's interpretation that racial discrimination
in all facets of education automatically acts to revoke the school's tax-
exempt status. This action might be considered superfluous and therefore
unnecessary.

Second, Congress may rewrite section 501(c)(3). In doing so, it may
clarify the existing language either to include or exclude, specifically as
tax-exempt, organizations which discriminate on racial grounds.

Third, Congress may enact a constitutional amendment permitting ra-
cially discriminatory schools to obtain or retain tax-exempt status. Con-
sidering the strong announced and affirmed federal policy against racial
discrimination in education, a constitutional amendment permitting this
action is not a viable alternative.

Last, and most probably, Congress will choose to act by not acting at
all. The issue has been before the courts and the public eye since 1970."'
Thirteen years of congressional inaction suggests continued inaction and
ratification by implication.*"

VII. CONCLUSION

The Supreme Court properly decided Bob Jones, given its previous de-
cisions on racial discrimination in education and the overwhelming gov-
ernmental interest in eliminating this discrimination. In reaching its deci-
sion, the Court balanced each of the University's arguments against the
legitimate governmental interest and found none to be compelling. The

236. Green v. Regan, No. 1355-69 (D.D.C. Aug. 3, 1983) (notice of appeal).
237. 103 S. Ct. at 2032-33.
238. See id. at 2033.
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overriding national policy concerning racial discrimination in education
demanded that the University be denied the tax exemption it sought.

The power to tax is the power to destroy.3  Utilizing the federal gov-
ernment's awesome power of taxation as its weapon, the Court in Bob
Jones is seeking finally to eradicate racial discrimination in all forms of
education-public and private, religious and secular. The extent to which
it is successful will depend upon the willingness and ability of the af-
fected private religious schools independently to subsidize the practice of
their prejudices.

DEE-AN BURDaTrB
NANCY PARKER

239. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 327 (1819).
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