COMMENTS

The Trimester Approach: How Long Can
the Legal Fiction Last?
I.

INTRODUCTION

On June 15, 1983, ten years after the United States Supreme Court
held in Roe v. Wade' that the right of privacy encompasses a woman's
right to seek an abortion, the Court decided three cases that reaffirm, if
not strengthen, that right. In City of Akron v. Akron Center for Reproductive Health, Inc.,' PlannedParenthoodAssociation v. Ashcroft,$ and
Simopolous v. Virginia,4 the Court considered the constitutionality of various statutes that regulate the abortion procedure. The Court, in these
decisions, attempted to add clarity to a very unsettled area of the law, but
as close scrutiny reveals, these decisions tend only to cloud the area further because of the Court's refusal to adjust the trimester analysis' to
conform with the increased safety of the abortion procedure and the increase in fetal viability since 1973. 6
This Article analyzes these three cases in light of past Court opinions
and, specifically, examines the constitutionality of second trimester hospitalization requirements, parental consent requirements, and informed
consent requirements. Finally, this Article examines the debate surrounding the trimester approach in order to determine whether a different ap1. 410 U.S. 113 (1973).
2. 103 S. Ct. 2481 (1983).
3. 103 S. Ct. 2517 (1983).
4. 103 S. Ct. 2532 (1983).
5 The trimester system adopted by the majority in Roe is applied to a nine.month pregnancy so that the first trimester consists of months one through three; the second trimester

consists of months four through six; and the third trimester consists of months seven
through nine. Whether the woman's right to privacy outweighs the state's interest in maternal health depends on the stage or trimester of the pregnancy. 410 U.S. at 163-64.
6. See Akron Center, 103 S. Ct. at 2496; id. at 2507 (O'Connor, J., dissenting).
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proach is both feasible and preferable.
II.

DEvELOPMENT OF THE RIGHT OF PRIVACY

The question of whether a woman has a right to terminate her pregnancy is a seemingly irresolvable one that touches society's moral, political, and religious fibers. Indeed, popular opinion regarding this question
to a great extent remains inharmonious.7 Despite this diversity of opinion,
the Supreme Court has determined that a woman does have a qualified
right to an abortion, which emanates from her right of privacy.6
Even though the right of privacy is not explicitly mentioned in the
Constitution, the Supreme Court has recognized that an individual's right
of privacy is derived from the Bill of Rights' and its penumbras."0 The
Court has acknowledged, therefore, that certain "zones of privacy" 1 ' derived from the first,'3 third,3 fourth,"1 fifth,"6 ninth, 6 and fourteenth
amendments are fundamentally important rights. 1"
The right of privacy can be characterized as protecting two interests: one being an "individual interest in avoiding disclosure of personal
matters,"" and the other being an "interest in independence in making
certain kinds of important decisions. ' '1e This latter privacy interest, which
is at issue in Akron Center, Ashcroft, and Simopolous, includes matters
related to marriage, procreation, contraception, family relationships and
child rearing, and education."' Within this area, the Court generally will
7. A 1981 Gallup Poll revealed that approximately 45% of the public favor the right of
a woman to seek an abortion in her first trimester, while 46% oppose this right. THz GALLUp
PoLL: PUBLIC OPiNioN 1981 112 (1982).
8. Roe v. Wade, 410 U.S. at 153-54.
9. U.S. CONST. amends. I-X; see, e.g., Stanley v. Georgia, 394 U.S. 557, 564 (1969) (first

amendment); Griswold v. Connecticut, 381 U.S. 479, 486 (1965) (Goldberg, J., concurring)
(ninth amendment); Bell v. Maryland, 378 U.S. 226, 254 (1965) (Douglas, J., concurring)
(fourth amendment); Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J.,
dissenting) (fifth amendment).
10.

Griswold v. Connecticut, 381 U.S. 479, 481-86 (1965).

11.
12.
13.
14.
15.
16.
17.

Id. at 484.
U.S. CONST. amend. I.

Id. amend.
Id. amend.
Id. amend.
Id. amend.
Id. amend.

111.
IV.
V.
IX.
XIV.

18. See, e.g., Zablocki v. Redhail, 434 U.S. 374 (1978) (right to marry); Roe v. Wade, 410
U.S. 113 (1973) (qualified right to terminate pregnancy); Griswold v. Connecticut, 381 U.S.

479 (1965) (right of marital privacy to use contraceptives).
19.
20.
21.

Whalen v. Roe, 429 U.S. 589, 599 (1977).
Id. at 599-600.
Id. at 600 n.26.
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employ a heightened level of judicial scrutiny, which substantially limits
the state's power to regulate conduct.' In order for a law that regulates
conduct of this type to pass constitutional muster, the law must be substantially related to a compelling state interest."
Eight years after the Court held in Griswold u. Connecticut" that the
right of privacy is fundamental," the Court decided in Roe the question
of whether a state may impinge upon a woman's right of privacy in her
decision to terminate her pregnancy. In what became a statement on the
emerging rights of women, the Supreme Court held that the right of privacy included the abortion decision. 6 In Roe, a pregnant, single woman
(Mary Roe) brought a class action suit'" challenging the constitutionality
of the Texas criminal abortion statutes, which prohibited obtaining or
attempting to obtain an abortion unless for the purpose of saving the
mother's life."9
Following an extensive historical analysis of abortion, Justice Blackmun, writing for the majority, established some guidelines to follow in
determining the extent of allowable state regulation of the abortion procedure. First, the Court determined that while the state has an important
and legitimate interest in the health of the mother throughout the pregnancy, 0 that interest does not become 'compelling' until approximately
the end of the first trimester." The Court's basis for this determination
was that "present medical knowledge" indicated that until the end of
the first trimester, the mortality rate for abortion was lower than the
mortality rate for normal childbirth." Thus, although the state may regulate the abortion procedure provided the regulation does not substantially
infringe on a woman's right of privacy," if a regulation does infringe on

22. Paul v. Davis, 424 U.S. 693, 712-13 (1976).
23. See Roe, 410 U.S. at 162-63.
24. 381 U.S. 479 (1965).
25. Id. at 484-86.
26. 410 U.S. at 153.
27. Mary Roe's standing to bring suit was challenged because at the time of appellate
and certiorari review, she was no longer pregnant. The Supreme Court held that since it is
possible for a pregnancy to come to term before the usual appellate process is complete, the
termination of her pregnancy did not render her case moot. Id. at 125.
28. Tax. PENAL CODE ANN. arts. 1191-94, 1196 (Vernon 1974).
29. Id. art. 1196.
30. 410 U.S. at 162.
31. Id. at 163.
32. Id.

33. Id. at 149.
34.

For example, the Court held in Ashcroft that a mandatory pathologist's examination

of every aborted fetus was so minor an infringement on the woman's privacy right that it
was not unconstitutional. 103 S. Ct. at 2523-25. The Court labeled the low degree of in-

fringement as a "relatively insignificant burden." Id. at 2526.
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that fundamental privacy right prior to the point at which the state has a
compelling interest, a woman and her doctor are free to decide, without
regulation, whether to terminate her pregnancy." Even during the period
in which the state's interest is compelling, a state can regulate an abortion procedure only to the extent that the regulation is reasonably related
"to the preservation and protection of maternal health."' "
The Roe framework is based, therefore, first on whether the statute
substantially infringes on a fundamental right. Once that infringement is
established, a strict scrutiny standard is employed, and a statute will be
struck down if the state does not have a compelling interest or if, even
though there is a compelling state interest, that interest is not furthered
by the statute. Of course, if no infringement on a fundamental right can
be established, then a strict scrutiny test is not appropriate, and the statute must only be rationally related to the end it is meant to achieve.
Under this relaxed standard, a statute most likely would be upheld as
constitutional.
Regarding the state's interest in the health of the unborn child, the
Court determined that the 'compelling' point is reached at viability,
which is usually at the beginning of the third trimester."7 After the fetus
reaches the viability stage of development, the state may prohibit abortion unless continuing the pregnancy would endanger the mother's
health."
Since the Texas statute in Roe made no distinction concerning the
point in the pregnancy at which an abortion would be proscribed" and
because the statute permitted an abortion only when the life of the
mother was endangered, 40 the Court reasoned that the statute swept too
broadly and, therefore, was unconstitutional. 41 Thus, after Roe, a state
can regulate the abortion procedure only from the point at which its interest becomes 'compelling' in light of present medical knowledge and
only to4 the extent that the regulation is reasonably related to maternal
health.

2

The Supreme Court in Doe v. Bolton,i the companion case to Roe,"
35.

410 U.S. at 163.

36. Id.
37.

Id. The Court explained that this is so "because the fetus then presumably has the

capability of meaningful life outside the mother's womb." Id.

38.
39.
40.
41.
42.
43.

Id. at 163-64.
See Tzx. PENAL CODE ANN.art. 1196 (Vernon 1974).
Id.
410 U.S. at 164.
Id. at 163-64.
410 U.S. 179 (1973).

44.

The Court recognized that, because the Georgia legislation prescribed the procedure

for abortion in limited situations rather than completely prohibiting abortion, except to save
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ruled on the constitutionality of a Georgia abortion statute."' In Doe,
plaintiff attacked the validity of specific procedural standards prescribed
by the statute, alleging that the statute resulted in an impermissible invasion of her right of privacy and that the statutes were unconstitutionally
vague."
The Court found unconstitutional a requirement that abortions be performed only in licensed hospitals, 7 a requirement that hospitals maintain
abortion review committees, 4 and a requirement that two physicians confirm the initial decision regarding the desirability of an abortion.4 Using
language such as "not based on differences that are reasonably related to
the purposes of the Act in which it is found" 6 and "no rational connection with a patient's needs,"5 the Court found an infringement on a fundamental right, appeared to assume a compelling state interest, and
found that the statute failed to further that interest.2 It thus appeared
that a strict scrutiny approach was triggered and that the statute could
not withstand it. The principles established in Roe were not only affirmed
by Doe but also expanded in that states no longer could impose elaborate
procedural requirements that made obtaining an abortion unreasonably
difficult.
Following Roe and Doe, three decisions 53 illustrated the Court's continued movement toward allowing the abortion decision to be one between
the woman and her physician. In Planned Parenthood v. Danforth," the
Court held that, because the state lacks the power to regulate abortion
during the first trimester, it cannot require a spouse's consent to an abortion during that period." The Court also held that the state cannot impose a blanket requirement that an unmarried minor obtain parental consent before having an abortion during her first trimester."
In Bellotti v.Baird*7 (Bellotti I), decided on the same day as Danforth,
the Court did not rule on the constitutionality of applying a state's parenthe life of the mother, Doe required separate consideration from Roe. Id. at 182.
45. GA. CODE ANN. §§ 26-1201 to 03 (Harrison 1971) (declared unconstitutional).
46. 410 U.S. at 185-86.
47. Id. at 194. The licensing requirement was based on accreditation by the Joint Commission on Accreditation of Hospitals (JCAH). Id. at 193.
48. Id. at 197-98.
49. Id. at 198-99.
50. Id. at 194.
51. Id.at 199.
52. Id. at 193-99.
53. Bellotti v. Baird, 443 U.S. 622 (1979) (Bellotti II); Bellotti v. Baird, 428 U.S. 132
(1976) (Bellotti I); Planned Parenthood v. Danforth, 428 U.S. 52 (1976).
54. 428 U.S. 52 (1976).

55. Id. at 69.
56. Id. at 74.
57. 428 U.S. 132 (1976).
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tal consent provision to mature minors, but rather held that the federal
district court should have abstained from ruling pending the state court's
construction of the statute.58 The Court, therefore, deferred to the state
court's expertise on the construction of this statute and remanded the
case accordingly.5 '
In 1979, the scope of the Danforth decision was clarified in Bellotti v.
Baird" (Bellotti II). The Court held in Bellotti II that if a state requires
a pregnant minor to obtain parental consent for an abortion, it also must
provide for an alternative procedure-a judicial proceeding-in which the
maturity of the minor can be established." The purpose of the procedure
is to ensure, therefore, that the parental consent provision does not
"amount to the 'absolute, and possibly arbitrary, veto' that was found
' 's
impermissible in Danforth. 6

III. RECENT DEVELOPMENrs
One decade after Roe, the United States Supreme Court handed down
in one day three decisions s" concerning abortion." In these decisions, the
Court attempted to clarify the scope of a woman's right of privacy in deciding whether to terminate her pregnancy. Each entailed the evaluation
of a state statute or municipal ordinance that was alleged to infringe unconstitutionally upon a woman's access to an abortion.
A.

City of Akron v. Akron Center for Reproductive Health, Inc.

In City of Akron v. Akron Center for Reproductive Health, Inc.," an
ordinance that would regulate the performance of abortions was to have
become effective on May 1, 1978." On April 19, 1978, however, three Ohio
58. Id. at 146.
59. Id. at 152.
60. 443 U.S. 622 (1979).
61. Id. at 643. The Court stated:
A pregnant minor is entitled in such a proceeding to show either: (1) that she is
mature enough and well enough informed to make her abortion decision, in consultation with her physician, independently of her parents' wishes; or (2) that even
if she is not able to make this decision independently, the desired abortion would
be in her best interests.
Id. at 643-44.
62. Id. at 644.
63. Simopolous v. Virginia, 103 S. Ct. 2532 (1983); Planned Parenthood Ass'n v. Ashcroft, 103 S. Ct. 2517 (1983); City of Akron v. Akron Center for Reproductive Health, Inc.,
103 S. Ct. 2481 (1983).
64. The date was June 15, 1983.
65. 103 S. Ct. 2481 (1983).
66. AKRON, OHIO,CODIFIED ORDINANCES §§ 1870.03, 1870.05(B), 1870.06(B)-(C), 1870.07,
1870.16 (1978).
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corporations that operated outpatient clinics and a physician who had
performed abortions at one of the clinics challenged the constitutionality
of the ordinance."
The district court in Akron Center for Reproductive Health, Inc. v.
City of Akron es issued a temporary restraining order enjoining enforcement of the ordinance" before ruling on the merits.70 On appeal by all
parties, the circuit court struck down the parental consent provision, the
informed consent provision, the twenty-four hour waiting period provision, and the humane disposal of fetal remains provision as unconstitutional."1 The court, however, upheld the constitutionality of the provision
that required all second and third trimester abortions to be performed in
an in-patient hospital." The Supreme Court granted certiorari 7 to con-

sider the constitutionality of the Akron ordinance.
Justice Powell, writing for the majority of the Court, affirmed in part
and reversed in part, holding each of the challenged provisions unconstitutional under a Roe type analysis.7 ' Justice O'Connor, joined by Justices
White and Rehnquist, dissented from the majority on the basis that the
trimester approach was no longer a viable framework for accommodating
the woman's right of privacy and the state's interest in the health of the
mother and child.5 As an alternative, Justice O'Connor suggested that
the state's interest be considered compelling throughout the pregnancy.7 0
B. Planned Parenthood Association v. Ashcroft
In Planned Parenthood Association v. Ashcroft,77 two licensed physi67.

103 S. Ct. at 2490.

68. 479 F. Supp. 1172 (N.D. Ohio 1979), aff'd in part and rev'd in part, 651 F.2d 1198
(6th Cir. 1981), affld in part and rev'd in part, 103 S. Ct. 2481 (1983).
69. The district court invalidated §§ 1870.05, 1870.06(B), and 1870.16 and upheld the
constitutionality of §§ 1870.03, 1870(C), and 1870.07. 479 F. Supp. at 1280.
70. 103 S. Ct. at 2490.
71. Akron Center for Reproductive Health, Inc. v. City of Akron, 651 F.2d 1198, 1205-08,
1211 (6th Cir. 1981), aff'd in part and rev'd in part, 103 S. Ct. 2481 (1983). The court held
unconstitutional § 1870.05(B), which required parental consent for women under 18; §
1870.06(B) and (C), which required the attending physician to make certain statements to
the patient to insure informed consent to the abortion and communicate any risks associated with her pregnancy or the abortion technique; § 1870.07, which required a 24-hour
waiting period between the time of consent and the time the abortion is performed; and §
1870.16, which required that fetal remains be disposed of in a humane and sanitary manner.
72. The court upheld § 1870.03, which requires that all second and third trimester abortions be performed in an inpatient hospital. 651 F.2d at 1208-10.
73. 456 U.S. 988 (1982).
74. Akron Center, 103 S. Ct. at 2504.
75. Id. at 2505 (O'Connor, J., dissenting).
76. Id. at 2508; see infra notes 200-211 and accompanying text.
77. 103 S. Ct. 2517 (1983).
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cians and a corporation that operated abortion clinics in Kansas City and
St. Louis brought suit against John Ashcroft, Attorney General of Missouri, and Ralph Martin, prosecuting attorney of Jackson County, Missouri, challenging the constitutionality of the Missouri statutes regulating
abortion.76 The statutes consisted of a second trimester hospitalization
requirement, a second-physician requirement for abortions performed after viability, a parental or judicial consent requirement for minors, and a
requirement of a pathology report for each abortion performed."
The district court invalidated all of the provisionss except the pathology requirement s.* On appeal, the Eighth Circuit Court of Appeals held
that the lower court erred in upholding the pathology requirement.8s In
reversing the district court, the circuit court also upheld the parental or
judicial consent requirement for minors." On remand, the district court
held that the second trimester hospitalization requirement was unconstitutional," and the court of appeals affirmed., The Supreme Court
granted certiorari."
Justice Powell once again delivered the opinion of the Court.s7 In this
case, however, a split in the Court was apparent." The Court summarily
held the second trimester hospitalization requirement unconstitutional
based on the reasoning of Akron Center.s9 The remaining challenged pro78. The relevant sections include: Mo. ANN. STAT. § 188.025 (Vernon 1983) (requiring
that abortions after 12 weeks of pregnancy be performed in a hospital); Mo. ANN. STAT. §
188.028 (Vernon 1983) (requiring the presence of a second physician during abortions performed after viability); Mo. ANN. STAT. § 188.047 (Vernon 1983) (requiring a pathology report for each abortion performed).
79. See supra note 81.
80. Planned Parenthood Ass'n v. Ashcroft, 483 F. Supp. 679, 701 (W.D. Mo. 1980), aff'd,
664 F.2d 687 (8th Cir. 1981), aff'd in part and rev'd in part, 103 S. Ct. 2517 (1983).
81. Planned Parenthood Ass'n v. Ashcroft, 483 F. Supp. 679, 699-700 (W.D. Mo. 1980),
aff'd, 664 F.2d 687 (8th Cir. 1981), aff'd in part and rev'd in part, 103 S. Ct. 2517 (1983).
82. Planned Parenthood Ass'n v. Ashcroft, 655 F.2d 848, 872-73 (8th Cir. 1981), aff'd,
664 F.2d 687 (8th Cir. 1981), aff'd in part and rev'd in part, 103 S. Ct. 2517 (1983).
83. Planned Parenthood Ass'n v. Ashcroft, 655 F.2d 848, 872-73 (8th Cir. 1981), aff'd,
664 F.2d 687 (8th Cir. 1981), aff'd in part and rev'd in part, 103 S. Ct. 2517 (1983).
84. Ashcroft, 103 S. Ct. at 2520 (citing to the district court's holding).
85. Planned Parenthood Ass'n v. Ashcroft, 664 F.2d 687, 691 (8th Cir. 1981), aff'd in
part and rev'd in part, 103 S. Ct. 2517 (1983).
86. 456 U.S. 988 (1982).
87. 103 S. Ct. at 2518.
88. Justice Powell was joined by Justices Burger, Brennan, Marshall, Blackmun, and
Stevens for parts I, II, and VI. For parts II, IV, and V, Justice Powell was joined only by
Chief Justice Burger. See also id. at 2526 (Blackmun, J., concurring in part and dissenting
in part) (joined by Justices Brennan, Marshall, and Stevens); id. at 2532 (O'Connor, J.,
concurring in part and dissenting in part) (joined by Justices White and Rehnquist).
89. 103 S. Ct. at 2520.
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visions were upheld as constitutional."
C.

Simopolous v. Virginia

In Simopolous v. Virginia,1 a gynecologist (Simopolous) was convicted 92 of violating a Virginia statute,'9 which made it unlawful to perform a second trimester abortion outside a licensed hospital. Simopolous
performed the abortion at his clinic by an injection of saline solution. The
patient, an unmarried, seventeen-year-old high school student, aborted
the fetus forty-eight hours later in a motel bathroom."
In appealing to the United States Supreme Court, Simopolous contended that Virginia's prohibition against nonhospital second trimester
abortions imposed an unconstitutional burden on the right of privacy."
The Court, however, led once again by Justice Powell, found the Virginia
statute constitutional because, under the Virginia Code," the term "hospital" includes outpatient hospitals and clinics.' In other words, the Virginia statute did not infringe upon a fundamental right, and, therefore, a
strict scrutiny standard was not applied. As in Akron Center and Ashcroft, Justice O'Connor wrote a dissenting opinion joined by Justices
White and Rehnquist."8 Justice Stevens wrote a separate dissent," calling
for a remand because of the possible misinterpretation of the Virginia
statute.10 0 Justice Stevens' concern centered around two possible interpretations of the statute: either that all second trimester abortions except those performed in a full-service hospital are prohibited or that
abortions performed in a facility licensed as a 'hospital' by the, Department of Health (which is a more liberal definition) are permitted.1' Justice Stevens' question lies with the majority's choice of the latter inter90. Id. at 2526.
91. 103 S. Ct. 2532 (1983).
92. Simopolous v. Commonwealth, 221 Va. 1059, 277 S.E.2d 194 (1981), aff'd, 103 S. Ct.
2523 (1983).
93. VA. CODE § 18.2-73 (1982).
94. 103 S. Ct at 2534-35.

95. Id. at 2536.
96. VA. CODE § 32.1-123.1 (1979), quoted in 103 S. Ct. at 2536-37 n.5.
97. "'Hospital' means any facility in which the primary function is the provision of

diagnosis, of treatment, and of medical and nursing services, surgical or nonsurgical, for two
or more nonrelated individuals, including hospitals known ... as sanatoriums, sanitoriums
and general, acute, short-term, long-term, outpatient and maternity hospitals." VA. CoDE }
32.1-123.1 (1979).

98. 103 S. Ct. at 2540 (O'Connor, J., dissenting); see infra notes 197-208 and accompanying text.
99. 103 S. Ct. at 2540 (Stevens, J., dissenting).
100. Id. at 2541.
101. Id.
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pretation since, at the time of the statute's enactment, there were "no
regulations identifying abortion clinics as 'hospitals.' "102
IV.

ANALYSIS

This Article focusses on three major areas of regulation of the abortion
procedure as applied in Akron Center, Ashcroft, and Simopolous: second
trimester hospitalization requirements, parental consent requirements,
and informed consent requirements. These three regulations were chosen
because they most drastically affect the woman's right of privacy in determining whether to terminate her pregnancy. When analyzing the degree
of infringement of each regulation, the majority approach, while adhering
to the trimester framework of Roe, applies an 'undue or significant' burden test.108 First, in determining whether this burden infringes on the
mother's right of privacy, the majority looks to whether the regulation
has a significant impact on her qualified right to an abortion.1°" Second,
upon finding a significant impact, the majority determines at what stage
the state's interest becomes compelling. As will be seen, this differs from
Justice O'Connor's minority approach of considering
the state's interest
10 8
to be compelling throughout the pregnancy.
A.

Second Trimester HospitalizationRequirements

In Akron Center, the Court held unconstitutional section 1870.03 of the
Akron ordinance,'" which required that all abortions after the first trimester be performed in a hospital.107 The ordinance, the Court noted,
"prevent[ed] the performance of abortions in outpatient facilities. . .[or
clinics] that [were] not part of an acute-care, full-service hospital."'1 " The
Court held that the second trimester hospitalization requirement placed a
"significant obstacle in the path of women seeking an abortion."'" The
Court, while reaffirming its position that a state's interest in the mother's
health becomes compelling at approximately the end of the first trimes102. Id.
103. The

Court used these terms interchangeably but they both are intended to refer to
the degree of infringement necessary to trigger strict scrutiny.

104. Akron Center, 103 S. Ct. at 2492.
105. Id. at 2509 (O'Connor, J., dissenting).
106. 103 S. Ct. at 2497.

107.

AKRON, OHIO,CODIFIED ORDINANCES § 1870.03 (1978), quoted in 103 S. Ct. at 2488.
108. 103 S. Ct. at 2494. The ordinance defines "hospital" as "a general hospital or special
hospital devoted to gynecology or obstetrics which is accredited by the Joint Commission on
Accreditation of Hospitals or by the American Osteopathic Association." AKRON, OHIo,
CODIFIED ORDINANCES § 1870.1(B) (1978), quoted in 103 S. Ct. at 2493.
109. 103 S. Ct. at 2495.
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ter,' ° stated that such a regulation no longer furthered that state interest. ' The primary explanation for this conclusion was that the safety of
second trimester abortions had increased dramatically since the court's
decision in Roe in 1973.112
The lower court found that the dilation-and-evacuation (D & E) procedure is "the safest method of performing post-first trimester abortions
today."11 3 Further, the Supreme Court in Akron Center found that, based
on recommendations from the American Public Health Association and
the American College of Obstetricians and Gynecologists, the D & E procedure may be performed safely on an outpatient basis in appropriate
nonhospital facilities."1 " As a result of that evidence, the Court concluded
that "present medical knowledge," as the term was used in Roe v.
Wade,1 " overrode the city's justification that requiring all second trimester abortions
to be performed in a hospital is a reasonable health
11 6
regulation.
One of the most interesting aspects of the second trimester hospitalization requirement in the Akron Center opinion is the Court's attempt not
to expand the principles established in Roe. The Court's initial determination in Roe that the state's compelling interest in maternal health began at approximately the end of the first trimester was based on medical
evidence.11 7 The medical evidence indicated that, at the time of the Roe
decision, abortion prior to the end of the first trimester was relatively
safe. ' 8 This safety was measured by comparing the mortality rate of
abortion to that of childbirth.1 1' Until the end of the first trimester, the
mortality rate for abortion was lower than the mortality rate for normal
childbirth.' 2 0 In Akron Center, the Court attempted to adhere to that
reasoning despite the fact that "present medical knowledge"121 now suggests that the D & E abortion procedure can be performed safely during
12
the second trimester. 2
The Court did acknowledge that, based on the increased safety of the
110. Id.
111. Id. at 2497.
112. Id. at 2496.
113. Akron Center for Reproductive Health, Inc. v. City of Akron, 651 F.2d 1198, 1209
(6th Cir. 1981), aff'd in part and reu'd in part, 103 S. Ct. 2481 (1983).
114. 103 S. Ct. at 2496.
115. 410 U.S. at 163.
116. 103 S. Ct. at 2496.
117. 410 U.S. at 163.
118. Id. at 149.
119. Id.
120. Id.
121. Id. at 163.
122. Akron Center, 103 S. Ct. at 2496.
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abortion procedure, it is no longer necessary to require hospitalization for
all second trimester abortions."' Rather than logically concluding, however, that due to the enhanced safety of the abortion procedure a state's
interest does not become compelling until some point later in the second
trimester, the Court retreated from the Roe analysis. The Court held
that, although the state's interest is still compelling at the end of the first
trimester, the second trimester hospitalization requirement is not reasonably designed to further the state's interest in maternal health.12 ' Thus,
due to the unreasonable burdens created by section 1870.03,13 6 the section
was struck down as unconstitutional."
In Ashcroft, the Court held unconstitutional"27 a statutory provision 2 "
identical to the second trimester hospitalization 'requirement in Akron
Center."n The Court chose to rely solely on the reasoning of Akron
Center and did not expand the opinion further.'"e
In Simopolous v. Virginia, the Court reached a different result and up31
held the second trimester hospitalization requirement constitutional.
There was, however, a major distinction between the statute in Simopolous and those in Akron Center and Ashcroft. In Simopolous, the word
"hospital" was defined in the Virginia Code1 3 ' as including outpatient
hospitals." Any challenge to that statute must, therefore, be dismissed
since, under the definition accepted by the State of Virginia, the hospitalization requirement imposes no unreasonable burdens on a woman's right
to seek and obtain an abortion.'"
The Supreme Court's present position on a woman's abortion right becomes clear in the analysis of the second trimester hospitalization requirement. The Court reiterated firmly those rights first established ten
years ago. Rather than acknowledge that advancements in medical care
have necessitated an expansion of the principles established in Roe, however, the Court chose to couch its opinion in terms of 'stare decisis.' The
123. Id.
124. Id. at 2497.
125. The Court specified the most significant of these burdens as additional cost of hospital abortions and the possibility of a pregnant woman having to travel a greater distance
to obtain an abortion. Id. at 2495.
126. Id. at 2497.
127. 103 S. Ct. at 2520.
128. Mo. ANN. STAT. § 188.025 (Vernon 1983), quoted in 103 S. Ct. at 2519, see 103 S.
Ct. at 2520.
129. AKRON, Ouio, Comvinn ORDIwANoCs § 1870.03 (1978), quoted in 103 S. Ct. at 2488.
130. 103 S. Ct. at 2520.
131. 103 S. Ct. at 2540.
132. VA. CODE § 32.1-123.1 (1979), quoted in 103 S. Ct. 2536-37 n.5.
133. 103 S. Ct. at 2538-39.
134. Id. at 2540.
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affirmation of Roe expressed so often and in such a variety of ways may
be interpreted as a reluctance on the part of the Court to acknowledge
publicly that women have a greater abortion right today than they had
after Roe because of medical advancements. In the final analysis, the
terms the Court has chosen to make its determination do not alter the
expanded scope of a woman's right of privacy in deciding whether to terminate her pregnancy.
B. ParentalConsent Requirements
In Akron Center and Ashcroft, the Court addressed parental consent
requirements for minors who wished to obtain an abortion. In both cases,
the requirements provided that a pregnant minor could not obtain an
abortion without either the informed written consent of a parent or
guardian or an order from a court having proper jurisdiction over the minor.'" The requirements differed, however, because the Missouri statute,
unlike the Akron ordinance, required that the court who issued the order
follow certain procedural guidelines. The Akron ordinance did not provide guidelines for a court to issue an order. As a result, the Court held
the Akron ordinance unconstitutional,'" but held the Missouri statute
constitutional. 18 7 In explaining why the Court reached opposite results in
these decisions, a proper historical analysis of the relevant legal standards
is in order.
In Planned Parenthood v. Danforth,'" the Court initially addressed
Missouri's parental consent requirements for a minor's abortion. The
statute required that unless the life of the pregnant minor is threatened,
the written consent of a parent or person in loco parentis must be given
in order for an unmarried minor under eighteen years to obtain an abortion during the first trimester of pregnancy.'" The Court in Danforth
specifically held that a state may not impose a blanket statutory provision requiring all unmarried minors to obtain the consent of a parent or
person in loco parentis as a condition
to obtaining an abortion during the
4
first trimester of pregnancy.1 0
Initially, the Court passed over the issue of whether the statute infringed on a constitutional right. Logically, the statute did infringe on a
constitutional right 4 as indicated by the fact that the Court devoted the
135. AKRON, OHIo, CoDn'15 ORDINANCES § 1870.05 (1978), quoted in 103 S. Ct. at 2488;
Mo. ANN. STAT. § 188.028 (Vernon 1983), quoted in 103 S. Ct. at 2519-20.
136. 103 S. Ct. at 2499.
137. 103 S. Ct. at 2626.
138. 428 U.S. 52 (1976).
139. Id. at 72.
140. Id. at 74.
141. See Justice O'Connor's dissent in Akron Center, in which she explained that the
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body of their discussion to whether Missouri had any compelling interest
in its parental consent requirement.14 ' Because Danforth dealt with parental consent requirements in the first trimester,' 4 ' the Court probed the
question of whether the state had a compelling interest in this law during
this stage.
While the Court in Roe found that in the first trimester the state had
"important and legitimate" interests in the mother's health and in the
potentiality of life," these interests were not sufficient to override the
rights of the pregnant woman that were at stake." Because these interests are not compelling in the first trimester, the defenders of the statute
in Danforth faced the probability of losing their case by building their
arguments around these interests. The supporters, therefore, defended
the statute on the ground that the state has a duty to assure the welfare
of its minors." They argued a minor's permissible, uncounselled, and unconsented decision to abort would be an "irresponsible abdication" of this
duty."1 This argument had persuaded the district court to rule that the
state had a compelling interest in a minor's decision during the first
trimester.'4
The Supreme Court, however, rejected the district court's notion of a
compelling state interest on behalf of minors in the first trimester." Instead of determining the threshold question of whether the parental consent requirement infringed on the minor's right to seek an abortion, the
Court devised a test that balanced the state's significant interests against
the minor's privacy right. Presumably, if the state's interest was equal to
or was outweighed by the minor's privacy interest, a determination would
need to be made concerning whether the regulation was sufficiently justified by the significant state interest. If the statute did promote the state's
significant interest, the Court would then employ the trimester analysis,
triggering the threshold question regarding the infringement of a constitutional right. 150
In Danforth, the Court suggested that the "safeguarding of the family
parental consent statute infringed on the minor's right to an abortion. 103 S. Ct. at 2481
(O'Connor, J., dissenting).
142. 428 U.S. at 72-75.
143. Id. at 72.

144. 410 U.S. at 162.
145. Id. at 162-63.
146. 428 U.S. at 72.
147. Id. at 72-73.
148. Planned Parenthood v. Danforth, 392 F. Supp. 1362, 1370 (E.D. Mo. 1975), af['d in
part and rev'd in part, 428 U.S. 52 (1976).
149. 428 U.S. at 74.
150. Id. at 72-75.
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unit and of parental authority" constituted significant state interests.'"
With the establishment of these interests, the Court found that the interests of the parent in the minor's obtaining an abortion is "no more
weighty" than the mature minor's decision to become pregnant.'" The
Court concluded, however, that neither the family unit would be
strengthened nor would parental authority be enhanced by the statute. 5
Thus, finding no sufficient justification for the statute, the Court held the
law unconstitutional.'"
InBellotti v. Baird (Bellotti I)," handed down the same day as Danforth, the Court again addressed a parental consent statute, this time
from Massachusetts. Unlike the statute in Danforth, the Massachusetts
law provided for a judicial alternative to a strict parental consent requirement. Thus, if the parents or guardians refused to consent to a minor's
abortion, the minor could obtain the consent order from the superior
15
court.
The Court in Bellotti I employed the abstention principle, never reaching the threshold question of whether the parental consent statute infringed upon a fundamental right.'67 As applied, the abstention principle
allows a federal court to avoid deciding sensitive state issues by remanding, to the appropriate state court, cases concerning an unconstrued state
statute that is susceptible to state interpretation.1" Unlike the parental
veto in Danforth, the nature of the parental consent requirements in
Massachusetts was susceptible to state court interpretation,"' making it
"impossible" for the Court to address precisely the constitutional implications.1 60 The Court, therefore, remanded this case to the district court for
certification of questions to the Supreme Judicial Court of
Massachusetts."'
Three years later, after the Supreme Judicial Court of Massachusetts
had construed their state's parental consent statute,1 "2the case again sur151. Id. at 75.
152. Id.
153. Id.

154. Id.
155. 428 U.S. 132 (1976).

156. Id. at 134.
157.

Id. at 146.

158. See J. NOWAK, P.ROTUNDA & J. YOUNG, CoNsvrrIrIoNAL LAW 99-109 (2d ed. 1983)
for an explanation of the abstention principle.
159. 428 U.S. at 148.

160. Id. at 151.
161. Id. at 152.
162. Baird v. Attorney General, 371 Mass. 741, 360 N.E.2d 288 (1977), rev'd sub nom.
Baird v. Bellotti, 450 F. Supp. 997 (1978), af'd, Bellotti v. Baird, 443 U.S. 622 (1979) (plurality opinion).
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faced on appeal to the Supreme Court, Bellotti v. Baird (Bellotti II).163

Writing for a four-person plurality, Justice Powell ruled that if a state
requires parental consent for a minor to obtain an abortion, the state
must provide an alternative procedure in which the minor may obtain
authorization for an abortion. 1" In authorizing this procedure, the Court
stated that requiring a minor to consult with a parent prior to her seeking,
a court order constituted an undue burden on her right to an abortion. 16'
Specifically, the Court in Beliotti II held that
[a] pregnant minor is entitled in such a proceeding to show either: (1)
that she is mature enough and well enough informed to make her abortion decision, in consultation with her physician, independently of her
parents' wishes; or (2) that even if she is not able to make this decision
independently, the desired abortion would be in her best interests.'"
This alternative procedure, the plurality concluded, must ensure that the
parental consent provisions in a statute do not amount to an absolute
veto over the minor's decision. 67
The majority in Akron Center reaffirmed the holding of Bellotti II. 1"
Specifically, the Akron ordinance provided for the "'informed written
consent of one of [the minor's] parents or her legal guardian"' or unless
the minor obtains "'an order from a court having jurisdiction over her
that the abortion be performed or induced."""' The Court in Akron
Center stated that the majority in Belotti II indicated that the "[s]tate's
interest in protecting immature minors will sustain a requirement of a
consent substitute, either parental or judicial. ' 1 7 0 Also, in accordance with

Bellotti II, a judicial procedure must be established for a mature minor to
demonstrate that she is capable of making an intelligent decision.17' Arguably, the Akron ordinance provided no such procedure. As a result, the
Akron ordinance did not sufficiently balance the state's interest. The
Court, therefore, struck down this ordinance as unconstitutional.' 7 '
The majority in Akron Center also held that the abstention principle,
as exhibited in Bellotti P,'3 did not apply to this particular ordinance
163.
164.
165.
166.
167.
168.

443 U.S. 622 (1979).
Id. at 643.
Id. at 647.
Id. at 643-44.
Id. at 644.
103 S. Ct. at 2498.

169. AKRON, OHIO, CODMz ORDINNcEs § 1870.05(B) (1978), quoted in 103 S. Ct. at
2488 n.4.
170. 103 S. Ct. at 2497 (citing Bellotti v. Baird, 443 U.S. 622, 640-42 (1979)).
171. 103 S. Ct. at 2498.

172. Id. at 2499.
173. See supra notes 157-161 and accompanying text.
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since nothing reasonably can be construed that "create[s] an 'opportunity
for case-by-case evaluations of the maturity of pregnant minors."' 17 ' In
her torrid dissent, Justice O'Connor supported the abstention principle.
Stating that the Court's "' "scrupulous regard for the rightful independence of state governments"' counsels against "unnecessary interference
by the federal courts,"' Justice O'Connor chastized the Court for meddling in an area traditionally reserved for the state courts.'"
Regarding the parental consent requirements in Ashcroft, the Court referred to the state interest analysis provided in Akron Center1" and upheld the Missouri requirement.17 ' This statute, unlike the ordinance in
Akron Center, provided for the judicial procedure that a mature minor
may employ in demonstrating that she can make an informed and intelligent decision." 68 The Court construed the statute finding that the Missouri requirements 'passed' the balancing test and were devoid of any unconstitutional infirmities under the trimester analysis. 17 The Court also
noted that abstention was inapplicable since it was possible to construe
the statute in order to avoid any unconstitutional infirmities.180
C. Informed Consent and the Twenty-Four Hour Waiting Period
In Danforth, the Court upheld a statute requiring a woman to give her
written consent to an abortion and to state that her consent is informed
and freely given."'0 The Court rejected a 'vagueness' challenge by construing informed consent to mean "the giving of information to the patient as
to just what would be done and as to its consequences."'
In Akron Center, the Court found that while informed consent statutes
are constitutionally valid, such provisions cannot extend beyond permissible limits of reviewable authority.'" The Court considered the statute in
Akron Center to be an impermissible extension of state's authority.'"
Under the Akron ordinance, the attending physician had to inform
orally the woman of "the status of her pregnancy, the development of her
fetus, the date of possible viability, the physical and emotional complica174. 103 S. Ct. at 2499 (quoting Belotti v. Baird, 443 U.S. 622, 643-44 n.23 (1979)).
175. 103 S. Ct. at 2514 (O'Connor, J., dissenting) ((quoting Harrison v. NAACP, 360 U.S.
167, 176 (1959) (quoting Matthews v. Rodgers, 284 U.S. 521, 525 (1932)).
176. Ashcroft, 103 S. Ct. at 2525.
177. Id. at 2526.
178. Id.; see supra note 61.
179. 103 S.Ct. at 2525-26.
180. Id. at 2526.
181. 428 U.S. at 67.
182. Id. at 67 n.8.
183. 103 S.Ct. at 2500.
184. Id.
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tions that may result from an abortion, and the availability of agencies to
provide her with assistance and information with respect to birth control,
adoption, and childbirth.""s The Court concluded that much of the information contained in that provision was designed to persuade the woman
to withhold her consent altogether. 1 "6Further, such information would be
based on pure speculation by the physician as well as an intrusion into
the physician's responsibility of providing patient care on an individualized basis. 187
Section 1870.06(C) of Akron's informed consent ordinance required
that the attending physician be the one to inform the pregnant woman of
the various risks associated with her pregnancy. 188 This portion of the
informed consent statute was found unconstitutional because the Court
did not believe that having the physician personally counsel the woman
constituted a vital state need. 18 The Court recognized that, unless the
woman specifically requested that the physician counsel her, other qualified individuals1 " could just as effectively perform the primary counselling function.""
The Court's position on this portion of the statute was unexpected considering its past emphasis on the central role of the physician in both the
counselling and procedural aspects of an abortion. 1" Despite this, the
Court, with little further explanation, concluded that it was unreasonable
for a state to insist that information and counselling can be provided only
by a physician. 19"
The Court also found unconstitutional a provision requiring that a woman must wait twenty-four hours after signing the consent form to have
185. AKRON, OHIO, CODIFIED ORDIANCES § 1870.06(B) (1978), quoted in 103 S. Ct. at
2499.
186. 103 S. Ct. at 2500. Subsection (3) requires that the patient be informed by the
physician that "the unborn child is a human life from the moment of conception." Id. This
type of information was prohibited by Roe, which held that a state's abortion regulations
cannot be justified based on a specific theory of when life begins. 410 U.S. at 159-62. Subsection (5) refers to abortion as a "major surgical procedure" with a description of numerous
possible complications which are intended to frighten and mislead the patient. Akron
Center, 103 S. Ct. at 2500.
187. 103 S. Ct. at 2500-01.
188. AKRON, OMO, CODWID ORDINACES § 1870.06(C) (1978), quoted in 103 S. Ct. at
2501.
189. 103 S. Ct. at 2502.
190. The Court stressed that a state is free to establish "reasonable minimum qualifications" for those people who would be functioning in that counselling capacity. Id. at 250203.
191. Id. at 2502.
192. See Colautti v. Franklin, 439 U.S. 379, 387 (1979); Roe, 410 U.S. at 166.
193. 103 S. Ct at 2503.
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an abortion performed.'" Because there was no evidence suggesting that
a twenty-four hour wait made the procedure safer or affected the woman's choice, the Court found it to be an arbitrary and inflexible waiting
period that did not further a legitimate state interest.' N
Through its abolition of the City of Akron's informed consent and waiting period provisions, the Court has stated emphatically that the decision
to terminate a pregnancy is one to be made by the woman in consultation
with her physician. The Court will not tolerate statutory regulations that
interfere in that decision during the first trimester. According to the opinion in Akron Center, even in the second trimester when the state's interest is compelling, regulations of this type will not be allowed to stand
unless they are reasonably designed to further that state interest.'" It has
become clear that from this point forward, states will have to tailor more
carefully their abortion regulations with a greater degree of deference to
the pregnant woman and her physician.
D. Justice O'Connor's Dissent
In general terms, a main theme that underlies each of the three cases is
the Court's reaffirmation of the trimester approach announced ten years
earlier in Roe. In a sharp departure from the Court, Justice O'Connor,
joined by Justices White and Rehnquist, voiced her opposition to this approach in a lengthy dissent in Akron Center."' In her dissent, Justice
O'Connor proposed a unique alternative to the trimester approach.
At the forefront of her dissent, Justice O'Connor focussed on the trimester approach, finding it an "unworkable" method to accommodate the
woman's right and the state's interest.'" Specifically, the dissent stated
that the bright lines of the trimester approach are becoming increasingly
"blurred." 1"' This blurring, it was noted, has resulted from improvements
in medical technology moving forward the state's compelling interest in
the mother's health, and moving backward the state's compelling interest
in the potentiality of human life.'" Because of this development, Justice
O'Connor suggested
that the Court depart from stare decisis and set a
0
3
new course.

In establishing an alternative legal framework, the dissent developed a
two part test. In the first step, it must be determined whether the law
194. Id.
195. Id.
196. Id. at 2495.
197.
198.

103 S. Ct. at 2504 (O'Connor, J., dissenting).
Id. at 2505.

199. Id. at 2506.
200. Id. at 2507.
201.

Id. at 2508.
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unduly burdens the woman's right to obtain an abortion. 02 'Undue burden,' in this sense, means "situations involving absolute obstacles or severe limitations on the abortion decision."2 0 ' If an undue burden cannot
be found, the inquiry is then limited to whether the law is rationally related to a legitimate state purpose.'"
If the law is found to be unduly burdensome, the Court will employ the
second part of the test, namely, the "compelling state interest" standard.' ° For the purposes of this test, the state's interest becomes compelling throughout the pregnancy, both in the mother's health and in potential human life.'" A state regulation, therefore, will easily be upheld if it
is reasonably related to the state's interest in either the mother's health
or the life of the fetus. Although Justice O'Connor would have us believe
that her framework operates as a qualification on the right to seek an
abortion, in actuality it operates nearly to eliminate that right. The
state's interest would be compelling throughout the pregnancy, making it
nearly impossible for the woman's right of privacy to overcome the compelling interest of the state.
It is evident that the 'significant impact' language of the 'undue burden' test, employed by the majority, differs in degree from the 'absolute
obstacle' language used in Justice O'Connor's definition of 'undue burden. '" With reasonable assurance, it may be said that whereas a constitutional right may be infringed by applying the majority approach, it may
not constitute infringement under Justice O'Connor's approach. If, under
both approaches, there is an undue burden, a statute must survive Justice
O'Connor's close scrutiny by a compelling state interest throughout the
pregnancy rather than the majority's compelling state interest affixed at
various stages of the pregnancy.
In applying her analysis to the challenged provisions, Justice O'Connor
found that the second trimester hospitalization requirement, the parental
consent requirement, and the informed consent requirements do not impose an undue burden on the woman's right to seek an abortion.'" Since
Justice O'Connor found that these provisions did not infringe on the right
to seek an abortion, they would, under her analysis, most likely be rationally related to a legitimate state purpose.
202. Id.at 2510.
203. Id. at 2511.
204. Id. at 2510.
205. Id.
206. Id. at 2509.
207. Id.at 2511.
208. See id. at 2512 (second trimester hospitalization requirement); Simopolous, 103 S.
Ct. at 2532 (parental consent requirement); Ashcroft, 103 S. Ct. at 2515 (informed consent
requirement).
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CONCLUSION

Ever since the Court declared that a woman has a qualified right to an
abortion, the reshaping of state abortion laws has become a commonplace
event.es The constitutional standards announced in Akron Center, Ashcroft, and Simopolous will prove to be no exception; undoubtedly, several
state legislatures or state courts now must address those abortion laws
that stand in contravention to these cases.
In more specific terms, legislation now must be adopted to change laws
that maintain unconstitutional requirements in areas such as hospitalization, parental consent, informed consent, and twenty-four hour waiting
periods. Hospitalization requirements and parental consent requirements
will be discussed briefly, to highlight those state laws that are presently
unconstitutional.
At the time of this writing, twelve states-Connecticut, Georgia, Idaho,
Illinois, Kentucky, Louisiana, Massachusetts, Nevada, New York, North
Dakota, Pennsylvania, and Tennessee-have been found to have unconstitutional hospitalization requirements. These states, through piecemeal
of second trilegislation, either directly or indirectly bar the performance
210
mester abortions in appropriate nonhospital settings.
Initially, these states, in general, require that second trimester abortions be performed in hospitals. 21 1 Although this requirement is not per se
unconstitutional, the state legislatures or state administrative agencies
have defined narrowly the term "hospital."' 1 2 To illustrate, in order to
209. The majority opinion in Roe noted that 30 states had statutes similar to the one
struck down in Texas. 410 U.S. at 118-19 n.2. Various legislatures, however, have been reluctant to redraft their laws in accordance with the Roe standards. For a discussion of this, see
Moore, Moral Sentiment in Judicial Opinions on Abortion, 15 SANTA CLARA L. Rat. 591
(1975).
210. See infra notes 212-13.
211. IDAHO CODE § 18-608(2) (1979); ILL.ANN. STAT. ch. 38, § 81-24.4 (Smith-Hurd Supp.
1983); Ky. Rav. STAT. ANN. § 311.760(2) (Baldwin 1983); LA. REV. STAT. ANN. § 40:1299.35.3
(West Supp. 1983); MAss. ANN. LAws ch. 112, § 12Q (Michie/Law. Co-op. Supp. 1983); NEe.
Rav. STAT. § 442.250(2) (1981); N.D. CErr. CODa § 14.02.1-04(2) (1981); 18 PA. CONS. STAT.
ANN. § 3209 (Purdon Supp. 1983-84); TENN. CODE ANN. § 39-4-201(c)(2) (1982); CoNN.
AGitNcms REGs. § 19-13-D54(c); GA. ADMN. CoMP. ch. 290-5-32-.02 (1974); N.Y. Pun.
HEALTH LAw § 4164(1) (McKinney 1977).
212. CONN. GEN. STAT. ANN. § 19a-490(b) (West 1983) (requiring lodging, care, and treatment); IDAHO CODE § 39-1301 (Supp. 1983) (requiring twenty-four hour medical and nursing
§ 144(A) (Smith-Hurd 1977) (requiring facilities for overcare); ILL.ANN. STAT. ch. 111 1/2,
night stay); Ky. Rav. STAT. ANN. § 216.313(1) (Baldwin 1983) (requiring facilities for care
twenty-four hours or longer); LA. REv.STAT. ANN. § 4(-2102(A) (West 1983) (requiring facilities for bed patients staying overnight or longer); MAss. ANN. LAws ch. 112, § 12Q (Michie/
Law. Co-op. Supp. 1983) (requiring facilities for general surgery); NE. REv.STAT. § 449.-012
(1981) (requiring facilities for twenty-four hour care); N.D. CENT. CODE § 23-16-01 (1981)
(distinguishes abortion clinics from hospitals); PA. STAT. ANN. tit. 35, § 448.802(a) (Purdon
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qualify for a licensed hospital, requirements may include facilities for inpatient general surgery, or facilities for lodging, care, and treatment, or
facilities that can receive and accommodate patients for at least twentyfour hours. Since these requirements include facilities generally not provided for in appropriate nonhospital settings, the performance of a second trimester abortion could be outlawed in an otherwise qualified abortion clinic. In this respect, the narrow definition of hospital makes these
laws unconstitutional.
at least three
consent requirements,
Regarding parental
states-Louisiana, Nebraska, and Ohio-maintain unconstitutional standards. Specifically, these states do not provide for the judicial alternative
for minors required under Bellotti H and affirmed under Akron Center
and Ashcroft.21 3 The realities of this omission dictate, therefore, that the
state legislatures take corrective action with respect to laws that are in
contravention with the Supreme Court's judicial mandate.
There is no easy solution to determine at what point a woman's privacy
interest becomes more important than a state's interest in potential
human life. The trimester approach of Roe was dependent on medical
information indicating that abortion was relatively safe for the mother
prior to the second trimester. Likewise, a fetus now is considered viable
at an earlier point in the pregnancy. Advancements in medicine have,
however, blurred the bright line test to the extent of creating a legal
fiction.
In response to that legal fiction, Justice O'Connor has proposed an alternative. While this alternative is logical under a legal analysis, its operation nearly eliminates the right to seek and obtain an abortion. In this
respect, the state's interest in potential human life may be carried to certain extremes. For instance, even though continuing the pregnancy may
endanger the life of the mother, an abortion may be prohibited even if
the fetus has not reached the point of viability. Another extreme possibility may be the prohibition of certain birth control methods such as the
interuterine device (I.U.D.) or the morning-after pill, both of which cause
spontaneous abortion.
As time passes, the legal fiction of the trimester approach will become
Supp. 1983-84) (defined as an institution providing diagnostic and therapeutic services to
inpatients); TENN. CoDE ANN. § 68-11-201 (1977) (defined as a general acute-care facility
entirely distinct from abortion clinics); GA. ADhIN. Coup. ch. 290-5-6-.02(a) (1977) (requiring facilities to care for patients twenty-four hours or longer); MAss. ADMIN. CODE tit. 105, §
130.500 (1983) (defining surgical services as inpatient); N.Y. Pun. HaALTH LAw § 4164(1)
(McKinney 1977) (requiring hospitalization for second trimester abortion strictly on an inpatient basis).
213. LA. Rav. STAT. ANN. § 40-.1299.33(d) (West 1977); Nan. Rav. STAT. § 28-33(D)
(1979); Omo Rav. CODE ANN. § 2919.12(B) (Page 1982).
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more exaggerated. Furthermore, with the possibility of retirement by one
or more liberal members of the Court, coupled with conservative appointments by the Reagan administration, a more conservative majority looms
in the near future. With these conservative appointments and the possible adoption of Justice O'Connor's approach, an erosion of those privacy
rights acquired by women over the past ten years may result. With continuing advances in medical technology, the logic behind this legal fiction
becomes strained. The Court must, therefore, acknowledge the inevitable
obsolescence of the rigid trimester approach and replace it with a more
flexible standard that will preserve those privacy interests established in
Roe.
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