
The Socratic Method in Legal
Education: Moral Discourse and

Accommodation

by John 0. Cole*

As a contribution to this symposium on legal education, I should like to
attempt to explain what I believe to be the proper use of the so-called
Socratic method. In this process, I hope to clarify for others and for my-
self what we actually attempt to do by the use of this method and why we
attempt to do it. What follows is merely a sketch of my own approach to
teaching with some explanation of my reasons for choosing this approach.
The thinking that I have done about this topic derives from a larger effort
to understand what the law is about and how it relates to society in gen-
eral. The design of the following exposition is more to elicit comments
and dialogue than to pontificate on the proper approach to the teaching
of law. Feyerabend, alluding to the Copenhagen School of Physics, com-
mented that one of its assets was the ability to avoid "premature preci-
sion."' That, as will be seen, is one of my approach's greatest assets. After
first suggesting what I consider to be the proper approach to be used in
the classroom and reasons for adopting such an approach, I will then re-
late this teaching method to the actual practice of law. Much of what I
have to say in the first part may apply to education in general, although I
believe it has particular application to legal education because of the way
in which legal education functions.

I.

The term Socratic method is used very loosely to apply to several dif-
ferent methods of teaching, both in and out of a traditional classroom
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setting. There are two basic kinds of teaching that I have observed that
are often referred to as Socratic that I wish to suggest are not Socratic in
the relevant sense. I set aside for purposes of this discussion straight lec-
turing or problem solving methods in which the problems have a prede-
termined answer.

The first method sometimes referred to as Socratic (in a very loose way
indeed) is basically a lecture method with questions occasionally pre-
sented to the class. The questions are apparently designed 1) to keep stu-
dents alert to the lecturer and 2) to check the preparation and under-
standing of the class by forcing the students to demonstrate knowledge of
the subject matter. The questions asked are often relatively straightfor-
ward with fairly specific answers (for example, what did the court say
about the insanity defense in this case, Mr. Smith?). While such an ap-
proach has certain strengths when compared to straight lecturing, and
while it may be an often used method in law schools today, I do not be-
lieve it is worthy of much praise nor worthy of the title Socratic, for rea-
sons that will appear.

The second method, which is more often referred to as the Socratic
method, foregoes lecturing with interspersed questions to attempt some-
thing more dramatic. Under this method, the professor does not lecture
at all, (except on those bad days) but spends all of hise time attempting
to draw the substance of the law out of the student by a series of sharp
questions designed to get the student to 'see' the content of the law.
Through a kind of 'Socratic dialogue' the student's errors are corrected,
and he is brought to a true understanding of the case by penetrating
questions that lay bare the mistakes in analysis made by the student. The
light of true understanding is not directed at the student from the lectern
but is switched on in the student during the course of the dialogue. Only
when the student himself sees the truth of the proposition asserted will
he be able to retain that truth, to remember it, and to, in some sense, own
it. It is undoubtably preferable to get the student to say "I now person-
ally understand what the case stands for" rather than simply to announce
that "the case stands for such and such for these reasons." I again demur
from calling this method Socratic in the sense that I am suggesting and,
more importantly, find it insufficient to do the job that a legal educator
ought to be doing.

The common thread in both of the above methods that makes them
non-Socratic in my opinion is that the educator's task is to impart a 'true
understanding' of the area of law in question to the student. It is just this
presupposition that is suspect in my view, especially in light of the fact
that the 'true understanding' of a case or area of law is empirically con-

2. For purposes of uniformity in style, the masculine pronoun is used in the Article.
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nected in every case with the understanding of the individual professor.
The approach that I am suggesting does not focus on 'content' or a

'true understanding' of the law because no 'true understanding' of the law
is assumed and thus it does not attempt to pass on any 'content' to the
student. It is similar in form to the second method discussed above be-
cause it utilizes questions and answers with little or no lecturing by the
professor. The purpose of the dialogue, however, is entirely different. The
questions are not designed to elicit a 'true understanding' of the case or
area of law from the student. In this method, the student is questioned so
that he understands the generative process by which a particular reading
of the case or cases is constructed or created. In this process, the student
realizes that his own answer is a creation and is not an answer that can be
matched against some external standard and graded as true or false. The
entering student seeks, often desperately, to match his understanding
with that of the professor so that he can feel certain that his reading of
the case is the correct one. The professor at his best refuses to certify.

Instead of bringing students to a 'true understanding' of the case, the
discussion demonstrates that every position taken by the student is as-
sailable; that every answer given is partially 'correct' and partially 'incor-
rect.' The work of the discussion is to weed out the incorrect parts while
saving the correct parts. The 'correct parts' are not susceptible to being
matched with an external reality to determine their truth value; instead,
they are simply those propositions that the student is willing to take re-
sponsibility for in creating his own view of how the law ought to be per-
ceived in a certain area.

The overarching purpose of this approach is not to bring the student to
adopt a particular position toward the case or cases, but to demonstrate
the errors in his original position so that he himself is clear about them.
The discussion illuminates the various competing values that inhere in
the problem and forces the student to see that it is his responsibility to
order those values in a coherent and defensible way.

I shall refer to this method generally as 'moral education' and suggest
that this moral education is what the Socratic method is properly about.
Moral education, so defined, does not operate on the level of content-the
stuff of the world-but operates on the generative process by which the
current stuff is created. In short, I perceive a qualitative difference be-
tween education that fills a student with content and education that il-
luminates the context in which the content is held.

This type of an education is a 'moral education' in the sense that its
goal is to instill in the student the clear idea that all content (for exam-
ple, a particular rule of law) is created or generated by the student (or on
another level, by legal institutions) and thus the student is ultimately re-
sponsible for that content. Justice Oliver Wendell Holmes made a similar
point when he stated:
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It seems to me that nearly all the education which men can get from
others is moral, not intellectual .... The mark of a master is that facts,
which before lay scattered in an inorganic mass, when he shoots through
them the magnetic current of his thought, leap into an organic order and
live and bear fruit. But you cannot make a master by teaching. He makes
himself (one) by aid of his natural gifts.$

Ernst Cassirer, in tracing Rousseau's influence on Kant, spoke to the
same thought:

Central to his [Rousseau's) educational theory is the requirement that
the pupil is to be educated for his own sake, not for others. He should be
developed to manhood, but to "natural" not to "artificial" manhood,
.... And for this reason we must not approach him at an early age with
demands that have their source only in the utterly artificial and conven-
tional structure of contemporary society. Instead of forcing him into the
straight-jacket of these conventions, we should awaken in him a sense of
independence; instead of making him serve the purposes of others, we
should teach him to think of himself as an end and to act in accordance
with this idea. Only when he has become in this sense inwardly free is he
to enter society, and only then will he be able to contribute to it in the
right way; for only the free man is the true citizen.'

To be educated correctly, then, to receive a 'moral education' in this
sense, is to realize that the content of the world is created by our own
independent, free act of creation-by shooting the magnetic current of
our thought through the inorganic inert stuff of the world. Only by exper-
iencing that this creative power is available and indeed necessary can the
student become a 'master' and 'true citizen.' Only then can the student
know that the ultimate responsibility for any claim about a state of af-
fairs rests with the speaker and not with some thing or person external to
the speaker.

The following well-known editorial response to a little girl's inquiry in
1897, quoted here in full, will serve to illustrate the essential point I want
to make concerning the reason for choosing this kind of 'moral education'
as the only proper method of educating students.

Is There a Santa Claus?
We take pleasure in answering at once and thus prominently the com-

munication below, expressing at the same time our great gratification
that its faithful author is numbered among the friends of the Sun:

Dear Editor,-I am eight years old. Some of my little friends say there
is no Santa Claus. Papa says "If you see it in The Sun, it's so." Please
tell me the truth; is there a Santa Claus?

3. E. THODs, L. L sowrrz & L. MAzoR, INTRoDUCrIoN TO THE STUDY or LAw 7 (1970).
4. E. CAssmmni, RoussEAu, KAN AND Gorm 32-33 (1947).
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Virginia O'Hanlon
Virginia, your little friends are wrong. They have been affected by the

scepticism of a sceptical age. They do not believe except they see. They
think that nothing can be which is not comprehensible by their little
minds.

All minds, Virginia, whether they be men's or children's, are little. In
this great universe of ours man is a mere insect, an ant, in his intellect,
as compared with the boundless world about him, as measured by the
intelligence capable of grasping the world of truth and knowledge.

Yes, Virginia, there is a Santa Claus. He exists as certainly as love and
generosity and devotion exist, and you know that they abound and give
to our life its highest beauty and joy. Alas! how dreary would be the
world if there were no Santa Claus. It would be as dreary as if there were
no Virginias. There would be no childlike faith then, no poetry, no ro-
mance, to make tolerable this existence. We should have no enjoyment,
except in sense and sight. The eternal light with which childhood fills the
world would be extinguished.

Not believe in Santa Claus! You might as well not believe in fairies!
You might get your papa to hire men to watch in all the chimneys on
Christmas Eve to catch Santa Claus, but even if they did not see Santa
Claus coming down, what would that prove? Nobody sees Santa Claus,
but that is no sign there is no Santa Claus.

The most real things in the world are those that neither children nor
men can see. Did you ever see fairies dancing on the lawn? Of course not,
but that's no proof that they are not there. Nobody can conceive or imag-
ine all the wonders there are unseen and unseeable in the world.

You may tear apart the baby's rattle and see what makes the noise
inside, but there is a veil covering the unseen world which not the strong-
est man, nor even the united strength of all the strongest men that ever
lived, could tear apart. Only faith, fancy, poetry, love, romance, can push
aside that curtain and view and picture the supernatural beauty and
glory beyond. Is it all real? Ah, Virginia, in all this world there is nothing
else real and abiding.

No Santa Claus! Thank God! he lives, and he lives forever. A thousand
years from now, Virginia, nay, ten times ten thousand years from now, he
will continue to make glad the heart of childhood.

I expose my own 'context' or 'world view' when I confess that the letter
never fails to touch me deeply. I am so glad it exists to read to my chil-
dren. The concern here, however, is not to suggest that the sentiments in
the letter are true, but only to notice that the editorial writer answers
Virginia's question by shifting the context in which the stuff of the world
is held by creating a world different from the world of Virginia's friends.
By adopting a world view in which the only real and abiding truths are
those things "unseen and unseeable in the world" that only faith, fancy,

5. N.Y. Sun, Sept. 21, 1897, at 6, col. 3.
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poetry, love and romance can picture, by opposing the positivists' viewo
that only the things we can see are real, the editor 'accounts' for the exis-
tence of Santa Claus.

To the extent that we teach our children that Santa Claus does or does
not exist we are not educating them but showing them some content or
the other about the world; we are "forcing [them] into the straight-
jacket"' of conventions rather than awakening in them a sense of inde-
pendence. The proper question is not whether Santa Claus exists but
what we must believe to create Santa Claus as existing or as not existing.
That is, how is a belief in Santa or a disbelief in Santa created and out of
what context does each belief come? To put it another way, what complex
of values must we adopt to hold a certain viewpoint concerning the exis-
tence of Santa Claus?

The important point to grasp is that what you or I assert about Santa
Claus is a creation of our own. It is not dependent on matching this asser-
tion about his existence with some objective reality. We can only match
his existence with other assertions or values in our own framework. Thus,
as concerns Santa Claus, we can call him into existence or not as we will.
With that quality comes the responsibility to create our legal universe in
a way by which we are willing to take ultimate responsibility. Since it is
self-created, we must take ultimate responsibility for it: our legal uni-
verse is not found or discovered, but made, and the making is an awesome
responsibility for each one of us. To understand this point is to have re-
ceived a moral education in the sense used here.

Legal education, especially in the first year, ought to be concerned with
this basic insight, and it is no wonder that it is unsettling to the student
who comes from an educational system that places primary emphasis on
discovery of the truth and discussion of the content of the majority world
view dominant at a given time. To discover that worlds are made and not
found induces nausea, weight loss, sleeplessness, and a kind of constant
seasickness as the familiar boundaries of the safe world drop away. The
student begins to see that he must create a world out of nothing and,

6. The following succinct definition of positivism will serve our limited purposes:
The characteristic theses of positivism are that science is the only valid knowledge
and facts the only possible objects of knowledge; that philosophy does not possess
a method different from science; and that the task of philosophy is to find the
general principles common to all the sciences and to use these principles as guides
to human conduct and as the basis of social organization. Positivism, conse-
quently, denies the existence or intelligibility of forces or substances that go be-
yond facts and the laws ascertained by science. It opposes any kind of meta-
physics and, in general, any procedure or investigation that is not reducible to
scientific method.

6 ENCYCLOPEDIA OF PHILOSOPHY Positivism (1967).
7. E. CAssuis, supra note 4, at 32-33.
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worse than that, be responsible for it. In other words, the student must be
able to justify it, to explain it, and to defend it against the attack of per-
sons with different world views. The nausea comes perhaps from a deep-
seated 'fear and trembling' concerning the prospect of leaving the cer-
tainty of childhood behind.

One basic purpose of legal education in the first year of law school
might be summed up in the following statement taken from another
context:

Principles are not less sacred because their duration cannot be guaran-
teed. Indeed, the very desire for guarantees that our values are eternal
and secure in some objective heaven is perhaps only a craving for the
certainties of childhood or the absolute values of our primitive past. 'To
realize the relative validity of one's convictions,' said an admirable writer
of our time, 'and yet stand for them unflinchingly, is what distinguishes a
civilized man from a barbarian.' To demand more than this is perhaps a
deep and incurable metaphysical need; but to allow it to determine one's
practice is a symptom of an equally deep, and more dangerous, moral
and political immaturity.*

Many students enter law school with dangerous "moral and political
immaturity." They believe that the world is discovered and are eager to
learn about it. They believe that there is one correct answer and that,
once found, truth justifies all. As Berlin points out, "If there is only one
solution to the puzzle, then the only problems are firstly how to find it,
then how to realise it, and finally how to convert others to the solution by
persuasion or by force."' Students often enter the school either arrogant
in their search for the truth or completely disillusioned by the notion of
certainty and truth. In the first instance they are willing to punish or
ostracize those who disagree with the truth as they have discovered it.
In the second they are tough-minded realists who have their own
truth: that everything is based ultimately on power or psychology and
all discussion is, therefore, a game. In both cases, the overriding purpose
of conversation or discourse is to win. If you are right and the other side
is wrong, then it makes sense to win at all costs-the other side will thank
you later. On the other hand, if everything is relative, then winning is all
that the discussion is about. What the student needs to experience is the
middle ground: that giving up the desire for certainty leads not to power
plays but to "empiricism, pluralism, toleration, [and] compromise."1

In order to achieve the purposes of moral education, the law professor

8. 1. BERLIN, Two Concepts of Liberty, in Form ESSAYS ON LmRsw 172 (1969).
9. 1. BERLIN, The Originality of Machiavelli, in AGAINSr Tun CuRwrN EssAYs IN THE

HIsToRY OF IDEAS 78 (1980) [hereinafter cited as I. BERLIN, Machiavelli].
10. Id.
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adopts a method that closely resembles the Socratic "elenchus."'' This
method, as will be observed, operates not on the level of content but on
the level of context. It prepares the ground for the development and crea-
tion of content and gives the student an experience of what it is to be
morally and politically mature. Through the use of the Socratic elenchus,
students experience, often for the first time, that their own world views
are partial and incomplete; that they have seldom taken responsibility for
their own statements and thus they are poorly understood even by them-
selves; and that the essential strength of any statement is the ability to
defend it and persuade others of its power, not its 'truth.' The student
needs to see certainty "as a matter of victory in argument rather than of
relation to an object known," and understand that "[ojur certainty will be
a matter of conversation between persons, rather than a matter of inter-
action with nonhuman reality. 12 In short, the student will be trans-
formed from an amoral receptor, discovering the content of the law by
listening to a lecture or stumbling over a rule in an outline, to a responsi-
ble moral agent, asserting and defending some particular point of view
with an understanding of the nature of that defense. The student should
understand that in law school and in the practice of law, "[w]e shall be
looking for an air tight case rather than an unshakeable foundation. We
shall be in what Sellars calls 'the logical space of reasons' rather than that
of causal relations to objects.'"

To hold the world(s) in the way presented here is to change our ap-
proach to discourse, conversation, or discussion in fundamental ways. I
shall refer to moral discourse as discourse in the "logical space of rea-
sons" carried on in a shared context in which all parties understand that
there are multiple world views that are incapable in principle of being
reduced to one by the application of a universal solvent. The commitment
in such a discourse is not to certainty in the sense of forcing agree-
ment-not, that is, arguing to win, but discoursing to illuminate.

As opposed to this moral discourse I shall refer to another kind of dis-
course commonly engaged in and shall call it 'epistemological discourse,'
following, in somewhat casual fashion, Richard Rorty. 4 Epistemological
discourse arises from a context of a world capable of being discovered so
that the speech patterns within this kind of discourse make appeals to
certainty, to 'unshakeable foundations,' and to 'causal relations to ob-
jects.' According to Rorty, "epistemology proceeds on the assumption

11. In discussing the elenchus, I am relying on the excellent discussion found in: R.
ROSINSON, PLATO'S EARLIER DLscTrc ch. 11 (1953).

12. R. RORTY, PHMosoPHY AND THE MRROR OF NATuIw, 156-57 (1980).
13. Id. at 157.
14. Id. at ch. VII.
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that all contributions to a given discourse are commensurable."' 5 By the
term "commensurable" he meant "able to be brought under a set of rules
which will tell us how rational agreement can be reached on what would
settle the issue on every point where statements seem to conflict."'1

Epistemological discourse so defined assumes that Santa Claus either
does or does not exist. The purpose of the discourse is to discover which
of these alternatives is true, which is quite rational given the assumption
that one or the other is the case. If, however, the logical space inhabited
by Santa Claus is that he both does and does not exist until he is created
one way or the other in a particular context, then discoursing about his
existence on an epistemological level is dangerous and misleading.

My view, stated baldly, is that the primary purpose of the legal educa-
tor, especially in the first year when this method is most appropriate, is to
get the student to notice the difference between these two levels of dis-
course, and, where appropriate, to shift the student's mode of discoursing
about problems from the epistemological level to the level that I am call-
ing moral discourse. (It goes without saying that in any given situation
much of our discourse, operating in a context of shared world views, takes
place on an epistemological level.) The method used in the law school
classroom to shift the level of discourse to the proper level, that is, to get
the student to 'think like a lawyer,' closely resembles the Socratic elen-
chus. In a broad sense, this method entails examining statements by
means of questions as a way of ascertaining the validity of the original
statement. In a narrow sense, it refers to a form of cross-examination or
refutation. The purpose of the elenchus is to get an opponent to assert
the truth of a proposition and then to refute that proposition by a series
of questions.17 The key point is that the refutation must be accepted by
the answerer himself; there is no appeal to a third party or an objective
standard. As Robinson pointed out, "[I]f the ulterior end of the elenchus
is to be attained, it is essential that the answerer himself be convinced,
and quite indifferent whether anyone else is.'Is Also, "[tihe whole essence
of the elenchus lies in making visible to the answerer the link between
certain of his actual beliefs and the contradictory [nature] of his present
thesis.""' As discussed above, for an education to count as moral, it is
essential that the student create positions about the world for which he is
willing to take responsibility.

Throughout the early dialogues, Socrates insisted that he was ignorant

15. Id. at 316.
16. Id.
17. The technicalities of the form of the elenchus are not relevant here. See supra note

11 and accompanying text.
18. R. RoBINSON, supra note 11, at 15.
19. Id. at 16.
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of the answer and always pretended to hope that his opponent would sup-
ply the answer for which he was seeking. As he stated in the Charmides,
"You treat me ... as if I professed to know the matters I ask about, and
as if I might agree with you if I wished to. But that is not so. On the
contrary, I inquire into the proposition along with you because I do not
know."' 0 One result of this approach is to confuse and bewilder the an-
swerer (student). An excellent description is found in the Meno:

Socrates, I heard before I met you that you never do anything but puz-
zle yourself and others too; and now it seems to me that you are bewitch-
ing and drugging and completely spellbinding me, so that I have become
saturated with puzzlement. In fact, if I may make a little joke, you are
absolutely like the broad electric ray of the sea, both in appearance and
otherwise. That fish benumbs anyone who comes near and touches it,
and that is what you seem to have done to me now; for really I am numb
in mind and mouth, and I do not know how to answer you. Yet I have
discoursed on virtue thousands of times and to many people; and done it
very well too, as I thought at the time. But now I cannot even say what it
is.$

Plato noted that the use of this method often angers its victims and
makes them ill-disposed to the 'teacher' who, while refusing to make any
contribution himself, simply tears to pieces any asserted answer. s The
method often leads to quarrels, is treated as a game, and is imitated by
the student in other contexts.3

In fact, the method is often abused by the students and professors alike
who misunderstand it. As Harrison Wofford stated:

[T]he Socratic method as so often practiced in our schools and courts
is many things-it may be rigorous training in rhetoric, a powerful learn-
ing experience-but it is usually not Socratic. It is what Socrates called
eristic, not dialectic. It seems to win an argument, .. . not to achieve a
synthesis or to reach an understanding .... It is a form of warfare, not
persuasion."

Eristics is often practiced in the classroom but only because the true dia-
lectic method is easily abused and turned into a game (as it was in Socra-
tes' day). In such cases, the method degenerates into a game of quick wits
and facile refutations by the professor to demonstrate his superiority.
This type of method is embarrassing and painful to the student, causes
antagonism towards the professor, and completely fails to "achieve a syn-

20. Id. at 8.
21. Id. at 9-10.
22. Id.
23. An example might be a law student home for a vacation break.
24. Wofford, On the Teaching of Law and Justice, 53 N.Y.U. L. Rzv. 612, 614 (1978).
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thesis or to reach an understanding." 5

Although subject to the debasement that leads to eristics, the elenchus
has great power to increase the level of sophistication and depth of in-
sight of the student by changing "ignorant men from a state of falsely
supposing that they know to the state of recognizing that they do not
know.P'

6

The elenchus is thus a method of instruction that does not increase the
knowledge in the student but operates at the level of context to increase
the student's sophistication in holding that knowledge. Plato distin-
guished this method from the more traditional one of admonition that
relied on rebuke, harangue, and advice to force a student along a desired
path. The elenchus proceeds not by exhortation, but by a demonstration
that what the student asserts is false:

The elenchus changes ignorant men from the state of falsely supposing
that they know to the state of recognizing that they do not know; and
this is an important step along the road to knowledge, because the recog-
nition that we do not know at once arouses the desire to know, and thus
supplies the motive that was lacking before."

As Robinson pointed out, "To many persons the Socratic elenchus would
seem a most unsuitable instrument for moral education. They would ar-
gue that such logic-chopping cannot be followed by most persons, does
not command respect, and at best improves only the agility of the mind
while leaving the character untouched."M The comments made against
Socrates and this question and answer method leading to refutation cer-
tainly echo comments against law professors. Indeed, the above comments
about Socrates form the core of complaints heard about legal educators.
In my opinion, if correctly used, the elenchus is not justifiably attacked
on these grounds.

The assertion that this is a proper teaching method rests on a funda-
mental idea that there does not exist a way to settle the question once
and for all whether or not Santa Claus exists. If we settle that question by
appeal to some unassailable authority, be it Mistress God or Master Fact,
then education should properly focus on content alone. If a certain pro-
position is true, if we can know how to determine its truth, then that is
all we need to know. The student simply needs to know what is true
about the world or how we can discover it, and what is false. Under this
approach, there is no moral component to education in my sense because
the student cannot be held 'responsible' for what is true or false-the

25. Id.
26. R. RoBINsoN, supra note 11, at 11.
27. Id.
28. Id. at 14.
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content is just true or false and the student's views are simply right or
wrong. The student is an amoral receptor, with no responsibility for the
messages received from the outside world.

To build a persuasive case for the proposition that we cannot settle the
question concerning the validity of competing world views is beyond the
scope of this essay. A very few remarks must suffice here to indicate why I
believe that questions of this type cannot be answered definitively. I be-
lieve that most lawyers grasp this point experientially both in the educa-
tional experience and in the practice of law. Disputes between parties are
often deep and heartfelt, as in the case of two opponents fighting over a
question in which both honestly believe they are in the right. In the
Hinckley trial, for example, there is no reason to believe that either side
was faking arguments. Both felt that the arguments on their respective
sides surely were correct-on the one hand, that Hinckley ought to be
punished for shooting at the President and on the other, that he should
be treated for mental illness. Most cases fit this kind of pattern. From an
embittered child custody case in which both parents truly believe that
gaining custody is essential for the child's and their own happiness, to a
contract dispute in which each side honestly is baffled at the other side's
position, lawyers daily deal with opposing parties to a law suit who create
the world in very different ways.

Philosophers are beginning to speculate more and more about the same
insight: that there are various ways of making the world which are in-
consistent and, more importantly, incommensurable. Nelson Goodman,
for example, followed Ernst Cassirer in developing the theme of the mul-
tiplicity of worlds, the speciousness of the 'given,' the creative power of
the understanding, and the formative function of symbols.29 As he
pointed out, "If I ask about the world, you can offer to tell me how it is
under one or more frames of reference; but if I insist that you tell me how
it is apart from all frames, what can you say?"30

The point is that there are many different versions of the world that
are of independent interest and importance without any requirement or
presumption of reducibility to a single basis. Not all versions need to be
equally persuasive, but all help illuminate our path. To speak of the truth
or one true world that underlies these versions may be more than prob-
lematic-it may be misleading. This notion of incommensurable world
views that are incapable in principle of being reduced to one true world is
somewhat unsettling when first approached. One reason this perspective
makes us nervous is that it strikes at the heart of what Isaiah Berlin re-

29. N. GOODM , WAYS OF WoLDmAJmUN (1978).
30. Id. at 2-3.
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ferred to as the rock of western belief.8 1 Even in the area of value judg-
ments and policy decisions, the essential stuff with which the law oper-
ates, the rock of our belief has been "[t]he idea of the world and of
human society as a single intelligible structure.8

1
2 We have operated with

the notion that somewhere, with certainty, "there is to be found the final
solution of the question of how men should live."" In other words, it is a
discoverable fact that Hinckley should either be punished or treated, and
somewhere, if we search hard enough for the answer, we will discover that
rock of certainty.

Berlin, in a series of essays8' examining the thoughts of several often
neglected thinkers such as Vico and Machiavelli, saw in them an attempt
to split this rock of western belief. As Richard Wollheim pointed out,

Berlin has urged upon us a single message of great power and moment.
It is that human values are necessarily many, not one, and that of the
many values there is not one to which the others are properly
subordinate. Values come in systems, and systems of value possess the
kind of complex structure that allows the different constituent values to
interact. What morality rejects is monism, and the pluralism within
which it can find accommodation is a pluralism of a loose kind or plural-
ism without hierarchy.*6

The attempt historically is to struggle to find these ultimate solutions
to life's puzzles given the possibility that we may never find them due to
ignorance. We accept disagreement because we know we have not found
the solution as of yet, but none of the thinkers in the western tradition,
"4not even the sceptics, had suggested . . . that there might exist ends
. . . which were equally ultimate, but incompatible with one another, that
there might exist no single universal overarching standard that would en-
able a man to choose rationally between them. '' s

3

To suggest such a world is to fundamentally alter our perceptions of
the way the world(s) works. If we live in a world(s) of equally ultimate,
incompatible ends, that is, a world of incommensurability, then "the idea
of the sole true, objective, universal human ideal crumbles. The very
search for it becomes not merely Utopian in practice, but conceptually
incoherent."87 It truly is an upsetting notion to find that all of us, includ-
ing students, are "compelled to make a choice between two incommensu-

31. I. BERLIN, Machiavelli, supra note 9, at 68.
32. Id. at 67.
33. Id. at 76.
34. I. BERLIN, Machiavelli, supra note 9.
35. Wollheim, John Stuart Mill and Isaiah Berlin, in THE IDEA oF FiREnoM: ESSAYS Ir

HoNouR or IsAiAH BERLIN 253 (1979).
36. I. BERLIN, Machiavelli, supra note 9, at 69.
37. Id. at 76.
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rable systems, to choose . . .without the aid of an infallible measuring
rod which certifie[s] one form of life as being superior to all others
and [can] be used to demonstrate this to the satisfaction of all rational
men." 8 In such a world,

Knowing cannot be exclusively or even primarily a matter of determining
what is true. Discovery often amounts, as when I place a piece in a jigsaw
puzzle, not to arrival at a proposition for declaration or defense, but to
finding a fit ... [w]e may be seeking an increased acuity in insight or an
increase in our range of comprehension. "

Under the view sketched here, arguments can be developed that dem-
onstrate that a 'true understanding' and, indeed, the concept of what it is
to be moral, consists in just giving up once and for all the notion that any
proposition can be grounded by any criterion external to a particular con-
text or world view. Perhaps to be truly moral is to give up the 'enlighten-
ment project' once and for all and to agree to continuous conversation
about the interactions between our various created worlds; a conversation
in which we strive for illumination and peaceful coexistence. According to
a widely shared view, the abandonment of commensurability will surely
"license everyone to construct his own little whole-his own little para-
digm, his own little practice, his own little language game-and then
crawl into it.' 40 This spectre, that we might all be able to create our own
little "whole" and crawl into it,'1 haunts us all and in a sense becomes a
paradigm for mental illness in our society. If lacking the hope of a com-
mon ground to adjudicate claims made from different perspectives does
not lead us to mental illness, it surely forces us to accept a kind of subjec-
tivity that is so personal that all discourse is seen as meaningless. All
unshared world views (or values) are merely statements about personal
beliefs and emotions. We can only operate out of a context of 'different
strokes for different folks' with rational discussion being either impossible
or- 'mere' rationalization, and therefore meaningless.

Moral discourse, however, can be viewed as having a rationality of its
own that does not depend on the discoursers ever agreeing on a conclu-
sion-for example--on the question of Hinckley's culpability. While the
rationality of discourse in a scientific context generally includes a rule
that agreement on an issue be at least conceptually possible, the rational-
ity of moral discourse need not include such a rule. The point is that the

38. Id. at 69-70.
39. N. GOODMAN, supra note 29, at 21. Barrett preferred to talk of the truth as a happen-

ing. The happening of truth is the process of bringing something hidden out into the open.
W. BARitrr, THE ILLUSION OF TECHNIQUE ch. VIII (1978).

40. R. RosiR, supra note 12, at 317.
41. A great turn of phrase!
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absence of such a rule need not vitiate the importance or the credence
given to that form of discourse. As Pitkin pointed out, "The point of
moral [discourse] is not agreement on a conclusion, but successful clarifi-
cation of two people's positions vis-a-vis each other. Its function is to
make the positions of the various protagonists clear-to themselves and
to the others. '"4

The last phrase is important because on moral questions we not only
often differ with each other but also with ourselves. Two opponents on
the question of the Hinckley case, be they panelists or litigators, not only
differ from each other in their 'deeply held beliefs' on the question, but
are often unsettled on the question in their own deepest being. Pitkin
quoted Plato to the effect that "when any one speaks of justice and good-
ness we part company and are at odds with one another and with our-
selves."' 8 As she continued:

Moral discourse is about what was done, how it is to be understood and
assessed, what position each is taking toward it and thereby toward the
other, and hence what each is like and what their future relations will be
like. The hope, of course, is for reconciliation, but the test of validity in
moral discourse will not be reconciliation but truthful revelation of self."

This kind of discourse can reveal truths about us that are by no means
obvious. We do not even see the implications of our own positions; that is,
who we are, what we really believe, or what we have done. The law school
classroom, viewed as a kind of institutionalized moral discourse, can be
viewed as a vehicle to help us all become clear about what we think and
what we are.

Moral discourse, therefore, seeks clarity and illumination as opposed to
truth or certainty. Discourse in the pursuit of moral excellence, or virtue,
is a fragile, sensitive human endeavor based on human freedom and
human responsibility. The hope is for reconciliation and synthesis; it is an
area in which an all-powerful forcing weapon, like truth or certainty, has
no place.

To replace the rule that answers are at least theoretically discoverable,
we need a proper replacement rule to constrain the discussion, to lay
some common ground rules on participants, lest moral discourse degener-
ate into complete unintelligibility. The constraint, which operates as a
replacement rule for the 'enlightenment' notion of commensurability in
moral discourse, is the basic rule that each participant come to the con-
versation willing to treat all persons in the discourse with civility,
humility, restraint, and, most of all, the insistence that each person in the

42. H. PrrKIN, WrrrGENSTHJN AND JUSVCZ 153 (1973).
43. Id. at 153 n.51 (emphasis deleted).
44. Id. at 153-54.
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process be respected equally and treated as an end. As Pitkin pointed
out, "However morality is to be understood, 'what must be understood is
a concept concerning the treatment of persons,' and that means creatures
with cares and commitments and feelings and intentions and the capacity
for moral responsibility.""

Arguments addressed to an opponent in such a conversation must be
addressed to the other person's cares and concerns and be intended to
deal with the other person's needs, not to the cares and concerns of the
speaker. To tirelessly reiterate one's own position (for example, that
Hinckley should be treated or that Santa Claus does not exist) does not
advance the inquiry or move the proponent of another view in any signifi-
cant way. Nor is it likely to illuminate the discussion or leave the discour-
sers with a clearer picture or even a feeling of understanding or empathy.
"Moral discourse . . . is precisely the kind of exchange which Martin
Buber calls an 'I-Thou' relationship, in which the other is addressed and
conceived of as a human being, a person basically like oneself. It is a
relationship that requires mutual identification and empathy." 4

6 To re-
peat arguments out of your own framework or context is to treat your
opponent as an 'it,' not as a 'thou,' and practically ends all hope of agree-
ment or reconciliation. Appealing to the truth of one's position is simply
an attempt to stop the discussion and declare oneself a winner. Words
like 'true' and 'fact' simply become attempts to bridge the gap between
world views, to assert a claim external to any framework-to insist on
commensurability. Without commensurability such concepts as 'truth' or
'facts' change their meanings and lose their desired force in discussion.
Goodman pointed out that "[t]ruth, far from being a solemn and severe
master, is a docile and obedient servant." ' Even the scientist who thinks
that the truth is at the end of his quest deceives himself; Thus the scien-
tist (and others) seeks "system, simplicity, scope; and when satisfied on
these scores he tailors truth to fit.'"" The scientist, "as much decrees as
discovers the laws he sets forth, as much designs as discerns the pattern
he delineates."4' If the scientist, whose discipline pretends to solidity and
commensurability above all the others, can be so characterized, the same
surely applies with even greater force to the lawyer.

To 'create' Hinckley as sick and in need of treatment, therefore, one
needs to address arguments to the value system of the propunishment
forces. The attorney in such a case needs to understand how the content

45. Id. at 155 (quoting S. CAvLL, THa CLAIM TO RATONALITy 375 (1961-62) (unpub-
lished doctoral dissertation, Harvard Univ.)).

46. H. PrrN, supra note 42, at 155 (emphasis in original).
47. N. GOODMAN, supra note 29, at 18.
48. Id. (citations omitted).
49. Id.
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of the proposition 'put him in jail and throw away the key' has been and
is being created by the espouser of that proposition. Understanding that
creative process allows the attdrney to be maximally persuasive in recre-
ating the proposition in some different form. In short, the point of moral
discourse is to get out of the logical space of assertions and into the logi-
cal space of reasons in which the reasons are addressed to the cares and
concerns of the other person.

In summary, my assertion in this Article is that the proper purpose of
legal education is to shift the level of discourse engaged in by the student
from the epistemological level, on which he assumes a discoverable world
underlying the chaos of different opinions in the classroom, to the level of
moral discourse, on which he understands that the chaos of voices is not
due to confusion but to the competition of various .world views in the
marketplace of ideas. From this perspective, students who constantly
complain about being confused need to be told that they are not con-
fused, they just do not know the answer; that they erroneously equate not
knowing the answer with being confused. In fact, they just do not know
the answer and the reason is clear: there is no answer to know. There is
no way to discover the answer-what we take as an answer must be cre-
ated by some legitimate agency. If students are clear about the funda-
mental value assumptions that they need to make to create a position on
some issue, and are clear how shifts in those assumptions (for example,
the relative shift in weights assigned to the various value assumptions by
persons with other world views) change, in various ways, the positions
that one takes on the issue, then they know all there is to know about the
issue and there is no confusion about it.

In other words, we all disagree to some extent concerning the question
of what we should do with John Hinckley, both as individuals arguing
with each other and within ourselves. We characterize this as confusion to
the extent that we believe on some level that there is some true way to
dispose of him, and feeling confused we turn to the expert who should
know the answer-namely, in the context of legal education, the profes-
sor. The professor, teaching out of the epistemological perspective at this
point, does great damage to the student. He actually, in his magnificent
wisdom, clears up the student's confusion by telling him the answer. Only
'the answer' is just 'his answer' and the creative process by which that
particular answer was created is hidden from the view of the student (and
just as often, the professor). The value complex that leads to the creation
of the 'answer' given by any particular person remains obscure because it
needs no illumination in a world in which the answer is discoverable and
not created.

Cardinal Newman said that one who is sure of his facts is an indolent
disputant. I think that is a great insight. Another way of expressing the
purpose of legal education is that it is to reduce the surety with which the
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student holds his 'world' in order to increase the ability to discourse and
dispute. Most students are clear that Santa Claus does not exist and
therefore have great difficulty in arguing for that proposition. Question
students on this point, and you are liable to get a kind of sputtering reas-
sertion of the original denial with heightened emotion, but little persua-
sive force. The student who successfully makes the transition discussed
here develops an increased ability to be persuasive in whichever position
he chooses because he has a more sophisticated understanding of the cre-
ative process by which Santa Claus is or is not accounted for.

II.

In the last part of this essay, I would like to suggest how this approach
to legal education helps prepare a student for the actual practice of law,
as well as how it helps him to become a more sophisticated and responsi-
ble moral agent. If we live in a context in which incommensurable world
views are irreducibly present, then what we need is an institution com-
mitted to a continuous conversation within a framework of civility toward
and respect for the participants with the purpose of illuminating the sim-
ilarities and differences between the parties and achieving a synthesis in-
sofar as is possible. All this would be carried on through a kind of institu-
tionalized Socratic dialogue consisting of questions and answers and
attempted refutations.

Our legal institutions need to be seen in just this way because they do
fulfill our needs rather precisely as we grapple with our incommensurable
worlds. Our legal institutions have been created that way because people
engaged in the actual settling of disputes experience what the philosopher
conceptualizes about; that people's deeply held beliefs are often incom-
mensurable. To the extent that these deeply held beliefs are in principle
incommensurable, as I have suggested here, then our institutions, prop-
erly conceived, become in principle the best possible kind of institution to
deal with the problems we face. To the extent that we lose sight of the
proper role for our legal institutions we cheapen the process and bring
down upon our heads the righteous indignation of society.

The higher purpose of the approach to legal education that I have been
sketching here is to instill in the student the clear idea that the legal
process itself is an institutionalized method of submitting claims to an
open forum of moral discourse. In the courts, as in the classroom, recog-
nizing our inability to discover the truth, we seek through a process of
discussion and argument to clarify our own position, and that of our cli-
ent, on the subject as well as that of our opponents.

In the practice of law, this process of moral discourse is carried in an
institutionalized legal setting with rules that confine its approach by in-
sisting on civility, humility, restraint, and, most of all, the insistence that
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each person in the process be respected equally and treated as an end.
The point of legal discourse is not to win an argument, or to reduce the
opponent to a losing or embarrassing position. The discourse aims to clar-
ify, to restore relationship, and to increase the awareness of humanity in
the world. It is a loss of this vision, occasioned in one sense by the rise of
positivism with its insistence on verifiability (interpersonal agreement),
which consigned legal-moral argument to the realm of personal opinion,
that accounts for much of the misconception of this role of law and law-
yers in our society. When 'mere' personal opinion sets the context for dis-
cussion, resolution is achieved by the use of power. In another sense, the
antipositivist belief in fundamental truths in moral areas, be it the cer-
tainty of the Moral Majority or the Vietnam protestors, reduces the dis-
course to a fight over eternal truths, and in that fight winning is all im-
portant, and fighting to win, the obvious strategy. In such a fight
arguments are not addressed to another's 'cares and commitments;' in
fact, the other is reduced to a mere obstacle to the objective truth. Eris-
tics replaces dialectics.50

Of course the discourse does not always produce agreement and accord
among disputants." The grandeur and central aspect of the law as an
institution is that, once the clarification process has ended, a decision
must be made among competing positions. The moral philosopher's ease
in discourse too soon gives way to the pressing need for choosing one al-
ternative from the variety presented. The implication of my approach
here is that to decide a legal question based on the 'truth,' be it absolute,
or contextual in the Anglo-American experience, is neither open to us nor
even advisable. The decision, when it comes, as it must, is and ought to
be based on an accommodation principle. At this crucial point in the pro-
cess, the courts ought to ameliorate differences in an attempt to keep the
peace. Seeking a 'true' resolution of the issue violates the rule of moral
discourse that interpersonal agreement (truth) is not the criterion of va-
lidity in this area. In moral discourse, "each protagonist elaborates his
own position, and rationality requires not so much accepting the other's
position as being willing to take it into account, to address the other's
cares and commitments."'

Karl Llewellyn, in his famous lectures to first-year law students, pub-
lished as The Bramble Bush,58 stated:

What, then, is this law business about? It is about the fact that our soci-

50. See Wofford, supra note 24.
51. Although we ought not forget that the vast majority of legal disputes are settled out

of court.
52. H. PrrKIN, supra note 42, at 205.
53. K. LLEWELLYN, THE BRAMsLE BUSH (1930).
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ety is honeycombed with disputes. Disputes actual and potential; dis-
putes to be settled and disputes to be prevented; both appealing to law,
both making up the business of the law. But obviously those which most
violently call for attention are the actual disputes, and to these our first
attention must be directed. Actual disputes call for somebody to do
something about them. First, so that there may be peace, for the dispu-
tants; for other persons whose ears and toes disputants are disturbing.
And secondly, so that the dispute may really be put at rest, which means,
so that a solution may be achieved which, at least in the main, is beara-
ble to the parties and not disgusting to the lookers-on. This doing of
something about disputes, this doing of it reasonably, is the business of
law."

To rephrase this statement, the secular state, as we know it, sets up an
organized legal institution to settle actual disputes that call for some or-
ganized response by the state. Obviously, the great majority of disputes in
a society are settled without intervention by the state. The primary pur-
pose of this institution is to keep or restore the peace between the dispu-
tants and for the benefit of others in society who would otherwise be af-
fected by the lack of peace. This goal is considerably different from the
goal of setting up an institution as a moral guardian, enunciating princi-
ples of right and wrong to decide the correctness of one position or the
other without regard for the effect on the disputants or others.

To do the job effectively, however, the peace sought must be a lasting
peace-not a temporary truce-and to be lasting the peace must be
"bearable to the parties and not disgusting to the lookers-on."' 56 In other
words, it must be 'reasonable' to the participants. Again, there is no sug-
gestion here that disputes should be decided by appeal to fundamental
principles discovered by the philosopher kings sitting on the court an-
nouncing decisions based on their conception of 'justice.' Thus, Llewellyn
stated the following:

Law and the law official are not therefore in one real sense what makes
order in society. For them society is given and order is given because
society is given .... The law then, the interference of officials in dis-
putes, appears as the means of dealing with disputes which do not other-
wise get settled. Less as making order than as maintaining order when it
has gotten out of order. This is its first aspect, its most ancient aspect, its
fundamental aspect."

A central point to notice is that the role of the law as an accommodating
agency in actual disputes, insofar as it is accurate, assigns to the law a

54. Id. at 12 (emphasis added).
55. Id.
56. Id. at 21 (emphasis in original).
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much less grandiose role that we have become accustomed to in recent
years. This kind of role is opposed to the idea that legal institutions exist
as a voice of principle in a vast wasteland of base motions and political
expediency.

This less grandiose approach is translated into legal terms, in one
sense, by the principle of equality before the law. This fundamental
maxim of the legal system speaks directly to the accommodation princi-
ple, although its proper function is often misunderstood. Presumably,
Anatole France was not praising the law when he uttered his famous
maxim: "The majestic equality of the laws... forbid[s] rich and poor
alike to sleep under the bridges, to beg in the streets, and to steal their
bread."'

7

This quotation reveals not the law's weakness but its strength. Stuart
Scheingold addressed a similar question by asking why the symbol of jus-
tice wears a blindfold. At first glance, the answer is obvious. Justice is and
ought to be blind to irrelevant characteristics such as age, skin color, or
social class." He said, however, many would attack this system because
people are not in fact equal and to treat them so when they are not is
absurd. Of course, the question of the relevance or irrelevance of charac-
teristics, such as age or skin color, however, is a moral question, not a
scientific one; we create them as relevant or not, rather than discover the
relevance or irrelevance. As Scheingold pointed out,

In the first place, equality before the law is at one and the same time a
doctrinal hedge against the temptation of judges to abuse their authority
and an indication of the ethical relativism that lies at the root of the
legal paradigm ....

Equality before the law thus can be seen as the last line of resistance
against turning disputes into the kind of battles over first moral princi-
ples that have in the past torn societies apart. No one has made the
point more effectively than Louis Hartz: 'Law has flourished on the
corpse of philosophy in America, for the settlement of the ultimate moral
question is the end of speculation upon it.' We are thus brought back to
the practical convenience of the law game, but we see that it rests on an
ethical premise-namely, that ultimate moral truths are out of reach.
Consequently, we must be prepared to settle for the existing patchwork
of values embodied in established rights, procedures, and institutions.
We must accept the eclectic consensus which holds the society together
rather than going to the moral mat at every occasion in search of real
human community. The law game provides an answer for every question
and at the same time cuts the debate off short of first principles. As such,

57. A. FRANCE, THE RED LILy, ch. 7 (W. Stephens trans., in Six GREATEr NOVELS OF
ANATOLE FRANCE 837 (1890)).

58. S. SCHINGOLD, THE PoLTcS OF RIGWTS 54 (1974).
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it contributes to and reinforces tendencies in the system toward rather
modest ethical aspirations. "

J.L. Mackie made the same point when he wrote:

Of course there are some basic desires that almost everyone has, but be-
sides these there are radically divergent preferences and values, and it is
from these that obstinate moral disagreements arise.

We must lower our sights a little, and look not for principles which can
be wholeheartedly endorsed from every point of view, but for ones which
represent a compromise between the different actual points of view."'

Seen from this perspective, legal institutions are not and ought not to
be involved in the ordering of values along an ordinal scale. The basic
principle of moral discourse dictates to the law that each person's 'deeply
held belief' is to be honored equally with each other person's. The ascrip-
tion of value or worth to one person's view over another's by the secular
state dehumanizes one of the two individuals. Gary Wills is worth quoting
at length on this point:

[W]e can see that people in the same society differ in their deepest val-
ues and orientation. Modern man, in fact, sees a bewildering variety of
ultimate beliefs exemplified in any society .... How are we to bind
such disparate human adjustments on the nature of reality into the kind
of agreement that gives society its unity and effectiveness? Only, it
seems, by finding some common ground other than deepest commitments
or most inclusive beliefs. The more precisely we define the nature of jus-
tice and truth and reality, the more we must exclude from our fellowship
those who disagree. This causes problems for any government 'dedicated
to a proposition' with specific controversial content ....

The difficulty is immediate and practical, not remote and hypothetical.
People constantly put the challenge to their fellow citizens, 'How can you
be part of an order that legally condones slavery, segregation, unjust war,
a suicidal weapons race, murder of unborn children?'-or whatever any
citizen finds unjust. If it were true that our very citizenship 'says,' as it
were, that the state is just, that its principle claim on us is adherence to
justice, then we would all, sooner or later, have to renounce citizenship in
order to stop saying such things-since the state commits unjust acts in
someone's eyes every day. Only what is unjust in the eyes of some citi-
zens is a basic right for others. Abortion is killing babies in the consid-
ered judgment of many Americans. To others, the banning of abortion is
a violation of a woman's privacy, freedom, and right to care for her own
body. Politics cannot, usually, solve such a disagreement by forcing the
matter to a sharp debate and a single conclusion; politicians intuitively
avoid the issue as long as they can, then bargain over it, trying to give

59. Id. at 56-57.
60. J. MACKIE, ETHICS: INVENTING RIGHT AND WRONG 93 (1977).
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something to everybody-for example making abortion legal, but not
supporting it with federal funds.1

Legal institutions are political in this sense. Legal institutions do not,
although this point is much misunderstood, exist to force matters to
sharp debate and a single conclusion. In fact, lawyers and judges do avoid
the issue as long as they can, then bargain over it trying to reach an ac-
commodation and compromise of deeply held beliefs. Such an approach
does not, and this must be emphasized, remove an interest in and discus-
sion of basic values from this society. It merely shifts the locus of those
questions away from the organized power of the secular state towards in-
dividuals and groups whose proper function is to address these funda-
mental questions.

Viewed through an accommodation lens, lawyers and legal institutions
are political in an important sense. The skills of lawyers and judges lie
in negotiation, compromise, neutrality, and accommodation. Lawyers,
judges, and law teachers diminish their roles when they indulge them-
selves by judging another's deeply held belief rather than seeking an
accommodation.

For the secular state to be involved in the declaration of just principles,
when there exists no way to obtain agreement (except by force) is to cre-
ate deep antagonisms in a society and to harden people in their private
opinions that they are right. To accommodate all opinions on a question,
to dignify each person in the debate as an equal, and to slide off a sharp
deliniation of the issue is a powerful force for keeping the discussion go-
ing, for continuing the attempt to find a compromise acceptable to all.
Thus, the role of the lawyer and judge in the process is a neutral
one-like a politician. Professor Olsen made the same point speaking
about the education of lawyers and judges:

After introducing the student lawyer to policy issues, educators chase
him from one haven of rule and reason to another, forcing him to recog-
nize, understand, and advocate the conflicting values, policies, social im-
pacts---"justices"-inherent in every controversy .... Use of the term
"justices" highlights the plurality of individual views as to what values
are controlling and what outcome is desirable in a particular case. Since
individuals weigh competing values differently, consistent with their per-
sonal orientations, the role of the courts becomes that of balancing com-
peting and conflicting values in order to achieve a satisfactory resolution
of the dispute.03

Lawyers, like politicians, "give cohesion to society, ease frictions, [and]
promote mutual deference." As Wills continued:

61. G. WRIjS, CONFESSlONS OF A CoNszRvATvz 200-01 (1979) (emphasis in the original).
62. Olson, Teaching Justice, But Whose?, 53 N.Y.U. L. REv. 609, 610-11 (1978).
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If we all got up every morning to argue over ultimate justice, there would
be a continuing state of civil war where there is now a society ....
Politics does not provide us with justice, but at least it gives us some
peace, some convenience. And one should not underestimate the virtue in
that. Peace, St. Augustine argued, is the precondition of every other so-
cial activity. It is the very soul of society.6

In short, the role of the law as an institution (and the law professor as an
educator) is to perform the role of Rorty's hermeneutic philosopher that
is "of the informed dilettante, the polypragmatric, Socratic intermediary
between various discourses. In his salon, so to speak, hermetic thinkers
are charmed out of their self-enclosed practices. Disagreements between
disciplines and discourses are compromised or transcended in the course
of the conversation."

In summary, let me close with the words of an anonymous eighteenth-
century schoolmaster who encapsulates the view expressed here concern-
ing legal education and the proper practice of law in magnificent style:

At school you are not engaged so much in acquiring knowledge as in
making mental efforts under criticism. You go to a great school not so
much for knowledge as for arts or habits; for the art of expression, for
the art of entering quickly into another person's thoughts, for the art of
assuming at a moment's notice a new intellectual position, for the habit
of submitting to censure and refutation, for the art of indicating assent
or dissent in graduated terms, for the habit of regarding minute points of
accuracy, for the art of working out what is possible in a given time, for
taste, for discrimination, for mental courage and mental soberness.'

63. G. Wi.Ls, supra note 61, at 184.
64. R. RORTY, supra note 12, at 317.
65. AiOw'Mous.
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