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1. Horack, The Common Law of Legislation, 23 IowA L. REv. 41, 41 (1937) [hereinafter
cited as Horack, Common Law); see also Radin, The Method of Law, 1950 WASH. U.L.Q.
471, 472 (1950) (recalling the day when it was "not quite good form" to refer to statutes).
Justice Traynor once observed: "Given its flexibility, we can accept amiably that when a
legislature is good, it can be very, very good, but when it is bad, it is horrid." Traynor,
Reasoning in a Circle of Law, 56 VA. L. Rzv. 739, 740-41 (1970). Cardozo said: "The truth
is that many of us, bred in common law traditions, view statutes with a distrust which we
may deplore, but not deny." B. CAIvozo, THE PARADOXES OF LEAL SCIENCE 9 (1928) [here-
inafter cited as B. CARDozo, PARADOXESI; see also, Curtis, The Lawyers' Part in Law Re-
form, 42 A.B.A. J. 867, 867 (1956).

2. Landis, The Study of Legislation in Law Schools: An Imaginary Inaugural Lecture,
39 HAuv. GRAD. MAO. 433, 439 (1931) [hereinafter cited as Landis, Inaugural Lecture].
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I. INTRODUCTION

Statutory law has replaced common law as the most important source
of law and legal tool in America.' This is not a new development. Justice
Harlan Fiske Stone said in 1936:

[Ilt has become increasingly our habit to look for the formulation of legal
doctrine suited to new situations, not to the courts, as through most of
the life of the common law, but to the legislatures, and the primary re-
cord of the most important changes in the law in our time is to be found
in the statute books.'

These conclusions, as well as the reasons for the transition, have been
echoed by numerous scholars and practitioners.8 Areas of the law such as
torts, property, and contracts have been influenced increasingly by legis-
lation. Other fields, such as labor law and trade regulation, are principally
creatures of statutes in the first instance.

The questions of whether, how, and to what extent statutes qua stat-
utes should be taught in law schools have occupied the attention of a
small number of legal educators for most of this century. During the era
of ever-increasing reliance on statutes, often under circumstances in
which the common law proved inadequate, however, legal education failed
to reflect the evolving realities of the modem legal system. This remains
true today.

This Article traces legal educators' attitudes toward statutory law,
pointing out a number of recurring themes. It identifies reasons for the
lag of legal education behind the dramatic increase in the importance of
statutes in the American legal system. Finally, the Article presents a view
of statutory law and a way of approaching. it pedagogically, enabling law
teachers to educate for more than just the capability of thinking like com-
mon-law lawyers.

II. THE LEGACY OF THE CASE METHOD

A. Historical Development

As early as the middle of the fifteenth century in England, the "Law

3. See infra notes 47-49 and accompanying text.
4. Stone, The Common Law in the United States, 50 HAIv. L. Rzv. 4, 12 (1936). Inter-

estingly, Stone was dean of Columbia Law School during the late 1920s when major commit-
ments were being made to legislation and other public law subjects. See infra notes 67-71
and accompanying text; see also A. Harno, Social Planning and Perspective Through Law,
1932 AALS HAmmoox 8.

5. See infra notes 47-49 and accompanying text.
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Readings" at the Inns of Court included, or possibly were developed to
respond to, statutes.' Roscoe Pound described the law readings: "The
instruction was partly in the form of 'readings' or lectures, taking the
form of analysis and exposition of a statute or of some section of a statute
.... But statutes were too small a part of the law for these readings to
suffice."

A review of statutory law in American legal education, as with any
question about legal education, requires a considertion of the impact of
Langdell and the case method of law teaching. The pre-Langdell text and
lecture methods included some coverage of statutory rules.6 Even prior to
that, the apprenticeship system certainly exposed 'students' to statutes
relevant to matters being handled in the office.9

Clearly, prior to Langdell there had been at least some, and at times
substantial, emphasis on statutes in legal education. The story of Lang-
dell and the case method is beyond the scope of this Article. 10 Its direct
relevance to the place of statutory law in legal education, however, is very
important. Apparently, Langdell and his followers consciously intended

6. T. PLUCKNETT, LEGISLATION OF EDWARD I 16-17 (1949). Plucknett suggested that pos-
sibly the law readings were "a special device invented to deal with a peculiar and still novel
source of law, namely, legislation by statute." Id. An examination of S. THORNE, READINGS
AND MOOTS AT THE INNS OF COURT IN THE Furrms CENTURY (Selden Society 1954) leaves
no doubt that statutes were the central focus of study.

7. Pound, The University and the Legal Profession, 7 Omo ST. L.J. 3, 19 (1940). Yet,
according to Harno, the Inns of Court limited their teaching to judge-made law. A. HAmo,
LEGAL EDUCATION IN THE UNITED STATES 17 (1953). Contra A. KnEALFv & H. JoNzs, SzLDEN
Socmrv: CENTRAL GUIDE TO THE SocIrY's PUecAnoNs 119 (1960):

All readings were expositions of statutory provisions. A full cycle of readings on
the chronological mass of leading statutes took about ten years, after which it
began again. Each Reader read on the statutory text next following that discussed
by his predecessor. The "old statutes" of Henry III and Edward I were the main
subjects taken, only a few of the later acts being examined.

8. J. REDLICH, THE COMMON LAw AND THE CASE METHOD m AMERICAN UNIVERSrrY LAw

SCHOOLS 8 (1914). It is reported, however, that long before Langdell came to Harvard, Story
believed "all that was necessary in order to secure good statutes was to have them drafted
by masters of the common law... ." A. REED, TRAINING FOR THE Punuc PROFESSION OF THE
LAW 148 (1921); see also id. at 118 n.3, 136, 155, 453-56.

9. See generally P. HAMLIN, LEGAL EDUCATION N COLOmAL NEw YORK 14 (1970); W.
HURST, THE GRowTH OF AMEmCAN LAw: THE LAw MAKAS 266 (1950) [hereinafter cited as
W. HuRsT, AMERICAN LAw] (John Quincy Adams, studying in the office of Theophilus Par-
sons, studied Barrington's Observations on the Statutes.); McKirdy, The Lawyer as Ap-
prentice: Legal Education in Eighteenth Century Massachusetts, 28 J. LEGAL EDuc. 124
(1976).

10. See generally Chase, The Birth of the Modern Law School, 23 J. LEGAL HIST. 329
(1979); Feldman & Feinman, Legal Education: Its Cause and Cure, 82 MICH. L. REv. 1001
(1984) (reviewing R. STEvENS, LAW SCHOOL: LEGAL EDUCATION IN AMERICA FROM THE 1850S
TO TE 1980s (1983)); Konefsky & Schlegel, Mirror, Mirror on the Wall: Histories of
American Law Schools, 95 HALv. L. Rzv. 833 (1982).
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to exclude statutes from study in law school." His text entitled A Selec-
tion of Cases on the Law of Contracts's placed complete reliance on cases
as the material for law study. The application of statutes such as the stat-
ute of frauds was included,1' but those had come to be considered com-
mon-law doctrines.14 It was widely reported that as of 1887 Harvard did
not have a complete set of state statutes."

The salient point is that the case method, as it developed over the
years, accomplished a transition in legal education from the single goal of
imparting information to students to dual goals-imparting information
and training students in legal reasoning or "thinking like a lawyer."' The
students were required to think on their own to learn legal doctrine from
the cases and to engage in classroom dialogue. The case method, with
regard to common-law principles and techniques, was innovative when it
was developed and still has extensive support today. It taught students to
think like common-law lawyers. By excluding consideration of statutes
and statutory development, however, the case method ignored a major
lawmaking process that was gaining increasing importance.

The case method was at the same time a cause and an effect of the
common-law hostility to statutes that existed most strongly toward the
end of the last century and the beginning of this century. 7 The period in

11. See, eg., Jones, A Case Study in Neglected Opportunity: Law Schools and the
Legislative Development of the Law, 2 J. LUAL Evuc. 137, 139 n.2 (1949) [hereinafter cited
as Jones, Neglected Opportunity]; Woodard, The Limits of Legal Realism: An Historical
Perspective, 54 VA. L. Rzv. 689, 724 n.73 (1968) (includes references to A.V. Dicey's "hyster-
ical fear" of legislation and administrative law).

12. C. LAsGNODj, A SEMeCTION oF CAss ON ruR LAw or CoNTreces v-vii (1871); see also
Friedman & Macaulay, Contract Law and Contract Teaching: Past, Present, and Future,
1967 Wi L. Rev. 805 (1967).

Oliver Wendell Holmes took issue with Langdell over his insistence on the internal 'self-
consistency' of the law as reflected in cases. See Book Notice, 14 Am. L. REv. 233 (1880).
Calvin Woodard attributes this to Holmes. See Woodard, supra note 11, at 717 n.63, 721
n.70.

Just before his death Langdell did take note of statutes. See Langdell, Dominant Opin-
ions in England During the Nineteenth Century in Relation to Legislation As Illustrated
by English Legislation, or the Absence of It, During That Period, 19 HARv. L. Rev. 151
(1906).

13. Cf. Dicey, The Teaching of English Law at Harvard, 13 HAav. L. Rev. 422, 433
(1900). Dicey indicated extreme admiration for the teaching of English common law at
Harvard.

14. See generally Page, Statutes as Common Law Principles, 1944 Wis. L. Rev. 175,
187, 201-02.

15. See Wigmore, Nova Methodus Discendae Docendaeque Jurisprudentaie, 30 HARv.
L Rev. 812, 820 n.15 (1917); Wysanski, Law and Social Change in a Democratic Society,
1956 U. ILL. L.F. 220, 225.

16. J. Renucn, supra note 8, at 9-15.
17. Pound, Common Law and Legislation, 21 HAnv. L. Re. 383, 385-86 (1908) [herein-
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which the case method was developed and spread coincided with the low
point in public approval for legislative bodies.16 This was also the time of
the codification movement and its ultimate defeat."' Distrust of and dis-
respect for statutory law helped create the case method, and once estab-
lished, it contributed to the self-fulfilling prophecy that statutes were a
threat to the common law. "The method was the message."'"

Ernst Freund concluded in 1917 that the dominance of case-method
teaching was:

as unfavorable as possible from the legislative point of view; for the
ideals of case law will tend to be those of the system in which judge-
made law had its highest development, and can hardly be expected to
rise above them; and the case method will foster the common-law atti-
tude toward legislation, looking on it as an inferior product of the non-
legal mind to be tolerated and minimized in its effects."'

During this period, of course, there were admittedly many problems
with the output of legislatures, which one observer described as "usually
amountling] to nothing more than clumsy bills of particulars."'1 A typical
lawyer's evaluation was that "most statutes are crudely framed and are
frequently subjected to unscientific, if not unintelligent, amendment.""

The legal literature at the turn of the century gives the clear impres-
sion that the bar viewed legislation as unlawyerlike and as an unnecessary

after cited as Pound, Common Law]. But see Williams, Statutes As Sources of Law Beyond
Their Terms in Common-Law Cases, 50 GEo. WASH. L. Ra. 554, 599 n.265 (1982) [herein-
after cited as Williams, Statutes As Sources] (courts did not exhibit "hostility" when using
statutes by analogy in common-law decisions).

18. See generally W. HuRsT, AMmCAN LAw, supra note 9, at 85; R. POUND, THE FORmA-
TIVE ERA IN AMERICAN LAW 38-72 (1938) [hereinafter cited as R. POUND, FORmATIVE ERA];
Williams, State Constitutional Law Processes, 24 WM. & MARY L. Rav. 169, 201-02 (1983)
[hereinafter cited as Williams, Law Processes].

In 1892 a commentator observed that "[o]ne of the most marked features of all recent
State constitutions is the distrust shown of the legislature." Eaton, Recent State Constitu-
tions, 6 HARv. L. REv. 109, 109 (1892).

19. Concerning the codification movement, see C. COOK, T IE AMERCAN CODInCATION
MOvEMENT: A STUDYor ANTEELLUM LGAL RapOR (1981); Patterson, Historical and Ev-
olutionary Theories of Law, 51 COLUM. L. REv. 681, 695-98 (1951) and materials cited
therein.

20. F.R. MARKS, K. LESWING & B. FORTINSKY, THm LAWYER, Tma PUBLIC, AND PROVEs-
SIONAL RESPONsm]Lrrv 27 (1972); see generally Holmes, Education for Competent Lawyer-
ing-Case Method in a Functional Context, 76 COLUM. L. Rav. 535 (1976).

21. E. FRE UND, STANDARDS OF AMmCAN LEGISLATION 312 (2d ed. 1965) [hereinafter cited
as E. FREUND, STANDARDS]. "In view of these conditions we must necessarily look to Ameri-
can law schools for contributions to the development of the legislative or constructive side of
jurisprudence." Id. at 313-14.

22. J. REDLICH, supra note 8, at 35.
23. Davis, Instruction in Statute Law, 6 ILL. L. Rav. 126 (1911).
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interference with the common law.24 It appears that getting the law
changed legislatively (by fiat) was viewed as unseemly and almost intel-
lectually dishonest.

This state of affairs could have led one to conclude that the law
schools, instead of ignoring statutes, should work to upgrade them
through the efforts of its faculty and graduates. In fact, some people
reached this conclusion instead of choosing to ignore statutes. Thus, as
early as 1891, in the first volume of the Yale Law Journal, the student
editors noted:

The law is a conservative science and sweeping reforms take root
slowly in its often inhospitable soil. Yet that there are sweeping reforms
whose accomplishment would abate not one jot or tittle of the integrity
or perfection of the science, but would rather aid and broaden its practi-
cal operations, no student of contemporary jurisprudence can fail to see
and understand. Yet either the delays of legislative action or the lack of
an abiding professional interest prevent their being engrafted on our na-
tional system. 5

In 1896 the New York State Bar Association was told:

There should be lectures in every law school on legislative expression,
so that lawyers may have some training in the art of law-making. Those
who have the framing of laws should take more pains to express them in
clear, terse, concise language, without tautology or verbosity. Lawyers
will have to do this work, and they must be relied on to improve the art
of law-making, to stem the overwhelming flood of legislation, to arrest
the growing tendency of governmental paternalism, and to stand for good
government and for wise laws faithfully administered."

Apparently the law students were more optimistic than the bar associa-
tion speaker concerning the function of legislation in the American legal
system, but all definitely were thinking about the issue.

The Langdellian hostility to the study of statutes was replicated as the
case method spread to other schools. Furthermore, Dean Ames of
Harvard was involved directly in trying to keep legislation and other
'non-legal' subjects out of the curriculum of the University of Chicago

24. A. RzDe, supra note 8, at 348. "When it has been one's life-work to disentangle, from
a maze of decisions, the settled principles of the law, it is a little annoying to be compelled
to reconsider the whole matter in the light of recent legislation." Id.

25. Editorial, 1 YAAL L.J. 162, 163 (1891); see also Hornblower, A Century of "Judge-
Made" Laws, 7 CoLum. L. Rav. 453, 474 (1907) (graduation address); Knowlton, Legislation
and Judicial Decision, 11 YAa L.J. 95 (1901) (graduation address).

26. Earl, Excessive Legislation, 57 Aus. L.J. 58, 62 (1898); see also Bradford, Slip Shod
Legislation, 4 YmL L.J. 103 (1895); Randolph, Deliberate Legislation, 2 CoLUM. L. Rav. 92
(1902).
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when it opened its law school in 1902. Harvard and the University of Chi-
cago tentatively had agreed that Professor Joseph Beale would take a
leave of absence from Harvard to become Dean of the new school, which
was to be patterned after Harvard. Karl Llewellyn related the story:

There was, however, in the Chicago project a disturbing factor, a man
named Ernst Freund, an innovator who was dedicated to the study of
law as a liberal art .... Freund, now, was proposing to enlarge the vi-
sion, the labor, the educational prospect and plan of our new "Law"
school by founding in these United States the discipline known as Legis-
lation .... Such thinking was, for Story-and-Langdell-bounded vision,
either terrifying or disgusting. We have a letter from Dean Ames, of the
then Harvard, in which he regretfully threatens to withdraw the light of
his countenance from a program thus corrupted."

There was an exchange of correspondence, relating mainly to Freund
and his views about legislation, administrative law, and other public law
subjects.2 8 An accommodation of some kind was reached; Beale became
Dean;2' the University of Chicago law school opened; and Ernst Freund
became one of the leading thinkers about, and advocates for law school
courses on, statutory law.

Not only were statutes excluded from the Langdellian case method, but
they were viewed with extreme hostility by Langdell's supporters and
successors. Legal education still feels the effects and transmits them to
the lawyers trained in modern law schools.

B. Case-Method Legal Reasoning

The function of the case method, or the Socratic method as it com-
monly is referred to, in developing skills of legal reasoning is important
for this inquiry. What kind of legal reasoning is developed by the case
method? Does thinking like a lawvyer always require the same mental op-
erations? Simply put, the answer is no.

Professor Charles Nutting described his discouragement from studying
statutes as a student because the statutes might be repealed." Those who

27. K. LLEWELLYN, JuRIsPRUDENCE; RASM m THE ORY AND mncE 379 (1962); see also

F. ALLEN, PREFACE & E. FREuND, SrANDAPws OF AmmcAN LzG OATioN xli-xliii (2d ed.
1965).

28. The letters are reprinted in Comment, Ernst Freund-Pioneer of Administrative
Law, 29 U. CH. L. REv. 755, 763-69 (1962); see also SToRE, HAR E's UmvEEsrr. THE
BEGINNINGS, A HISToRy oF T E UNIvEsrrY oF CmcAGo 291-96 (1966).

29. For Beale's later views, see Beale, Book Review, 45 HAv. L. Rzv. 754 (1932). For his
coverage of statutes in his Harvard course on jurisprudence, see Samuels, Joseph Henry
Beale's Lectures on Jurisprudence, 29 U. MIAM L. REv. 260, 296-305 (1975).

30. PROFESSIONAUZING LzoIStiTlV DRA :NG Tm FsoRA EXEsRECE 49 (R. Dicker-
son ed. 1973) [hereinafter cited as DRAFmNG (R. Dickerson ed.)]; see also Hanft, Legal Edu-
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discouraged him must have viewed statutes as serving only to impart in-
formation and not as being relevant for learning to think like a lawyer.
They should have known better. Judicial decisions also can be overruled,
rendering their principles obsolete." This does not make them worthless
for study, however, because they go beyond merely imparting information
about legal doctrine by providing material for developing legal reasoning
skills. Statutes, as we shall see, can serve a similar function in the devel-
opment of legal reasoning that never can be learned from judicial deci-
sions and therefore are almost never learned.

Other persons discourage the study of state statutory law because it is
different in every state.," Once again this view considers statutes as being
useful only in conveying information or rules of law. Certainly judicial
decisions from all jurisdictions are studied. Furthermore, this type of
thinking evaluates only the teaching value of the end product of the legis-
lative process-statutes-and does not weigh the teaching value of study-
ing the legislative process that develops statutes.

Thinking like a lawyer should be different when a lawyer is dealing
with the development or application of a statute than when she is dealing
with common law. The two distinct types of legal thinking about stat-
utes-developing statutes and working with statutes-must be distin-
guished from common-law thinking. This holds serious implications for
students who may become "rigid common-law lawyers on the day they
enter law school."'' Reliance on the Socratic method can result in a lim-
ited perspective:

The student has bent his efforts to constructing legal rules out of case-
book cases by inductive reasoning. That is essentially an analytical job.
He has used his imagination in extrapolating cases to cover hypothetical
situations suggested by his teachers, but he has seldom invented such
situations. The draftsman's job, on the other hand, is imaginative and
synthetic. He must envisage the controversies of the future, and organize
opposed social forces into harmony for the resolution of these
controversies."

cation Yields to the Times, 47 YALE L.J. 214 (1937); Landis, Inaugural Lecture, supra note
2, at 435-36.

31. Lobringer, Precedent in Past and Present Legal Systems, 44 MicH. L. Rxv. 955, 971
(1946).

32. But see Horack, Common Law, supra note 1.
33. Reisman, Law and Social Science: A Report on Michael and Wechsler's Classbook

on Criminal Law and Administration, 50 YALE L.J. 636, 649 (1941) [hereinafter cited as
Reisman, Social Science].

34. Id. at 638. Professor Gelihorn characterized the first-year case method as inductive.
Gellhorn, The Second and Third Years of Law Study, 17 J. LEGAL EDuC. 1, 1 (1964) (here-
inafter cited as Gellhorn, Law Study]; see also J. RxmocH, supra note 8, at 17. Calvin
Woodard called it "ultra-inductive." Woodard, supra note 11, at 722. Contra Stoijar, The
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The development (and-the narrower component of development-the
drafting) of statutes requires different mental operations from traditional
common-law legal reasoning, which Edward Levi has characterized as
"reasoning by example." s Even working with statutes that already have
been adopted is different from undertaking common-law analysis. "What
a court says is dictum, but what a legislature says is a statute. The refer-
ence of the reasoning changes."" It is extremely difficult to get case-
method students to make this shift in reference to the "exclusive textual
form" of a statute and to engage in what William Draper Lewis de-
scribed as:

that mental process which consists in analyzing the words of the statute
and coming to reasoned conclusions concerning its application to various
fact combinations. A very considerable part of the work of the modern
judge or lawyer involves this mental process which may be called "statu-
tory analysis" or "training in deductive reasoning.""

Levi pointed out that case-law reasoning usually was thought of as in-
ductive, and the application of statutes was thought of as deductive39
Although he modified this dichotomy before accepting it, the contrast it
presents is helpful in distinguishing between the reasoning processes.

Another distinction, that between critical and creative thinking, is im-
portant in looking at law schools' performance in the area'of statutory
law. Case study concentrates almost exclusively on what other peo-
ple-litigants and courts-have done. According to Abraham Goldstein,
even the 'modern' case method "makes the lawyer especially skilled in
showing the limits and inadequacies of what is proferred by others."'' In
working on the development of statutes, the lawyer is looking forward

Logical Status of a Legal Principle, 20 U. Cm. L. Rzv. 181, 185, 203 (1953).
35. F. LEVI, AN INTRODUCTION TO LEGAL REAsoNING 5 (1949).
36. Id. at 6.
37. Jones, Notes on the Teaching of Legal Method, 1 J. LeGAL EDUC. 13, 23 (1949)

[hereinafter cited as Jones, Legal Method]; see also Burrows, The Interrelation Between
Common Law and Statute, 3 0TAGO L. Rsv. 583, 600 (1976) ("The very frequent injunction
that one 'must not treat the words of a judge like the words of a statute' is likely to express
the quintessence of the difference between the two types of law."); Kernochan, Statutory
Interpretation: An Outline of Method, 3 DALtousm L.J. 333, 338 (1976) ("official unvary-
ing text"); K. LLawLLN, THz COMMON LAw TRADrrIoN: DEcmiNG APPEALs 380 (1960)
("frozen language").

38. Lewis, The Value and Use of American Law Institute Restatements in the Teach-
ing of Law, 7 AM. L. SCH. RKv. 735, 736 (1933); see also Pound, Book Review, 48 HARv. L.
Rzy. 863, 867 (1935) (describing characteristic common-law frame of mind).

39. E. Levi, supra note 35, at 27; see also supra note 34 and accompanying text.
40. Goldstein, The Unfulfilled Promise of Legal Education, in LAw IN A CHANGING

AMEIUCA 157, 160 (G. Hazard ed. 1968).
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creatively instead of looking backward critically. This is a dramatic shift
in orientation.

Ernst Freund contrasted creative statutory development with judicial
reasoning as follows:

The process of judicial reasoning always leads to a result that at least
claims to be entitled to intellectual assent, while the fruit of the study of
legislation will for practical purposes often be an appeal to discretion on
the ground of expediency."

The nice problems in judicial law are problems of logical refinement;
those of legislative law are problems of adjustment, of the fitness of given
methods to produce desired results .... The law student is used to rea-
soning out propositions, not to considering the fitness of means to ends.4 2

We may look at the preparation of law students for thinking like law-
yers as being similar to weightlifting or exercise.48 The case method is
intended to build up the capability of mental 'muscles' to engage in com-
mon-law inductive reasoning. But if that exercise is overutilized, other
muscles either will not develop at all or actually will be harmed. Thus,
constant reliance on critical thinking instead of creative or constructive
thinking ignores the latter and even may cause it to atrophy.4 Certainly
lawyers trained in this type system will have trouble responding to judi-
cial calls for legislative solutions to problems.4 5

41. Freund, Prolegomena to a Science of Legislation, 13 ILL. L. Rev. 264, 291 (1918)
[hereinafter cited as Freund, Prolegomena]; see also E. FROUND, STANDARDs, supra note 21,
at 215 (describing common law, "every proposition of which claims to be a dictate of reason
and logic").

42. Freund, A Course in Statutes, 4 AM. L. SCH. Rzv. 503, 505 (1919) [hereinafter cited
as Freund, A Course]; see also Freund, A Course of Statutes, 4 AM. L. ScH. Ray. 273 (1916).
Frank Horack said of statutory development, as opposed to judicial reasoning, that "the
framework of inquiry is broader, the relevant facts more inclusive, and the relief prospective
rather than retrospective." Horack, Objectives in the Field of Legislation, 6 J. LEGAL EDuc.
18, 19 (1953) [hereinafter cited as Horack, Objectives]; see also Keyserling, Social Objec-
tives in Legal Education, 33 COLUM. L. RaV. 437, 448 (1933): "Tlhe difference between
legislation and the common law is not simply a matter of the materials involved. The theory
of legislation is the theory of change. The study of legislation emphasizes social and eco-
nomic elements, and tests the responsiveness of the law to public needs."

43. Wigmore, supra note 15, at 828.
44. See generally Yeamans, Creativity and Legal Education, 23 J. LEGAL Eouc. 381

(1971); see also Holmes, supra note 20, at 539 ("The case method of teaching can therefore
be said to sharpen a student's mind by narrowing it.").

45. See, e.g., Traynor, Reasoning, supra note 1, at 749. "Thus time after time a judicial
opinion calls out loud and clear that there is an unresolved problem or patent injustice that
can be remedied only by the legislature." See also Cardozo, A Ministry of Justice, 35 HAnv.
L Ray. 113 (1921) [hereinafter cited as Cardozo, Ministry]; Casper, Two Models of Legal
Education, 41 Tema. L. Ray. 13, 13 (1973) (quoting Julius Von Kirchmann from
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Dean Landis made the point:

No better method has yet been devised for the development of analytical
powers than the accepted case system of legal education. But a study of
legislation demands the adoption of an institutional attitude toward the
legal order that will call into play constructive and imaginative resources
which insistence on mere critical analysis may have tended to
submerge.4

While much more can be said for and against the case method of law
teaching, it is clear that as it originally was conceived and as it developed
over the years it did little in the way of teaching students to think like
lawyers who must formulate legislative solutions to problems or work di-
rectly with statutes once they are adopted. The Socratic method, with its
reliance on case-law analysis, can focus attention only on judicial treat-
ment of existing statutes. Consequently, this method restricts the study
of statutes to judicial-interpretation cases and cases analyzing a statute's
constitutional infirmities.

III. LEGAL EDUCATION FAILS TO KYvM PACE WITH THE STATUTORY
REVOLUTION

In recent years few lawyers would have disputed the statement: "The
primary instrument of ordered social change is legislation."' This is sim-
ply not a controversial proposition, and the change has taken place since
the case method was developed. The common law could not deal ade-
quately with the modem, complex industrial/welfare state."

The events of history reversed the balance of power between the com-
mon law and statutory law. With the economic and social complexity
that the Industrial Revolution introduced, the common law often was un-
able to cope. Its concern was with the broken contract and a variety of
other kinds of wrongdoings. It could not impose affirmative duties in an

1848: "Three correcting words from the legislator, and entire libraries are turned into
wastepaper.").

46. Landis, Inaugural Lecture, supra note 2, at 442.
47. Dolan, Law School Teaching of Legislation, 22 J. LaanAL EDuc. 63, 71 (1969).
48. Jeremy Bentham made the following criticism of the common law:.

It is the Judges (as we have seen) that make the common law:-Do you know how
they make it? Just as a man makes laws for his dog. When your dog does anything
you want to break him of, you wait until he does it, and then you beat him for it.
That is the way you make laws for your dog; and this is the way the Judges make
laws for you and me.

Leflar, The Great and Common Law, 30 ARK. L. Rzv. 395, 399 (1977). For an example of a
problem requiring legislative treatment, see Isaacs, The Promotor: A Legislative Problem,
38 HAev. L. Rv. 887 (1925).
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era of unprecedented expansion which called for planning and organiza-
tion, and supervision of those processes. The judiciary did not even have
the machinery necessary for obtaining the facts, other than those relating
to a particular controversy whereby it might determine desirable policy."

Legal educators, of course, control the content of the law school curric-
ulum. 0 As we have seen, a few legal educators early in this century began
to see the folly of ignoring statutes, or what Freund called reliance on the
judicial point of view in the study of law."1

In 1917, at the same time Ernst Freund was making that point,
Thomas Reed Powell told the Association of American Law Schools:

Professional law study deals only casually and indirectly with the im-
provement of the law. Though such improvement must be accomplished
largely through legislation, our law schools have thus far given but slight
attention to the law that legislatures have made or ought to make. Both
the field and the mechanics of legislative law making seem to have been
regarded as outside the pale of professional law training. This neglect has
doubtless been a factor in producing the attitude toward legislation
which is characteristic of so many lawyers. There seems to be a wide-
spread notion that statutes are wanton interferences with the legal natu-
ral order."

49. E. BROWN, LAwYERs, LAw ScHooLs AND THE PUBUc SEavIcE 205 (1948) (emphasis in
original); see also id. at 206; F. ALixN, supra note 27, at viii-xxix; Gilmore, Legal Real-
ism: Its Causes and Cure, 70 YALz L.J. 1037, 1046 (1961) ("One thing does become clearer
with each decade-going off the common law standard is like going off the gold stan-
dard-you can never go back. Of the making of statutes there is, and will be, no end.");
Hurst, The Legal Profession, 1966 Wis. L Rav. 969; Pollock, The Continuity of the Com-
mon Law, 11 HARv. L. Ray. 423, 431, 433 (1898).

The American Law Institute, originally created to rationalize the mass of case law, has
redirected its efforts to include major statutory initiatives. Wechsler, Restatements and Le-
gal Change: Problems of Policy in the Restatement Work of the American Law Institute,
13 ST. Louis U.L.J. 185, 186-87 (1968); cf. Williams, Statutes As Sources, supra note 17, at
580 n.132.

50. Dickerson, Professionalizing Legislative Drafting: A Realistic Goal? 60 A.B.A. J.
562 (1974) [hereinafter cited as Dickerson, Realistic Goal]; Gellhorn, Commentary, 21 U.
MLua L. REv. 536, 537-38 (1967) (presented at the Round Table on Curriculum of the Asso-
ciation of American Law Schools in Washington, D.C., on December 28, 1966); Cavers, Book
Review, 54 HARV. L. Rev. 1093 (1941).

Much of the energies of law professors go into things that interest them, either inside the
law school (seminars offered at their behest) or on various projects outside the school. It
may be that there should be a fiduciary duty to students when making these choices. Cf.
McKay, Ethical Standards for Law Teachers, 25 Am. L. Ray. 44 (1971). Karl Llewellyn
rightly pointed out to law students. "it will not do to take your picture of the importance
of the law to society or of the relative importance of various fields of the law from any law
curriculum alone." K. Lszwzu.YN, Tim BRAim Buss 16 (1931).

51. E. Freund, Standards, supra note 21, at 311-12.
52. Powell, Law as a Cultural Study, 4 AM. L. ScH. Rav. 330, 335 (1917) (emphasis
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In the same forum in 1933, Arthur Vanderbilt said:

It seems to me that we must do something to inculcate in our students
a different attitude toward statute law. They readily become so enam-
ored of case law that they have not only somewhat of a contempt for the
legislative output but, what is more serious, little facility for coping with
it." s

Willard Hurst observed in 1941 that "legislation still has to win its
place in most law schools as a separate focus of the curriculum."" In the
same year David Cavers said: "Legislation is not a newcomer to our law
school curricula, but its recognition has generally been more symbolic
than actual."" In 1944, Karl Llewellyn, speaking on behalf of the Associa-
tion of American Law Schools Curriculum Committee, pointed out the
need for skills training in the application of statutes." Esther Brown's
1948 study of legal education,' 7 as well as Albert Harno's 1953 study,8"
were critical of the neglect in the area of statutory law. Also in 1953,
Frank Horack concluded: "A proper course in legislation is no luxury in
the curriculum; it is a necessity if the general practitioner is to be well
trained.""s

In 1949, Harry Jones characterized the failure of law schools to train
students in legislation as a "record of neglected opportunity."" A 1969
Ford Foundation report s' and a 1977 American Bar Foundation study,"
both specifically on law school teaching of legislation, concluded that the
responses of law schools were deficient.

supplied). Three years earlier the Redlich study had anticipated the need for study of legis-
lation. See J. REDLICH, supra note 8, at 43, 50; accord Baldwin, Education for the Bar in the
United States, 4 Am. L. ScH. REv. 8, 15 (1915) (commenting on Redlich's study).

53. Vanderbilt, What Constitutes a Good Legal Education, 7 A. L. ScH. Rsv. 902, 905
(1933); see also Lewis, supra note 38, at 737.

54. Hurst, The Content of Courses in Legislation, 8 U. Cm. L. Rav. 280, 280 (1941)
[hereinafter cited as Hurst, Content of Courses].

55. Cavers, supra note 50, at 1094.
56. Llewellyn, The Place of Shills in Legal Education, 45 CoLuM. L. Rav. 345, 369-72

(1945) [hereinafter cited as Llewellyn, Place of Skills]; see also Lee & O'Brien, Content of a
Course on Statutory Law, 25 Gao. L.J. 67 (1936) (advice and litigation concerning statutes;
predicting the effect of pending legislation and representing clients before the legislature).

57. E. BROwN, supra note 49, at 204-27.
58. A. HARo, supra note 7, at 141-44, 169, 182.
59. Horack, Objectives, supra note 42, at 19. He earlier had cautioned that law students

"must be trained in a system of jurisprudence that excludes none of its potential materials."
Horack, Common Law, supra note 1, at 56.

60. Jones, Neglected Opportunity, supra note 11, at 139.
61. Dolan, supra note 47.
62. B. LAMMzIns, LEGISLATIVE PROCESS AND DRANG IN U.S. LAw SCHOOLS (1977); see

Dickerson, Legislative Process and Drafting in U.S. Law Schools: A Close Look at The
Lammers Report, 31 J. LEGAL EDuc. 30 (1981).
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Despite this well reasoned and sustained call for action by influential
legal educators during a time when developments in the 'real world' sup-
ported their position, the performance of most law schools still must be
characterized as a 'neglected opportunity.'

IV. THE LIMITED RESPONSE OF LAW SCHOOLS

A. Statutes in the Law Curriculum

The increased importance of statutes in the legal system, of course, has
affected the content of law school courses and materials. Cases concerning
statutory materials are now fixtures in most 'casebooks,' and students are
exposed to statutes in many substantive courses. There generally has
been little effort, however, to teach statutes qua statutes by the 'pervasive
method,' although statutes have been pervading law school courses and
materials.

Professor Simpson of Harvard argued for the pervasive method in 1933,
saying that the appropriate method of statutory interpretation was:

the art of fitting statutory and common law principles and rules into a
coherent, and, so far as may be, consistent scheme for the ordering of
human affairs by law. This method of interpretation can, I believe, be
taught more effectively when the statutory materials are presented in ap-
propriate relation to their common law background than in a separate
undergraduate course on legislation."

Simpson's concern was statutory interpretation, however, and not the
other necessary components of a proper understanding of statutory law.
In recent times many people have taken the view that statutory interpre-
tation is better addressed in substantive courses and definitely is overem-
phasized in legislation classes." The modern view is, however, that statu-
tory law qua statutory law should be the focus of at least one separate
course.6s

To provide constructive competition with the common law, judicial
dominance of legal education, all students should be exposed to legisla-
tion early, preferably in the first year, before they become "case hard-

63. Simpson, The Use of Statutory Materials in the Teaching of Equity, 21 GEo. L.J.
457, 468-69 (1933); see also E. BRowN, supra note 49, at 209-10; Dodd, Statute Law and the
Law School, 1 N.C.L. Rzv. 1, 6 (1922) (pervasive method a minimum requirement); K.
LLEWE LyN, CASES AND MATERALS ON THE LAW Or SAWS xix (1930) [hereinafter cited as K.
LLEVzLLYN, LAw O SALtsI.

64. See infra notes 97-101 and accompanying text.
65. See, e.g., Elliott, Legislation as a Law School Course, 39 A.B.A. J. 506 (1953); Lee &

O'Brien, supra note 56.
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ened."" Based on this reasoning, Columbia Law School took the unusual
step of initiating a required first year course in legislation in 1928.7 This
took place within a broader faculty evaluation of the curriculum, includ-
ing proposals to reshape the curriculum along "functional" lines and to
include "non-legal" subjects.05 The course used Thomas Parkinson's
Cases and Materials on Legislation, which was privately published.61 In
1944, Legislation was merged into the Legal Method course.7 0 The legal
method materials were "devised to insure that all students gain skills and
insights in the use of statutes equal in degree to those traditionally taught
them in the use of case law."71

At various times Ohio State, 7 Nebraska 7
3 and Indiana,7' and a number

of other law schools had first year legislation courses.75 Currently a few
schools such as Rutgers-Newark, Georgetown, and Stanford have required
first year courses in legislation. Some schools include a statutory course,

66. See Lee & OBrien, supra note 56; Cavers, supra note 50, at 1096; R. DICKERSON,
PROVESSIONALIZING LEGIsLATI E DRAmNG: THE F~zERAL ExrziuEtc 51 (1973); Jones, Ne-
glected Opportunity, supra note 11, at 142 ("first impressions are durable impressions").

67. Kernochan, A University Service to Legislation. Columbia's Legislative Drafting
Research Fund, 16 LA. L. Rav. 623, 627-28 (1956) [hereinafter cited as Kernochan, Univer-
sity Service); see also E. BROWN, supra note 49, at 208; J. GoEBEL, A HISTORY OF THE
SCHOOL OF LAW, COLUMBIA UNIvssrr 315-16 (1955); Keyserling, supra note 42, at 457-58;
Note, The Law School, 28 COLUM. L. Rzv. 939, 940 (1928). Harvard did not make a similar
move. Simpson, The New Curriculum of the Harvard School, 51 HxAv. L. Rxv. 965, 980
(1938). Roscoe Pound finally did succeed in establishing an endowed chair in Legislation at
Harvard. Urofsky, Louis B. Brandeis on Legal Education, 22 J. LoAL HiST. 189, 199 (1978).

68. Currie, The Materials of Law Study, 8 J. LEGAL EDUC. 1 (1955).
69. T. PARKINSON, CASES AND MATERIALS ON LEGISLATION (1934).
70. E. BROWN, supra note 49, at 208. For a contrast of approaches in legal method

materials concerning statutes, see infra note 102.
71. Kernochan, University Service, supra note 67, at 628; see also Fuchs, Book Review,

41 COLUM. L. Rav. 1299 (1941); Hurst, Contents of Courses, supra note 54, at 291 (Wiscon-
sin's first-year 'Law in Society' course); Jones, Legal Method, supra note 37, at 22-27;
Kramer, Book Review, 36 CALIF. L. REv. 344, 346-47 (1948). The direct descendant of Co-.
lumbia's Legal Method Materials is H. JONES, J. KERNOCHAN & A. MURPHY, LEGAL
METHOD: CASES AND TEXT MATmA.S (1980). Concerning Harvard's Legal Process course,
see Singer, Harvard's New Course in Legal Process-A Pattern for a More Comprehensive
Legal Education, 12 J. LEGAL EDUC. 251 (1959) (legal process also grew out of legislation
courses).

72. Fordham & Leach, Interpretation of Statutes in Derogation of the Common Law, 3
VAND. L. REv. 438, 454 (1950); Strong, A New Curriculum for the College of Law of the
'Ohio State University, 11 OHIo ST. L.J. 44 (1950).

73. Beutel, The New Curriculum at the University of Nebraska, 25 Ns. L. Rzv. 177
(1946) [hereinafter cited as Beutel, New Curriculum).

74. Kelso, New Ideas in Legislation: Practical Jurisprudence, Moot Legislature, Law
Revision Committee, 10 J. LEGAL Eouc. 347 (1958).

75. E. BROWN, supra note 49, at 210-25.
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such as federal tax or labor law, in the first year curriculum."s Most law
schools, however, still do not systematically insure that all students will
be exposed to the development, use, and theory of statutory law.

A specific course in legislation can focus students' attention most di-
rectly on policy development and evaluation in the law. Karl Llewellyn's
introduction to his Cases and Materials on the Law of Sales" en-
couraged examination of policy. Walter Gellhorn suggested that the sec-
ond and third years include coverage of policy choices.78 In 1943, Lasswell
and McDougal advocated an entire reform of legal education to concen-
trate on policy development. "We submit this basic proposition: if legal
education in the contemporary world is adequately to serve the needs of a
free and productive commonwealth, it must be conscious, efficient, and
systematic training for policy-making."9

Such a radical reform did not, and will not, take place. Their criticism
of traditional legislation courses, however, still applies today:

Entirely too much concerned with the syntax of "interpretation," and
over-cautious in abjuring "policy," courses on legislation rarely come to
grips with the fundamental problem of how to get statutes enacted for
achieving specified purposes. In control over funds, in power to create
new structures and procedures, and in authority to prescribe policy
norms of the broadest scope by utilizing words that refer to identifiable
social goals, the legislature ranks among our most strategic agencies; its
comparative neglect by the law schools can hardly be justified in a
democracy."

Questions of 'policy' arise in many areas of law practice, and a proper
course in statutory law can be a good general introduction to policy argu-
ments and development."1 According to Dean Fordham, "Law may prop-
erly be described as an articulation of policy. Depth of understanding of
the law can be achieved only by gaining a grasp of policy factors that it is

76. The danger with these courses, however, is that they simply will be taught as sub-
stantive law school courses with no specific attention to legislative process or statutory law
issues.

77. K. LEwLLYN, LAW OF SALES, supra note 63.
78. Gellhorn, Law Study, supra note 34, at 12.
79. Lasswell & McDougal, Legal Education and Public Policy: Professional Training

in the Public Interest, 52 YALz L.J. 203, 206 (1943) (emphasis in original deleted); see Llew-
ellyn, McDougal and Lasswell Plan for Legal Education, 43 COLUM. L. REV. 476 (1943).

80. Lasswell & McDougal, supra note 79, at 264 (footnote in original deleted).
81. See Lenhoff, Book Review, 2 J. LEGAL EDuc. 116, 122 (1949); see also Landis, The

Implications of Modern Legislation to Law Teaching, 1934 AALS HANDBOOK 122,
123: "We are always searching for some critical apparatus that lies outside the law to see
whether or not the norms that we think of in the law are valid or have any particular rela-
tion to social aims." He suggested that the study of legislation can provide the 'critical
apparatus.'

818 [Vol. 35



STATUTORY LAW

intended to express." s

The Socratic or case method is not well suited to examination of pol-
icy." It appears to present the law in a descriptive or 'is' sense, and not to
encompass the normative or 'ought' questions." Keyserling ob-
served: "Analysis may reveal that the cases are 'wrong.' But if the law is
'settled,' the door to speculation is closed. There is almost complete lack
of opportunity to study the technique of legislation and legislative
problems in general."'

Further, the primary effect of legal realism on legal education con-
cerned judicial lawmaking and virtually ignored statutory law." In fact,
legal realists, drawing on sources such as John Chipman Gray, who said
statutes were not 'law' until applied by a court in a case, actually further
denigrated the role of statutes. H.L.A. Hart exposed to the world of legal
philosophy the fallacy of this way of thinking about rules,8 but the more
accurate description of the function of rules he provided has had little
effect on legal education.

B. Law and Social Science

The connection between law and social science has been discussed for
most of this century." Bringing social scientists and social science study
into the law school was a fashionable 'reform.' A complete consideration
of the need for and development and evaluation of statutes naturally will
involve the law student with social science and other disciplines.

Initial understanding of a factual situation that requires a statutory so-
lution usually requires other than legal materials and observations." De-
veloping and proposing statutes usually requires advice from nonlawyers.

82. Fordham, Legal Education and the Advancement of Law, Legal Institutions, and
Legal Processes, 13 J. LzGAL EDuc. 172, 175 (1960).

83. Id. at 176; see lewellyn, Place of Skills, supra note 56, at 378 (case method views
"policy as either already fully incorporated into legal principle or else irrelevant to legal
thinking") (emphasis in original).

84. Cohen, The "Good Man" and the Role of Reason in Legislative Law, 41 CoRNEL
L.Q. 386, 387-88 (1956) [hereinafter cited as Cohen, Good Man); see also Wechsler, Legal
Scholarship and Criminal Law, 9 J. Lso J. EDuc. 18, 20 (1956).

85. Keyserling, supra note 42, at 447.
86. Cohen, Towards Realism in Legisprudence, 59 Ymx L.J. 886,888 (1950) [hereinafter

cited as Cohen, Legisprudence.
87. See H.L.A. HARr, Tui CONCerT o LAw (1961).
88. See, e.g., Reisman, Social Science, supra note 33; see generally, Greenhaw, Use of

Social Science Materials in Teaching Within The Standard, Generalist Law Curricu-
lum: A Criterion for Their Refined Integration, 59 WAsH. U.L.Q. 809 (1981).

89. Cf. Cohen, Legisprudence, supra note 86, at 889-97; Conway, Making Research Ef-
fective in Legislation, 1967 Wis. L. Rzv. 252; Fulda, Objectives in the Field of Legislation, 6
J. LUGAL Enuc. 11 (1953).
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The design of sanctions that actually will work to achieve the law's pur-
pose can be assisted greatly by social scientists.90 Also, assistance is
needed with the predictive function of trying to forecast the actual ef-
fects, both intended and unintended, of proposed legislation. The ques-
tion of unintended effects of laws is one with which social scientists can
be of great assistance to lawyers.' 1

Lawyers and social scientists historically have had difficulty working
together.es If they approach each other in the context of a specific and
discrete problem in which both of them have an interest, however, there
is a much better chance of achieving a mutual understanding and benefit,
as well as a beginning toward 'integration' of social sciences into the law
curriculum. Study of the design and implementation of statutory solu-
tions to problems can provide a focal point for this integration. This type
of study, however, cannot be accomplished through the study of cases.

V. LEGISLATION COURSES AND MATERIALS

A. Course Content

Including 'Legislation' in the legal education curriculum'5 does not de-
fine course content. Different legislation courses have "strikingly con-
trasting emphases."" "It is fair to say that no course in the law curricu-
lum has excited so much difference of opinion as the course in
legislation."'' For this reason legislation requires very careful planning,
attention to objectives, and a "firm grip on the material.""

1. Statutory Interpretation

As we have seen, statutory interpretation has been a major focus of
courses on statutes. Although most other courses now contain cases inter-

90. See, e.g., Rose, Sociological Factors in the Effectiveness of Projected Legislative
Remedies, 11 J. LEGAL EDuc. 470 (1959); Wechsler, supra note 84, at 21.

91. See, e.g., E. FREUND, STANDARDS, supra note 21, at 254; H. JoNEs, THE EFFiCACy OF
LAw 39-66 (1968); Merton, The Unanticipated Consequences of Purposive Social Action, 1
Am. Soc. REv. 894 (1936); Rose, Law and the Causation of Social Problems, 16 Soc. Paoes.
33(1968).

92. For an excellent discussion of the whole area see Reisman, Law and Sociology, in
LAw AND Socwfr 12 (Evan ed. 1962) [hereinafter cited as Reisman, Law and Sociology]; see
also Cohen, On the Teaching of "Legislation," 47 COLUM. L. REv. 1301, 1310 n.41 [hereinaf-
ter cited as Cohen, Teaching].

93. Currently, 82 law professors identify themselves as Legislation teachers. See
Luneburg, Book Review, 57 N.Y.U. L. Rz.. 212, 214 n.12 (1982).

94. Mathews, Book Review, 19 N.C.L. Ray. 268, 268 (1941).
95. Id.; accord Hunt, Book Review, 35 Co~mwiL L.Q. 691 (1950).
96. Emerson, Book Review, 58 YALE L.J. 1414, 1414 (1949).
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preting statutes, their emphasis remains on substantive content rather
than on legal reasoning techniques with respect to statutes.

A recurring criticism of legislation courses has been that they focus
only on statutes themselves: the end result of the legislative process.
This criticism applies as well to the study of judicial application and in-
terpretation of statutes.

Julius Cohen observed that in traditional legal education: "Legislative
law is dealt with not as one of the prime sources of policy-making, but
merely as a factor which a court must consider in reaching a decision in a
litigated issue.197 "In the field of legislative law-making, the play of polit-
ical, economic and social forces is particularly strong. Mere legalistic scru-
tiny of the final product or the formal record conveys a singularly empty
notion on the legislative process."96

As early as 1919, Ernst Freund disapproved of this approach and said
that "instead of asking how a given situation arising under a statute is to
be dealt with, we inquire how a given situation is to be dealt with by a
statute."" Understanding of the method by which statutory law is devel-
oped and implemented can be as important to the learning process as its
substance.100

Teaching legislation as statutory interpretation, from a judicial per-
spective, limits the inquiry to application of existing policy and to unclear
or peripheral questions. Professor Wechsler described this limitation:

The alternative is that we shift our focus from the courts and their deci-
sions to the legislatures and the task of legislation; that we concern our-
selves with our subject as we think it should be viewed by those with
ultimate responsibility for making law, not merely the subordinate re-
sponsibility for its interpretation or its application, however much that
may involve some interstitial legislation.

A shift of this kind in our focus or perspective works enormous change in
our preoccupations. For, our interest moves at once from the peripheral
issues that give the largest trouble to the courts, working within existing
systems, to the basic and intrinsic problems of the field, the questions as
to ends and means that ought to be confronted in the building or ap-
praisal or improvement of a system geared to serve its proper functions
in the government of men. The target necessarily becomes to order all
the problems in their right relation to each other; to explore their possi-

97. Cohen, Legisprudence, supra note 86, at 888. Contra Thomas, Statutory Construc-
tion When Legislation is Viewed as a Legal Institution, 3 HARv. J. oN LaGis. 191, 220
(1966).

98. Emerson, supra note 96, at 1414.
99. Freund, A Course, supra note 42, at 504.

100. Cf. Hurst, Book Review, 28 J. LEGAL EDUC. 597, 598 (1977) (hereinafter cited as
Hurst, Book Review].
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ble solutions, estimating, in so far as possible, both their advantages and
cost; to marshall, articulate, and weigh the values, knowledge, judgment,
and experience that bear upon the choices to be made. 1"

Once again, this distinction illustrates the contrast between critical,
retrospective thinking and creative, prospective thinking. This is not to
say that legislation courses should not focus on statutory interpretation.
That is an exceptionally important legal reasoning skill. It is, however,
not the only relevant skill with respect to statutes.

2. Legislative Process

Disagreement exists over the extent to which the legislative process it-
self should be taught in legislation courses. The recent American Bar
Foundation study, which was written by a political scientist,
warns: "Law schools should not assume that secondary school 'social
studies' courses or college political science courses have produced any
profound understanding of legislative politics."102 To what extent does an
understanding of statutes and the 'process' by which they are developed
require an understanding of 'legislative politics?' '10 Should legal educa-
tion devote as much time to the process of statute making as it does to
the process of judicial decision making?

It is submitted that training in creative and constructive legal reason-
ing for development of workable statutory solutions to problems, as well
as training in the different mechanisms available for use in statutes,
should be emphasized. Only peripheral attention should be given to 'legis-
lative politics.' There must be a way to teach enough about the legislative
process to bring the subject alive without resorting to a political science
course. All of this will give students a better understanding of the stat-
utes they must work with every day in practice.

101. Wechler, supra note 84, at 20; see also Cohen, Criminal Law Legislation and Le-
gal Scholarship, 16 J. LEGAL EDuc. 253, 257, 266 (1964); Reisman, Social Science, supra
note 33, at 648. Frank Horack said: "Case-law education has stressed the 'exception' and
disparaged the 'general rule' to the point that few law school graduates would ever consider
making a flat, unconditional statement even where as a legislator it is possible." Horack,
Objectives, supra note 42, at 20.

102. B. LAMMERS, supra note 62, at 33. For an example of such an assumption, compare
P. MISHKIN & C. MoMus, ON LAW IN COURTS 402-09 (1965) (devotes seven pages to congres-
sional lawmaking, indicating: "This is the stuff of civics courses, but a quick refresher may
be useful to some.") with H. JoNwS, J. KERNOCHAN & A. MURPHY, LEGAL METHOD, CAsEs AND
TEXT MAraRAs (1980) (more than half of book is devoted to legislation and its develop-
ment, structure, and research techniques); see generally Moffat, The Legislative Process, 24
CORNmL L.Q. 223 (1939).

103. See, e.g., Sokolow, Standing Committee Jurisdictions in State Legislatures, 8
HANv. J. ON LEGIs 265 (1971); Strom & Rundquist, A Revised Theory of Winning in House-
Senate Conferences, 71 Am. POL. Sci. Rav. 448 (1977).
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To a certain extent this is a problem of the availability of materials.
Legislative and Administrative Processes,10" now in its second edition,
may solve the materials problem. These materials are used in the first
year at Oregon and Wisconsin, and they are not intended to supplant
other administrative law or legislation courses. They seek to introduce
students to the processes of nonjudicial lawmaking. More will be said of
this problem of 'process' later.

Canon 8 of the Code of Professional Responsibility provides: "A law-
yer should assist in improving the legal system."'1 e Because most legal
change now comes about through legislation, Canon 8 is in some respects
a mandate to all lawyers to become involved in the legislative process. In
any event, the ethical and other professional responsibility aspects of a
lawyer's involvement in the legislative process, either as a legislator,'" or
as a lobbyist,10 7 are not the same as in the more traditional adversary
system.100

The lawyer's traditional position as an officer of the court has little
meaning in this context. This led Julius Cohen to suggest that the lawyer
be considered an "officer of the legislature." 1"6 These are important issues

104. H. LINDE, G. BUNN, F. PAnF & W. CHURCH, LEGISLATIVE AND ADMINISTRATIVE

PROCESSES (2d ed. 1981). See Allen, Book Review, 1977 DUKE L.J. 631 (1977); Hurst, Book
Review, supra note 100, at 597.

Earlier process-oriented books were J. CHAMBERLAIN, LEGISLATV PROCESSES: NATIONAL
AND STATE (1936) (reviewed in Griswold, Book Review, 50 HAav. L. REv. 154 (1936)); and F.
NEWNAN & S. SURREY, LEGISLATION, CASES AND MATEIJALS (1955); see generally Gelhorn,
Book Review, 21 IowA L. REv. 167 (1935).

Useful materials also would include Landis, The Legislative History of the Securities Act
of 1933, 28 GEo. WASH. L. REV. 29 (1959); and E. REDMAN, THE DANCE OF LEGISLATION
(1973) (insiders' views of the development and adoption of statutes).

105. Many of the Ethical Considerations and Disciplinary Rules under Canon 8 deal
with legislative activities. See also Lasswell & McDougal, supra note 79, at 211-12 (lawyers
have a unique obligation with respect to policy making); Miller, Ethical Problems in Lobby-
ing for Legislation, 8 TAx L. REv. 19 (1952); Simpson, The Function of the University Law
School, 49 HARv. L. REv. 1068 (1936).

106. See Mondale, The Lawyer in Public Life, in M. PEsiG AND KIRwIN, CASES AND
MATERIALS ON PROFESSIONAL RESPONSIBILITY 572 (3d ed. 1976).

107. See id. at 575-83; Mikva, Interest Representation in Congress: The Social Re-
sponsibilities of the Washington Lawyer, 38 Goo. WASH. L. REv. 651 (1970); Netherton,
Legislative Advocacy and the Government Lawyer, 49 A.B.A. J. 293 (1963); L. PATTERSON &
E. CHEATHAM, THE PROFUSION OF LAW 150-68 (1971) ("The Lawyer and the Legislative
Process").

108. For a complete discussion, see Stewart, Forward: Lawyers and the Legislative
Process, 10 HARv. J. ON LEGis. 151 (1973); see also Ablard, The Washington Lawyer-Lobby-
ist, 38 G.o. WASH. L. Rov. 641 (1970); Elliott, The Lawyer and Legislation, 26 RoCKY MTN.
L. REv. 359 (1954); Hurst, Content of Courses, supra note 54, at 283 n.6; Nutting, Lawyers
and the Legislative Process, 54 W. VA. L. REv. 287 (1952).

109. Cohen, Good Man, supra note 84, at 396-97. Willard Hurst had suggested this in
1941. See Hurst, Content of Courses, supra note 54, at 294.
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for the legal profession and should be addressed by legal educators. Cer-
tainly also, lawyers and law professors are in the best positions to suggest
needed reforms in the legislative process itself. 10

3. Statutory Drafting

The question of inclusion of legislative drafting is also important."'
Long ago John Austin said:

I would venture to affirm, that what is called the technical part of leg-
islation is incomparably more difficult than what may be styled as the
ethical. In other words, it is far easier to conceive justly what would be
useful law, than so construct the same law that it may accomplish the
design of the law giver."

The uniform view has been that instruction in drafting must be pro-
vided in a highly individualized small group or apprenticeship setting."13
This is because "learning by doing" is so important in drafting.11' A num-
ber of law school programs have been developed to involve small numbers
of students in 'live' drafting projects. Columbia's Legislative Drafting Re-
search Fund," s the Harvard Student Legislative Research Bureau,""
Michigan's Legislative Research Center,"17 and legislative reference bu-
reaus at Vanderbilt and Notre Dame"18 give selected students an opportu-

110. See, e.g., Moore, The Power Within (pts. I & II), 5 FLA. ST. U.L. Rav. 603 (1977), 6
FLA. ST. U.L. REv. 357 (1978); Stewart, supra note 108, at 159-74; LEGmLATwE RE-
FORM: THE POLICY IMPACT (Rieselbach ed. 1978).

111. See generally Dickerson, Legislative Drafting and the Law Schools, 7 J. LEGAL
EDUC. 472 (1955).

112. 2 J. AUSTIN, JUISMUDENCE 1136 (4th ed. 1873), quoted in Lee, The Office of Legis-
lative Counsel, 29 COLUM. L. REv. 379, 403 (1929).

113. See E. BROWN, supra note 49, at 225-26; Hurst, Content of Courses, supra note 54,
at 285; B. LAMMERS, supra note 62.

114. Kernochan, University Service, supra note 67, at 629.
115. Id. Columbia's Legislative Drafting Research Fund has been ably described else-

where. See DRAFTING (R. Dickerson ed.), supra note 30, at 120-32; J. GOEBEL, supra note 67,
at 255-58; Lee, The Office of Legislative Counsel, 29 COLUM. L. Rav. 379 (1929); THE LEGIs-
LATiVE DRAFTING RESEARCH FUND OF COLUMBIA UNmsrrY: A BEHE HISTORY OF THE FRS
SixTv YEARS (1972); Nutting, The Columbia Triumvirate, 51 A.B.A. J. 493 (1965).

116. After ten years of student work on the Bureau, the Harvard Journal on Legislation
was created in 1964. See Griswold, Preface, 1 HARv. J. ON LEGIs. 3 (1964); see also Cumula-
tive Index to Bureau Drafts, 1 HARv. J. ON LEGIs. 193 (1964); Duffy, The Harvard Student
Legislative Research Bureau, 45 A.B.A. J. 181 (1959).

117. The University of Michigan Journal of Law Reform, with a primary legislative em-
phasis, began publication in 1968. See Domanskis, The Journal: After a Decade, 11 U.
MICH. J.L. REF. 1 (1977); see also Estep, The Michigan Legislative Research Center, 41
A.B.A. J. 749 (1955).

118. The NoTs DAME JOURNAL OF LEGISLATION began publication in 1974. "New Dimen-
sions in Legislations" had been published beginning in 1971, and became the JOURNAL. See
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nity for practical experience'1 and involve the law school in public ser-
vice. Experiments with simulated legislative experience, in the past, have
tried to expand the exposure beyond just research and drafting, and gen-
erally have included many more students.12 0

Professor Reed Dickerson recently has been experimenting with ways
to teach drafting to larger classes-a way to overcome extremely expen-
sive individualized instruction and provide training to more students.2 '
His new Materials on Legal Drafting22 seeks to accomplish this. The
deep concern expressed in 1972 by the American Bar Association Stand-
ing Committee on Legal Drafting22 over inadequate law school training
in drafting has led to renewed efforts in this area and led directly to the
recent American Bar Foundation study, Legislative Process and Drafting
in U.S. Law Schools.124

This increased focus'on drafting, however, includes legal instruments,
such as contracts and wills, in addition to statutes.1 2

5 Under Lon Fuller's

Nugent, Fifteen Years of Legislative Research, 8 J. LGIs. 160 (1981).
See also S'roN HALL LEGISLATIVE JOURNAL, which began publication in 1975. Of course

many law reviews have included specific sections on legislation or legislative comments for
years; see, e.g., the sections called "Legislation," in Volume 43 of the HARVARD LAW REvMw
(1929) (this was the first legislation section, and it occurred just after Landis came to
Harvard as Professor of Legislation); see also Maggs, Concerning the Extent to Which the
Law Review Contributes to the Development of the Law, 3 S. CAL. L. REv. 181, 188-89
(1930); Traynor, A Forward to the Vanderbilt Law Review's New Section on Legislation, 16
VAND. L. Rav. 1261 (1963); Traynor, To the Right Honorable Law Reviews, 10 U.C.L.A. L.
Ray. 3, 9-10 (1962); Note, The Need for "State" Reviews, 23 VA. L. REV. 49, 50 n.3 (1936).

119. See Beutel, New Curriculum, supra note 73, at 184; Proffitt, The Ad Hoc Research
and Drafting Program in the Small Law School-The Missouri Experience, 9 J. LEGAL
EDUC. 531 (1957); J. STONE, LEGAL EDUCATION AND PROFESSIONAL RESPONSIBILITY 26-70
(1959).

120. See, e.g., Kelso, supra note 74. For a much earlier program, see Bigelow, Training
Young Lawyers in the Way Laws are Made-Creighton University's Model House, 84
CENT. L.J. 85 (1917).

121. See R. Dickerson, Edited Transcript, INTERNATIONAL SEMINAR AND WORKSHOP ON
TE TEACHING OF LEGAL DRAING 3-7 (University of Indiana, Bloomington, Oct. 3-4, 1975)
("the Achilles heel of teaching legal drafting to large groups"). Dickerson previously had
indicated that drafting must be taught in small groups. See DRArTING (R. Dickerson ed.),
supra note 30, at 51-52.

122. R. DICKERsON, MATERIALS ON LEGAL DRAriNG (1981) [hereinafter cited as R. DICK-
RRSON, MATzRIALS]; see Lenord, Book Review, 33 J. LEGAL EDUc. 552 (1983) (reviewing
Dickerson); see also Hopperton, Teaching Legislative Drafting in Law School: A Model
Course, 19 Duq. L. Rzv. 43 (1980); Hunsaker, Law, Humanism and Communica-
tion: Suggestions for Limited Curricular Reform, 30 J. LEGAL EDUC. 417, 432 (1980) (sug-
gesting a seminar on legislative drafting).

123. DRAFTING (Dickerson ed.), supra note 30, at 173; see also 97 A.B.A. REP. 701, 704
(1972).

124. B. LAMMERS, supra note 62.
125. For this reason, the A.B.A. Standing Committee changed its name from 'Legislative
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broad view of 'legislation' these naturally would be included.12s Ideally,
specific training in statutory drafting would be handled separately. It cer-
tainly has similarities to other forms of drafting, but it also has many
unique qualities. Short of specific attention though, statutory drafting
skills could be developed along with other legal drafting skills. At least
some exposure to the 'easier-said-than-done' problem that Austin de-
scribed should be provided to all law students. The lack of materials
has been a serious problem for drafting courses, but hopefully Dickerson
and others will help.12s Obviously, the case method cannot address
problems of statutory drafting.

Much of the value of studying drafting for those students who will not
become drafters depends on the scope of the training. One approach is
technical-concentrating on the formal structure of statutes, legislative
language, and the drafter's art. The other approach concentrates more on
background research, policy development (and the relationship of the
drafter to the policy makers), and evaluating the efficacy of proposed
sanctions.13 9 The latter approach can provide valuable experience in
thinking like a lawyer even for those who do not return to drafting. It also
brings alive the subject and illustrates the reasoning process concerned in
conceiving and structuring statutory treatment of problems. Finally, it
provides a vehicle for discussion of 'political realities,' including budget
consequences, associated with various proposed alternatives.

Interestingly, the recent explosion in clinical education has provided
virtually no clinical experience in the legislative process.13 0 This is in part
attributable to the pervasive judicial point of view in legal education.
Also, the Council on Legal Education for Professional Responsibility

Drafting' to 'Legal Drafting.'
126. The legislative process, on the other hand, presents the lawyer in his rule-cre-

ating, structure-giving role. It presents him as a planner, negotiator, and drafts-
man. As I use the term "legislation" it refers not merely to the planning and draft-
ing of statutes, but includes the negotiation and drafting of contracts and other
private documents. Thus, the drafting of a will is, in this sense, legislation, since it
establishes a legal framework within which the estate of the testator is adminis-
tered after his death.

Fuller, What the Law Schools Can Contribute to the Making of Lawyers, 1 J. LEGAL EDUC.
189, 192-93 (1948); see also Fulda, supra note 89, at 12-17; A. HARNo, LEGAL EDUCATION,

supra note 7, at 141-42.
127. See supra note 112 and accompanying text.
128. See Dickerson, Edited Transcript, supra note 121. For some challenging and

thought provoking exercises, see J. WHITE, THE LEGAL IMAGINATION 195, 566 (1973).
129. This often appears to be the source of friendly disagreement between Reed Dicker-

son and Frank Grad. See R. DICKE.SON, MATERIALS, supra note 122, at 90, 110-11; Grad. To
Reed Dickerson: A Tribute to the Master, 55 IND. L.J. 426 (1980).

130. But see the discussion of drafting bureaus, supra notes 115-18 and accompanying
text. Temple Law School offers a clinic in legislation.
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(CLEPR) and the Department of Health, Education, and Welfare Law
School Clinical Experience Program81 apparently had an exclusive re-
quirement of direct client contact,18' thought to exclude legislative
representation.

4. Other Issues of Course Content

To a certain extent the study of statutes must include state constitu-
tional requirements and restrictions such as the single-subject rule, rules
governing titles, amendments and repealers, and special provisions con-
cerning appropriations legislation. 13' These limitations enshrined in con-
stitutions reflect the turn-of-the-century dissatisfaction with legisla-
tures.'" They should be contrasted with the relatively unfettered federal
legislative process. Freund felt these matters were very important, but his
view is not universally accepted.1 35

Skills in reading and understanding statutes should be worked on in
legislation courses. Criticism of exclusive reliance on statutes, or the end
product of the legislative process, does not mean facility with statutes
should not be sought. Willard Hurst recommends the required reading of
unedited statutes."' A logical teaching technique would include
problems, with students reading statutes and seeking solutions to specific
questions.18

7 This simply does not lend itself to case method treatment.
The case method, and even the presentation of statutes in modern

cases and materials books, too often depict statutes only as brief excerpts
that have become the focal point of an individual case. Further, it empha-
sizes only hard or borderline cases. This does not familiarize students ad-
equately with the skills of reading statutory materials themselves to find

131. Created by Title X1 of the Higher Education Act of 1965. 20 U.S.C. §§ 1136-1145
(1976 & Supp. 1979). Funding criteria were published at 43 Fed. Reg. 2996 (July 12, 1978).
This program, like many others, is facing budget cuts and no new programs are being
funded.

132. 20 U.S.C. § 1136 provides for a preference to clinical experience in the preparation
and trial of cases. Apparently CLEPR received some proposals for legislative clinics, but did
not fund them.

133. See generally Charlton, Constitutional Regulation of Legislative Procedure, 21
IoWA L. R v. 538 (1936); Williams, Law Processes, supra note 18, at 203-05.

134. See supra note 18 and accompanying text.
135. Freund, A Course, supra note 42, at 504; accord Dodd, Statute Law and the Law

School, 1 N.C. L. Rav. 1 (1922), reprinted in 5 AM. L. ScH. Ry.v 24 (1922); Contra Fulda,
supra note 89, at 12.

136. See Hurst, Content of Courses, supra note 54, at 293; Hurst, Book Review, supra
note 100, at 600.

137. William Draper Lewis used to require students to read the Uniform Partnership
Act and bring in their own hypotheticals. See Lewis, supra note 38, at 737-38; see also infra
note 170.
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answers, or at least direction, and to observe before the fact those areas
that are in legitimate need of judicial interpretation. Assigning statutes,
along with problems, requires students to approach application and inter-
pretation problems the way a lawyer does and to develop his own argu-
ments on these questions. It also can provide a context in which the ca-
nons of statutory interpretation may be evaluated concerning their real
contribution to deciding cases as opposed to rationalizing results.'"

B. Practical Legislative Skills

Relatively few law students will become legislators. But the education
of the potential legislator is just as important as that of the potential
judge.1 39 The dominance of lawyers in the legislative branch, and in gov-
ernment in general, is well known.'" The reason, however, for providing
adequate training in statutes is not that law graduates will become legis-
lators, but rather that statutes will be important in their law practice.

A practicing lawyer in modern times needs legislative skills, if not for
the development and drafting of statutes, at least for their application. A
recent study identified legislation as one of the component legal skills.
"This lawyering operation requires a fundamental understanding of law-
making and the use of legislation, including legislative research and draft-
ing, as well as the interpretation of legislation."'

The lawyer's predictive function on behalf of clients can be as impor-
tant in legislative development of the law as in judicial development.142

Because traditional legal education and legal materials have not prepared

138. Justice Frankfurter observed: "Such canons give an air of abstract intellectual
compulsion to what is in fact a delicate judgment, concluding a complicated process of bal-
ancing subtle and elusive elements." Frankfurter, Some Reflections on the Reading of Stat-
utes, 47 COLUM. L. REv. 527, 544 (1947).

139. Jones, Neglected Opportunity, supra note 11, at 140.
140. Elliott, Requisites for Adequate Legal Training in the Legislative Process, 8 AM. L.

SCI. Rev. 865 (1937); EULAU & SPRAGUE, LAWYERS IN PoLmcs: A STUDY IN PROFESSIONAL
CoNvERGENcE (1964); Hyneman, Who Makes Our Laws? 55 POL. Smi. Q. 556 (1940); Leflar,
School for Legislators, 10 J. LEGAL EDuc. 363 (1958); O'Connor, The Political Behavior of
Lawyers in the Louisiana House of Representatives, 39 LA. L. Rev. 43 (1979).

Blackstone argued that university legal training would benefit legislators because "the
mischiefs that have arisen to the public from inconsiderate alterations in our laws, are too
obvious to be called in question." A. HARo, supra note 7, at 12-13.

141. Holmes, supra note 20, at 579; see also Benthall-Nietzel, An Empirical Investiga-
tion of the Relationship Between Lawyering Skills and Legal Education, 63 Ky. L.J. 373,
385 (1975); H. PACKER & T. ERLICH, NEw DIRECTIONS IN LEGAL EDUCATION 23 (1972) (quot-
ing Dean Bayless Manning on the importance of skills in legislation); Zemans & Rosenblum,
Preparation for the Practice of Law-The Views of the Practicing Bar, 1980 A.B.F. Res. J.
1, 5.

142. Horack, Common Law, supra note 1, at 49; Hurst, Content of Courses, supra note
54, at 282; Murphy, Book Survey, 37 NOTE DAME LAw. 465, 467-68 (1961).
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most lawyers adequately for this function, legislative developments often
take lawyers and clients by surprise. Frank Horack said that "[tihe devel-
opment of legislative policy follows as predictable a system as does the
judicial opinion. ' 143 This predictive skill can be developed only by better
understanding of the process by which statutes are created and adopted.

A lawyer trained by the case method (even in statutory interpretation)
with either real or hypothetical facts always given, may have difficulty
predicting the effect of proposed or newly-enacted legislation. He must
conjure up hypothetical facts, and the reasoning process is basically de-
ductive instead of inductive. This type of 'issue recognition' is the oppo-
site of regular law practice (or law school) in which the client gives the
lawyer facts and the lawyer picks out the legal issues. Here, by contrast,
the lawyer is given the legal rule, and he must create fact situations in
which the rule might apply to the client. These are two very different
mental operations.144

Lawyers may be called upon to represent clients directly before the leg-
islature and its committees. 14

5 More and more professional, community,
public interest, and small trade association groups are seeking legislative
representation. 14' Even legal services lawyers now are representing clients
in the legislative process.1 47 In addition, lawyers have an obligation to ad-
vise clients of relevant statutory developments as they are taking place.
Finally, on the other side, there are some unique problems in represent-
ing policy-making persons or bodies.14

8

143. Horack, Common Law, supra note 1, at 48.
144. See supra note 40 and accompanying text.
145. See Cohen, Good Man, supra note 84, at 586; Cohen, Hearing on a

Bill: Legislative Folklore?, 37 MINN. L. Rzv. 34 (1952); Cohen, Some Observations on Ad-
vocacy: Judicial and Legislative, 41 A.B.A. J. 656 (1955) [hereinafter cited as Cohen, Ob-
servations]; Cohen, Teaching, supra note 92, at 1302-04; Cohen & Robson, The Lawyer and
the Legislative Hearing Process, 33 NEB. L. Rev. 523 (1954); Menard, Proving a Case to the
Legislature, 41 A.B.A. J. 860 (1955).

146. See generally Baheller, Lobbyists and the Legislative Process: The Impact of En-
vironmental Constraints, 71 AM. POL. Sci. Pv. 252 (1977); Beutel, The Presence of Organ-
ized Interests As a Factor in Shaping Legislation, 3 S. CAL. L. R v. 10 (1929); Dykstra, The
Impact of Pressure Groups on the Legislative Process, 1951 WASH. U.L.Q. 306; Gale & Gale,
The Volunteer Lobbyist in the State Legislature, 52 OR. L. REv. 69 (1972); Comment, Law-
yer as Lobbyist, 15 ALBERTA L. REV. 400 (1977).

147. See, e.g., Salsich, Reform Through Legislative Action: The Poor and the Law, 13
ST. Louis U.L.J. 373 (1968); Williams, The Anatomy of Law Reform: Dissecting A Decade
of Change in Florida in Forma Pauperis Law, 12 STETSON L. REv. 363 (1983); Note, The
Poor and the Political Process: Equal Access to Lobbying, 6 HAEv. J. ON LEGts. 369 (1969).
For some much earlier recommendations of legislative change for legal aid clinic clients, see
Stone, Law Students and Legislation, 7 AM. L. SCH. Rav. 1138 (1933).

148. See generally Dession & Lasswell, Public Order Under Law: The Role of Advisor-
Draftsman in the Formation of Code or Constitution, 65 YALE L.J. 174 (1955); Remington
& Rosenblum, The Criminal Law and the Legislative Process, 1960 U. ILL. L.F. 481.
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On both the practical and theoretical levels, legal education should ad-
dress what statutes can do as well as what statutes are.14 In considering
the needs of clients, lawyers should be aware of the various statutory
forms of regulation, control, and ordering, and they should be able to dif-
ferentiate between them.15 The entire area of sanctions should receive
attention in law schools and in the legal profession. In 1931, James Lan-
dis complained: "Not even a catalog of the devices for enforcement is to
be found, far less a knowledge of the fields in which they have been em-
ployed. The legislator must pick his weapons blindly from an armory of
whose content he is unaware."151

Things are not much better today.152 Little thought goes into the mech-
anisms used to make statutes effective or the evaluation of their perform-
ance. Criminal penalties, statutory minimum damages, fines, and other
sanctions appear almost at random. 163

On a philosophical or jurisprudential level, law students should have a
chance to consider such questions as the place of statutes in and their
relationship to the common law,'" the comparison of statutory rules to
common-law principles, the arguments for or against statutes in areas in
which the courts and legislatures have concurrent jurisdiction (such as
torts),155 and the limits of positive law.

C. Course Materials

For many years the lack of teaching materials was a significant impedi-

149. Cohen, Teaching, supra note 92, at 1307; Freund, Prolegomena, supra note 41, at
264.

150. Horack, Objectives, supra note 42, at 22; Wechsler, supra note 84, at 21.
151. Landis, Inaugural Lecture, supra note 2, at 438; see also J. FOEDHAM, THE STATE

LEGISLATiVE INSTTTON 80-102 (1957); J. LADIS, THE ADMSINIsxV PROCESs 121-22
(1938).

152. A few advancements have been made. See Cranston, Reform Through Legisla-
tion: The Dimension of Legislative Technique, 73 Nw. U.L. Rav. 873 (1979); H. JONES,
THE EFFICACY OF LAW 1-35 (1968); H. PACKER, THE LIMITS OF TE CRiMINAL SANCTION
(1968).

153. For example, statutory minimum damages will be permitted, against a due process
challenge of the provision as an invalid penalty, only'under certain circumstances. See, e.g.,
Harris v. Beneficial Finance Co., 338 So. 2d 196, 199-201 (Fla. 1976) (extreme difficulty in
ascertaining dollar value of damages). This is not a sanction that a legislature may use at
will.

154. See, e.g., Williams, Statutes As Sources, supra note 17.
155. See, e.g., Bischoff, The Dynamics of Tort Law: Court or Legislature?, 4 VT. L.

Rav. 35 (1979); Keeton, Creative Continuity in the Law of Torts, 75 HA~v. L. REv. 463
(1962); Morse, Theories of Legislation, 14 DE PAUL L. Rzv. 51, 69-72 (1964); Peck, The Role
of the Courts and Legislatures in the Reform of Tort Law, 48 MN. L. REv. 265 (1963);
Rubin, Common Law and Statute Law, 11 J. LEGAL SrUns. 205 (1982) (comparing economic
"efficiency" of statutes and common law).
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ment to the teaching of statutory law."" Both Roscoe Pound's Outlines of
a Course on Legislation'57 and Thomas Parkinson's Cases and Materials
on Legislation'" were prepared for students at particular law schools and
were not generally available. In 1940, Frank Horack's Cases and Materi-
als on Legislation' " was published by Callaghan and Company. Immedi-
ately it was acknowledged as the solution to the materials problem. ' " In-
terestingly, Horack's book dealt with the development of statutory
solutions to problems, such as collapses of public theaters, as well as stat-
utes themselves,'16 or as Freund had said "how a given situation is to be
dealt with by statute.' ' 6 2

In 1948, a virtual explosion of materials began with the second widely
available book, Horace Read and John MacDonald's Cases and Other
Materials on Legislation.''s Following soon after were books by Julius
Cohen'" and Arthur Lenhofl1e in 1949, and Charles Nutting and Reed
Dickerson's book in 1950.'" Frank Newman and Stanley Surrey's 1955
book ended the materials boom.'1 7 These books have been reviewed ade-
quately elsewhere, and most of them are available in up-to-date edi-
tions. ' " Otto Hetzel's new Materials on Legislation'" constitutes the

156. Freund pointed out this serious problem in 1917. See E. FREUND, STANDARDS, supra
note 21, at 314-21.

157. R. POUND, OUTLINES OF A COURSE ON LEGISLATION (1934) (described in E. BROWN,
supra note 49, at 211). De Sloovere had published a casebook on statutory interpretation in
1931. Beale reviewed the book. See supra notes 27-29 and accompanying text.

158. T. PARKINSON, CASES AND MATERIALS ON LEGISLATION (1934). This book, while pri-
vately published, was known and respected elsewhere. See, e.g., Hurst, Content of Courses,
supra note 54, at 291 n.21; Lee & O'Brien, supra note 56, at 77.

159. F. HORACK, CASES AND MATERIALS ON LEGISLATION (1940).
160. See Hurst, Content of Courses, supra note 54; Cavers, supra note 50, at 1096; Ma-

thews, supra note 94, at 271.
161. Lenhoff, supra note 81, at 117-18.
162. See supra note 97 and accompanying text.
163. H. READ & J. MACDONALD, CASES AND OTHER MATERIALS ON LEGISLATION (1948).

See Emerson, supra note 96. Interestingly, Horace Read, as a research fellow at Harvard,
assisted Pound with OUTLINES OF A COURSE ON LEGISLATION (1934), and those materials in-
fluenced this book. E. BROWN, supra note 49, at 211; H. READ, J. MACDONALD, J. FORDHAM &
R. PIERCE, MATERIALS ON LEGISLATION xvii (3d ed. 1973); see also Kernochan, Book Review,
108 U. PA. L. REv. 765 (1960).

164. J. COHEN, MATERIALS AND PROBLEMS IN LEGISLATION (1949); Hunt, supra note 95.
165. A. LENHOFF, COMMENTS, CASES AND OTHER MATERIALS ON LEGISLATION (1949); see

Radigan, Book Review, 36 IOWA L. REv. 175 (1950).
166. C. NUTTING & S. ELLIOTT, LEGISLATION, CASES AND MATERIALS (1950); see Orfield,

Book Review, 4 J. LEGAL EDUC. 241 (1951).
167. F. NEWMAN & S. SURREY, LEGISLATION, CASES AND MATERIALS (1955); see Braucher,

Book Review, 10 J. LEGAL EDUC. 535 (1958); Linde, Book Review, 66 YALE L.J. 973 (1957).
168. B. LAMMERS, supra note 62, surveys the materials.
169. 0. HETZEL, LEGISLATwE LAW AND PROCESS: CASES AND MATERIALS (1980); see

Luneburg, supra note 93.
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first addition to the Legislation coursebooks in about twenty-five years.
Materials remain somewhat of a problem because of the wide disparity

in conceptions of legislation courses, but certainly there are now adequate
materials for all law schools to be able to provide at least some specialized
training in statutes qua statutes to all their students.

VI. WHY HAS LEGAL EDUCATION NOT KEPT Up?

Why have all the clear pronouncements and warnings by influential le-
gal educators not led to greater changes? Walter Dodd concluded in
1922 170 that statutory law had not received widespread coverage in legal
education curricula because of the domination of the case method that
was unsuited to statute law,171 uncertainty as to specific course content
and some unsatisfactory initial experiments, and the difficulty of adding
to the curriculum.

Albert Harno concluded in his 1953 study of legal education: "It is
passing strange that law teachers could at any time, at least in the mod-
ern era, have ignored a phase so real, so essential to the education of
lawyers as the legislative process. It is an enigma that can be explained
only in the light of the facts of history. 173

Is it really an enigma? Are the facts of history the only explanation or
do we have to look deeper to attempt to arrive at an explanation? In fact,
there are a number of less obvious factors contributing to the 'monopoly
of the judicial point of view' in legal education.

As pointed out earlier, law faculties collectively control curricula, and
law teachers control course content.78 Law teachers and lawyers may not
be competent to recognize their own inabilities to develop meaningful
teaching techniques and materials for statutory law. Lawyer-sociologist
David Reisman suggested: "[It is well known that many judges resent
(quite apart from content) the strait jacket that codes and legislation seek
to impose on their wish to maintain an easy (or invidiously, a 'muddling
through') fluidity in selecting which precedents in the armory of case-law
to follow.'' Reisman referred to the "lawyer's wish to maintain a pat-
tern of practice and teaching in which he can play by ear."P17'

While Reisman's view is uncharitable concerning 'motive,' it points out

170. Dodd, supra note 135, at 3.
171. See 1947 AALS HANDBOOK 72 (1948) (remarks of Karl Llewellyn describing his dif-

ficulties with case-method statutory interpretation and Soia Menchicoffs success with just
statutes and problems).

172. A. HARNO, supra note 7, at 142.
173. See supra note 50.
174. Reisman, Law and Sociology, supra note 92, at 24 n.15.
175. Id.
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that the intellectual process of common-law reasoning is individualistic,
interesting, and challenging. It provides a high degree of discretion. The
flexibility and opportunity for creativity in applying common-law prece-
dent, described so well by Llewellyn,1

7 provide a fascinating and never-
ending challenge. The vested interest one may gain by becoming an ex-
pert in this type of legal reasoning can be a powerful inhibitor of change.
The presence of statutes, at least statutes that already have been
adopted, appears to reduce the discretion of lawyers, judges, and law
professors in solving legal problems. In some ways there is no fun left
when a statute enters the picture.

We have all had the experience of hearing about an interesting situa-
tion or dispute and'building up to the ultimate legal question, only to be
'let down' when told there is a statute on point. It does not seem interest-
ing or challenging to discuss the problem after that. 77 The presence of
statutes keeps lawyers and judges from thinking like lawyers in the com-
mon-law sense and relegates them to the function of, as Professor Gell-
horn said, "interstitialists."17 Cases of disputed interpretations of stat-
utes will continue to arise, of course, but the reasoning process that they
require is different from common-law reasoning. Several commentators
have lamented what they perceive to be a reduced opportunity for legal
creativity with the advent of increased statutory law.17'

Statutes, on their faces, do not explain the reasoning processes that led
to the conclusions they contain,'e as judicial decisions purport to do.8'

176. See K. LLEwELLYN, TE BRemLE Busu 64-69 (1960); K. LLEWELLYN, DCmncG AS-
PEALs, supra note 37.

177. Unless, perhaps, there remains an interesting question of statutory interpretation or
some constitutional doubt about the statute.

178. Gellhorn, Contracts and Public Policy, 35 CoLUM. L. REv. 679 (1935).
179. Judge Friendly commented: "Interpretation of the Fair Labor Standards Act does

not provide the same intellectual excitement as the Long Island Railroad's liability to Mrs.
Palsgraf... although it is immensely more important in day-to-day life." Friendly, Reac-
tions of a Lawyer-Newly Become Judge, 71 YALE L.J. 218, 237 (1961); see also Jackson,
The Meaning of Statutes: What Congress Says or What the Court Says, 34 A.B.A. J. 535,
536 (1948) (Justice Jackson quoted Lord MacMillan on the results of increased stat-
utes: "Advocacy has consequentially lost much of its intellectual interest and scope.").

180. Friedman, On Legalistic Reasoning-A Footnote to Weber, 1966 Wis. L. REv. 148,
158-60; Horack, Common Law, supra note 1, at 42; Radin, supra note 1, at 476 (discussing
major premises leading to statutes). Professor (now Justice) Hans Linde once observed:

A bill need not declare any purpose nor recite any findings. It may be enacted by
members whose minds are wholly closed to reasoned argument because of prior
commitment to one point of view, ignorance and misinformation, lack of interest
and lack of time, or simply because of absence of any opportunity for inquiry and
debate.

Linde, Due Process of Lawmaking, 55 NEB. L. REv. 197, 226 (1976) [hereinafter cited as
Linde, Due Process].

181. Freund, Prolegomena, supra note 41, at 272. Case-law adjudication is based on
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An understanding of the reasoning behind a statute usually must come
from outside the text. The reasoning for adoption of the statute has been
'merged' into the text. All of the words are of equal value (there being no
'dictum'),"' unlike judicial decisions, which tell a story and have a
rhythm and an ebb and flow. Thus, legislation presents itself in a one-
dimensional 'monotone.' Cases, by contrast, are 'easy reading.'16 3 Judicial
decisions persuade; statutes command.'" Statutes, with their "big bang"
origins,16 are just not aesthetically pleasing to lawyers trained in the case
method.'" Furthermore, common-law doctrine, formed in actual contro-
versies, is always instrumental. Statutes, by contrast, may be passed or
remain on the books for purely symbolic reasons.167 The legal profession,
with its focus on the adversary system and judicial enforcement, obvi-
ously will have little interest in these statutes.

Because statutes usually are not applied by analogy beyond their ex-
press terms, ' " they do not appear to contain the same potential as cases.
In other words, a judicial decision will at once provide rules of law to
decide the instant case and the raw materials for extrapolation in future
analogous cases. Cases, therefore, hold a dual interest for the lawyer in a
way not readily apparent in statutes. Not only are cases more interesting
to read, but they also have these two levels of interest-the resolution of
the instant case through the formulation of a rule and the foundation for
common-law reasoning in the future. Future common-law decisions are
put off for another day, while statutes seem to prejudge future cases.

Dean Landis illustrated this distinction by opining that Rylands v.
Fletcher's probably would have had no effect beyond its express terms if

claims of established rights. Fuller, The Forms and Limits of Adjudication, 92 HARv. L.
REv. 353, 369 (1978).

182. See supra note 36 and accompanying text.
183. This is also an idea from David Reisman. See Reisman, Social Science, supra note

33, at 649.
184. Landis, Inaugural Lecture, supra note 2, at 436.
185. N. MlAcCoRMucK, LEGAL REASONING AND LEGAL THEORY 517 (1978).
186. Felix Cohen observed that the legal profession's desire for elegantia juris was justi-

fied in terms of logic, but was actually a matter of aesthetics. See F. COHEN, ETHICAL SYS-
TEMS AND LEGAL IDEALs 56-61 (1933).

187. "Contrary to the instrumentalist canon, the ineffectiveness of a law to achieve its
goal may itself be a policy, a policy shared by the act's opponents and some of its support-
ers, and may be the price for permitting the law to reach enactment." Linde, Due Process,
supra note 179, at 233.

188. But see Landis, Statutes and the Sources of Law, 2 HAmv. J. ON LEGIS. 7 (1965)
(reprint of 1934 essay) [hereinafter cited as Landis, Sources of Law]; Pound, Common Law,
supra note 17; Traynor, Statutes Revolving in Common-Law Orbits, 17 CATm. U.L. Rav. 401
(1968); Williams, Statutes As Sources, supra note 17.

189. [18661 1 L.R.-Ex. 265, aff'd, [1868] 3 L.R.-H.L. 330.
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it had been a statutory rule instead of a common-law decision.'" It would
have lacked potential. Instead, it became the basis for major develop-
ments in the law of torts over many decades.

Another ramification of thinking like a common-law lawyer is distrust
of law created in a political, group struggle process191 instead of a process
of 'legal reasoning.' A common assumption is that legislative bodies do
not respond to rational argument but only to the influence of power and,
therefore, that rational argument need not be developed nor attempted.' 2

This view does not leave much room for thinking like a lawyer.
Although most law professors and lawyers currently acknowledge the

political content of judicial decisions, at least the legal profession main-
tains a virtual monopoly over the judiciary. Lawyers speak the same lan-
guage. Certainly the same cannot be said for the legislature. Legal train-
ing is not a required qualification for legislative service.1 s Entrance into
the legal profession brings with it a heightened social class not necessarily
obtained by nonlawyer legislators. When was the last time a bar associa-
tion went on record for increased legislative salaries?

This lack of a direct relationship between the legal profession and the
legislature can be annoying particularly when the legislature concerns it-
self with private law subjects that traditionally were governed by common
law' " or "lawyers' law." 196 There is some doubt concerning legislators'
qualifications to make law in these areas. While the courts confine their
activities to law, legislatures not only concern themselves with law in the
strict sense; they also spend much of their time on questions of govern-
ment structure and budgets"-questions of little interest to the legal
profession.

Finally, most of the private law questions with which 'lawyers' law' is
concerned were governed by state law. Therefore, statutes in these areas
were state statutes, of little interest to nationally oriented legal educa-
tors. As James Landis observed: "Under the impulse of great law-teach-
ing a national attitude toward the common law has arisen to counterbal-
ance the centrifugal forces of our many states. But even the idea that the
same spirit can control legislative law is wanting."' All of these factors
must influence the way lawyers and law professors feel about legislation,

190. Landis, Sources of Law, supra note 187, at 14-15.
191. Cf. Remington & Rosenblum, supra note 148, at 481 n.2.
192. Cohen, Good Man, supra note 109, at 388.
193. See generally A. RoszwHdAs, LsoisLATIvz LIE (1981).
194. See, e.g., Peck, supra note 155, at 270-75.
195. Hutcheson, Lawyer's Law, and the Little, Small Dice, 7 TuL. L. REv. 1, 2 (1932);

see Horack, Common Law, supra note 1, at 46.
196. Drinan, Book Review, 47 U. Cm. L. REv. 621, 622-25 (1980) (reviewing F. HAYEK,

THE POLMCAL ORDER OF A FREz PEOPLE (1979)); see Cardozo, Ministry, supra note 45.
197. Landis, Sources of Law, supra note 187, at 26.
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particularly after having made great personal investments in common-
law, case method, legal reasoning. All of the rational and intellectual ar-
guments that have been made to show the importance of teaching statu-
tory law ultimately are aimed at these decision makers-the law faculties.

It is fashionable for lawyers and law professors to denigrate legislators,
their motives, and their work product. A familiar comment is that there
are two things one should not watch being made: sausages and laws. The
Legal Realists, however, showed us the value of watching judicial law be-
ing made. Consumer groups showed us the value of watching sausages
being made. Can and should law professors show law students that it is
valuable to watch a statutory law being made?

There still is no fundamental commitment to teaching statutory legal
reasoning and no general agreement on how it should be taught or what
materials should be covered. It is suggested that the distinction between
the process of legislative thinking and the product of legislative thinking
is a fundamental cause of this continuing problem. The problems law
professors and lawyers have in getting interested in and working with leg-
islation, just outlined, all concern the final legislative product. The devel-
opment of statutory solutions to problems, on the other hand, is norma-
tive and intellectually challenging.

Statutes have common themes and trends, and legislators use similar
mechanisms to address analogous problems. Statutes require a creative
and constructive process that Frank Horack called the "common law of
legislation." 1" Statutes can have a two level interest, similar to cases, by
resolving the immediate issues they are intended to cover and, in addi-
tion, by providing ideas for legal reasoning in the development of ideas
for legislative solutions to future problems. Many good ideas for legisla-
tive provisions come from existing statutes.

Lawyers with legislative experience have used their legal skills to create
legal solutions to observed problems and do not view statutes as isolated
phrases or sentences. They can see statutes rather as (sometimes) logical
and integrated wholes. They do not find working with statutes (the final
product) to be boring. They understand the process that leads to the
product. Using declarations of purpose, definitions, prohibitions or affirm-
ative duties, delegated authority, and sanctions to deal with real problems
definitely calls for thinking like a lawyer.

These important legal reasoning skills can never be gained by working
with the finished product or observing parts of it through the eyes of a

198. Horack, Common Law, supra note 1; see also Breitel, The Lawmakers, 65 CoLuM.
L. Rav. 749, 760 (1965); Risenfeld, Law-Making and Legislative Precedent in American
Legal History, 33 MINN. L. Rzv. 103 (1949); Final Report of the Special Committee on
Legislative Drafting, 46 A.B.A. REP. 410 (1921) (report drafted primarily by Ernst Freund).
Freund attempted to cover these common factors in his LEGISATE REGULATION IX (1932).
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court. The types of thinking necessary to make choices between criminal
and civil penalties, for example, or between self-executing and delegated
legislation, cannot be taught with statutes of someone else's making. It is
for this reason that, under the case method, students are required to con-
struct their own arguments to hypothetical variations. Their learning
processes simulate what actually goes on in judicial decision making. Is it
not possible similarly to recreate the reasoning process of statutory law
making, thereby giving new meaning, life, and interest to the final
product?

This is where the disagreement rises over teaching legislative process.
When we talk about development of legislative law, must we include all of
the political considerations involved in the legislative process, such as the
role of the executive, party and legislative organization, and pressure
group and constituent influence? We need not. Collateral readings intro-
ducing these areas should be assigned. Furthermore, 'political considera-
tions' will arise naturally in discussions. But the type of creative and de-
velopmental legal reasoning that goes into statutory law is in itself a
difficult enough assignment, without attempting to cover all of its politi-
cal dimensions.

The normative choices required to arrive at legislative policy, the ra-
tional deployment of various mechanisms of legislation to reflect, achieve,
or carry out that policy, and the techniques of articulating legislative lan-
guage are extremely challenging and creative exercises. Depending on the
normative choice made, the difficult problem may be one of defini-
tion-when a desired class of things or events is-sought to be covered to
the exclusion of all else. Another time the problem may be one of design-
ing an efficient and effective sanction to implement an easily defined nor-
mative choice. Still another time it may be creating an administrative
structure to carry out a general policy. Also, the important issues sur-
rounding the allocation of public resources must be addressed.

Since new statutes must fit into the established body of law, they often
require amendments to other statutes. Many new laws make extensive
use of existing statutory mechanisms, procedures, or definitions, thus in-
terlocking with them.1" This does not happen by accident, but is accom-
plished by people thinking like lawyers. Of course, statutes can be passed
without regard to these factors, like a bull in a china shop, but that
should not be acceptable to the legal profession or to legal educators.

Willard Hurst's thoughts sum up many of these ideas:

The student, as the judge or lawyer, tends to regard the statute book

199. See generally Means, Statutory Cross References-The "Loose Cannon" of Statu-
tory Construction in Florida, 9 FLA. ST. U.L. Rav. 1 (1981); Read, Is Referential Legislation
Worthwhile?, 25 MINN. L. Rsv. 261 (1941).
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simply as a rule book, of no concern to him unless he finds written there
a specific answer to his problem. Nothing is better calculated to dissipate
this provincialism and to reveal the statute book as a flexible and enrich-
ing source for creative legal thinking than the study of statutes not as
rules but as responsible findings of fact and expressions of felt needs of
society.'"

Introducing students to the type of legal reasoning that is used to develop
legislative law can give a complete new meaning to this form of law.

I

VII. TEACHING AND RESEARCHING LEGISLATION

Teaching statutory law requires relevant experience more than any
other subject that comes to mind.20 1 This is a result of the failure of most
law schools adequately to teach statutes directly (students become law
professors) and the inadequacy of the general techniques of thinking like
a lawyer when applied to the development and use of statutory law.2 0 2 A
related problem is that the materials used in Legislation courses cut
across the well-defined substantive specialties of most law professors.
Frank Horack pointed out that a lack of legislative experience generally
will lead professors to concentrate on statutory interpretation and "cling
to the judicial areas when by training and practice they feel more at home
and more comfortable."''

Reed Dickerson observed:

Staffed with teachers whose own educational exposure to legislation has
been filtered through a system that still views the legal order almost
wholly through the eyes of the courts and who are hampered by a lack of
adequate pedagogical techniques, the law schools have largely abandoned
any significant effort to develop the drafting skill or, indeed, to develop
anything more than the shallowest understanding of what drafting is all
about.*"

There has been, of course, some improvement in the overall picture.
The bitter clashes between legislatures and courts over the due process

200. Hurst, Content of Courses, supra note 54, at 290-91.
201. Of course, teaching about statutes is itself a learning experience. See Driedger,

Statutes: Retroactive Retrospective Reflections, 56 CAN. B.J. 264, 268 (1978); R. PouND,
FoRMATrVE ERA, supra note 18, at 70.

202. A 1958 recommended reading list prepared by law professors and deans for prelaw
students listed only one entry under 'legislation:' Jeremy Bentham's INTRODUCTIONS TO THE
PmcWLs AND MoRA oF LaGISLATIN. DEAN'S Lisv OF RECOMMEmED RzADING (J. Marke
ed. 1958).

203. Horack, Objectives, supra note 42, at 18, 20-21.
204. Dickerson, Realistic Goal, supra note 50, at 562. Dickerson believes that the law

schools will respond when the profession begins to demand drafting specialists. Id. at 564.
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and contract clause limitations on needed economic regulation probably
caused an increased interest in statutes among law teachers.'" Further,
involvement with the work of the New Deal and World War II govern-
ment agencies increased the number of lawyers and law professors with
legislative and public law experience.'s" This led to the explosion of
materials and courses in the 1940s.

In 1932, the Association of American Law Schools initiated legislation
'Round Tables' at its annual meetings.' 7 Many of the papers prepared
for delivery at these meetings were published, making a major contribu-
tion to the literature on teaching statutory law.' 0s In addition, this focal
point for those with common interests led to the development of an infor-
mal 'Legislation Lobby' within the legal education community. People
such as Frank Grad, Horace Read, Reed Dickerson,'' Sheldon Elliott,
Charles Nutting, Julius Cohen, Arthur Lenhoff, Frank Horack, Willard
Hurst, and Harry Jones210 formed a small, but extremely dedicated and
competent, cadre of legislation teachers who have carried on the work be-
gun by Ernst Freund of Chicago,' Thomas Parkinson, Noel Dowling,
and Joseph P. Chamberlain of Columbia,"21 and Roscoe Pound and James

205. For an interesting listing of legislative initiatives struck down by courts, see B. CA-
Dozo, PARoxEs, supra note 1, at 100, quoted in Van Voirhis, Cardozo and the Judicial
Process Today, 71 YALE L.J. 202, 212 n.40 (1961).

206. E. BROWN, supra note 49, at 209; P. IRONs, THE NEW DwAL LAwvans (1982); Rauh,
Book Review, 96 HAzv. L. Rev. 947 (1983); cf. Gellhorn, The Law Schools' Responsibility
for Training Public Servants, 9 U. CH1. L. Rav. 469 (1942); Handler, What, If Anything,
Should be Done By the Law Schools to Acquaint Law Students with the So-Called New
Deal Legislation and Its Workings, 8 AM. L. SCH. Rav. 164 (1935).

207. For a survey of legislation round table meetings, see Witherspoon, The Essential
Focus of Statutory Interpretation, 36 IND. L.J. 423, 424 n.1 (1961).

208. See, e.g., Symposium on Judicial Law Making in Relation to Statutes, 36 IN. LJ.
411 (1961).

209. See Pauwels, The Works of Reed Dickerson: A Bibliography, 55 IND. LJ. 434
(1980).

210. In the late 1940s and early 1950s, Harry Jones served as Editor in Charge of the
"Department of Legislation," a column in the A.B.A. JOURNAL. Dating from the 1920s, it
provided commentary on legislative topics of interest to the bar. For a list of some of these
columns, see Kernochan & Murphy, Harry Willmer Jones: Teacher-A Tribute, 79
COLUM. L. REv. 821, 822, 825 (1979); see also Nutting, The Department of Legislation
Through the Years, 51 A.B.A. J. 87 (1965).

211. See, e.g., F. ALLEN, supra note 27; Kent, The Work of Ernst Freund in the Field of
Legislation, 1 U. CHI. L. REv. 94 (1933); Van Hecke, Ernst Freund As a Teacher of Lgisla-
tion, 1 U. Cm. L. Rev. 92 (1933).

212. Many consider Parkinson, who began teaching legislation in 1917, to have been the
first legislation professor in America. See, e.g., J. GOmmL, supra note 67, at 255-56; Kerno-
chan, University Service, supra note 67, at 627. It is likely, however, that Ernst Freund
taught legislation earlier than this, when the University of Chicago Law School opened in
1902.

John Wigmore said that "Practical Problems in Contemporary Legislation" was taught at
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Landis of Harvard.218 Now, of course, a respectable number of law profes-
sors list themselves as teachers of legislation.2 14 Just last year the Associa-
tion of American Law Schools formed the Legislation Section.2" Hope-
fully, this will refocus attention and creative energy on the teaching of
statutory law.

Legislative research usually is not emphasized in legal research and
writing courses. For example, few law graduates are aware of the differ-
ences between and different functions of session laws and codified stat-
utes; nor are they aware of the research techniques to find these materi-
als, along with legislative history. There are, however, a few new materials
being developed in this area.2s Also, the writing emphasis in law schools
is on scholarly or argumentative writing (memos, briefs, case comments)
with virtually no attention to "instruments in which the form of words is
dispositive of legal rights or obligations, that is, legal or legislative
drafting. "217

Law faculty research and scholarship have given inadequate attention
to statutory questions. Harry Jones observed in 1949: "However sympa-
thetically viewed, the record of American legal education-its teaching
methods and its faculty scholarship-in the area of legislation is a record
of neglected opportunity."'' 1 In 1965, Willard Hurst called for a major
redirection of scholarly research resources toward evaluation of statutory
law, drafting, and the actual processes of law making.2" Even in recent

Northwestern beginning around 1910. Wigmore, Recent Phases of Contemporary Legisla-
tive Proposals, 15 ILL. L. Rov. 141 (1920); see also Wigmore, supra note 15, at 826.

213. E. BROWN, supra note 49, at 211.
214. Luneburg, supra note 93, at 214 n.12 (82 law professors).
215. Association of American Law Schools Section on Legislation Newsletter, Jan., 1983,

at 1.
216. See, e4g., Finley, Crystal Gazing: The Problem of Legislative History, 45 A.B.A. J.

1281 (1959); G. FOLSOM, LEGISLATIVE HISTORY: RESEARCH FOR INTERPRETATION OF LAWS
(1972); Roundtable, The Legislative Process, 70 LAw LIS. J. 483 (1977); Cohen, Book Re-
view, 10 HARv. J. ON LEGIs. 521 (1973). Judge Patricia Wald of the United States Court of
Appeals for the District of Columbia recently observed: "It helps somewhat to understand
how the process really works. I do wish more law schools taught students how to interpret
legislative history as well as how to write lucid statutory prose." See, Wald, Some Observa-
tions on the Use of Legislative History in the 1981 Supreme Court Term, 68 IowA L. REv.

195, 214 (1983).
217. B. LAMMESS, supra note 62, at 9.
218. Jones, Neglected Opportunity, supra note 11, at 139 (emphasis added); see also

Cohen, Criminal Law, supra note 101, at 263-64, 270-72; Wechsler, supra note 84, at 19-20.
219. Hurst, Forward: Legislation as a Field of Legal Research, 2 HAav. J. ON LEGIS. 3

(1965); see also Conway, supra note 89 (organizing and carrying out research with a practi-
cal view toward legislative action); Hurst, Old and New Dimensions of Research in the
United States Legal History, 23 J. LEis. HIsT. 1, 2 (1977). For an example of legislative
research, see Paulsen, Child Abuse Reporting Laws: The Shape of the Legislation, 67
COLUM. L. Rav. 1 (1967).
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years, which have seen increased scholarly attention directed to statutory
enactments and proposals, there is still very little research on what may
be referred to as 'law in action. ' 20 This is the only way to learn truly what
law can do and to evaluate it to see if it is serving its purpose or is in
need of change. Scholars need not wait until a statutory problem is recog-
nized and pointed out by an appellate court .22

James Landis said in 1931: "The problem of why statutes, apart from
the difficulties of enforcement, have succeeded or failed to achieve the
aims of the legislature strikes deep into political as well as legal concep-
tions. Its examination might reveal much as to the intrinsic limits of leg-
islative power.'

The American Bar Foundation had until recently a program of research
grants for law reviews."' At least one of these grants supported a major
legislative study-the Catholic University Law Review study of legislative
drafting in federal agencies.2' The National Science Foundation now is
providing similar support through its Law and Social Science, Empirical
Research for Law Reviews program, which certainly could support much
needed law in action studies."'

This research is not the traditional form of legal scholarship, but some
of the major contributions of law professors to the development of law
have been the performance of these studies. Support resources such as
those mentioned above (there are other sources for those who search for
them)2"' can enable law students and faculty members to study whether

220. See Sands, Objectives in the Field of Legislation, 6 J. LEGAL EDUC. 24 (1953);
Yntema, Legal Science and Reform, 34 CoLuM. L. Rev. 207, 219 (1934).

221. Interestingly, the most provocative book in recent years concerning legislation pro-
poses the substitution of judicial for legislative authority. See G. CALARRWss, A COMMON LAW
FOR THE AGE OF STATUTEs (1982). The author rejects, with little analysis, the possibility of
obtaining timely legislative scrutiny of problems with statutes that are becoming dated. Id.
at 6 ("getting a statute enacted is much easier than getting it revised"). For comment on
Professor Calabresi's proposal, see Coffin, The Problem of Obsolete Statutes: A New Role
for Courts?, 91 YALE L.J. 827 (1982); Weisberg, The Calabresian Judicial Artist: Statutes
and the New Legal Process, 35 STAN. L. REV. 213 (1983); Hutchinson & Morgan, Book Re-
view, 82 COLUM. L. REv. 1752 (1982); Mikva, Book Review, 96 HRv. L. Rav. 534 (1982);
Neely, Book Review, 131 U. PA. L. Rzv. 271 (1982).

222. Landis, Inaugural Lecture, supra note 2, at 437.
223. 1976 American Bar Foundation Report 46; 1975 American Bar Foundation Report

37. The program terminated in 1975.
224. Dickerson, The Catholic University Study of Federal Legislative Drafting in the

Executive Branch: A Forward, 21 CATm. U. L. Rzv. 703 (1972).
225. See, e.g., Staff Project, The Tenant Selection Process in Public Housing in Kansas

City, Missouri, 46 U. Mo. KAN. CITY L. Rav. 507 (1978).
226. See, e.g., A. WiDiss, J. LrrrLs, R. CLARK & T. JONES, NO-FAULT AUTOMOBILR INSUR-

ANCE IN ACTION (1977); Note, The California Natural Death Act: An Empirical Study of
Physicians' Practices, 31 STAN. L. Rav. 913 (1979); Note, The Philadelphia Traffic Court,
109 U. PA. L. Rav. 848 (1961); Note from the Editors, 10 HAlv. J. ON Lzos. No. 2 at v
(1973).
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statutes are having their intended effects and whether the negative pre-
dictions of opponents (the 'parade of horribles') are coming true. For ex-
ample, does credit really 'dry up' as a result of the passage of consumer
protection statutes?

Faculty assistance is much more necessary, however, in conceiving,
finding support for, and executing these studies than it is with more
traditional student legal research. Just as in the area of curriculum
change, any redirection in research efforts will be contingent on law
faculty interest and commitment.

VIII. CONCLUSION

Curricular change in legal education reflects a history of responding to
inside and outside pressures and reacting to trends. The need for an ade-
quate response to the ascendancy of statutory law in the American legal
system, however, is not of recent origin. It has been documented by legal
educators and recognized by practitioners for most of this century. It is
not just a fashionable suggestion; indeed it is the opposite.

American legal education is not alone among common-law countries in
having difficulty dealing with statutes.22

7 Other major problems face legal
education in America today, including clinical education, training for pro-
fessional responsibility, coping with second- and third-year boredom, and
providing skills training. But by continuing virtually to ignore statutory
legal reasoning, legal education is denying the legislative side of the legal
system the benefit of some of its best talent. Not only are legislative skills
needed by lawyers in their practice, these skills also are needed by our
legal system.

Law school placement offices should increase their contacts with legis-
lative employers and provide better information on employment in the
legislative branch. Several years working with legislation can be at least
as valuable as a judicial clerkship. Those few years will yield a perspective
on the legal system that will benefit a practitioner through a lifetime of
thinking like a lawyer. 228

227. Apparently there are similar problems in England. See Fitzgerald, Are Statutes Fit
For Academic Treatments?, 11 J. Soc. PuB. TEACH. L. 142 (1971); Graham-Harrison, An
Examination of the Main Criticisms of the Statute Book and of the Possibility of Improve-
ment, 1935 J. Soc. PuB. TEACH. L. 9, 26 (1935); Samuels, Improving the Quality of Legisla-
tion, 3 ANGLO-AM. L. REv. 523 (1974); W. TWINING & D. MmRs, How To Do THINGS WITH
Rur s 218 (1976); Todd, Book Review, 16 Mon. L. Rav. 396, 400 (1953).

228. Many state legislatures have been increasing their staffs. See generally J. BuRNS,

THa SoMnmaas GovEaRSwarS: A CRIcAL STuny op ma 50 AmmucA LzGisATuEs
(1971); Jones, Bill Drafting Service in Congress and the State Legislatures, 65 HARv. L.
Ra9v. 441 (1952); Krasnow & Kurzman, Lawyers for the Lawmakers, 51 A.B.A. J. 1119
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Merely providing adequate justification for teaching statutory law,
however, may not be enough. James Landis reminded us that even if a
subject is adequately justified, the faculty must be able to teach it.'2 ' To
date the literature has concentrated on justification with little attention
focussed on how actually to teach statutory legal reasoning. A friend once
told the author that if he could develop a way to teach legislation effec-
tively, he could become another Langdell. This Article makes no such
pretense, but it does suggest that the challenge of this generation of 'leg-
islation' teachers should be to seek methods of teaching students to think
like complete lawyers and to develop and properly use statutes. This will
take creativity, resources, a willingness to experiment, and hard work. It
can be done.

Julius Cohen observed that lawyers who are experienced in both the
legislature and the judiciary often long for the impartiality and structure
of courts while working in the legislature, but upon returning to court
begin to yearn for the openness and flexibility of the legislature.23 0 Hav-
ing an adequate perspective on the complete legal system and an under-
standing of what each branch can and cannot do, and knowing how to
participate in each process is what it means to be able to think like a
lawyer.

(1965); B. LAmi s, supra note 62, at 44-56; Rosenthal, The State of State Legisla-
tures: An Overview, 11 HoFsTRA L. Rav. 1185, 1190-91 (1983).

229. Landis, Inaugural Lecture, suspra note 2, at 434.
230. Cohen, Observations, supra note 145, at 659; Menard, supra note 145, at 860.
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