
Comments: A Response to
Professor Wade

by William Burnett Harvey*

I. INTRODUCTION

My assignment in the symposium-to comment on John Wade's pa-
per'-could lend itself to easy and pleasant performance. In the paper
there is so much with which I readily agree, and so little with which I
would seriously differ, that I must resist the temptation to evade my
tasks by simply noting how frequently I agree with his views. So, I will try
to sow seeds of useful dispute on terrain John has not visited. Before
doing so, however, I want to mention one point of agreement that will be
evident throughout these comments: the informal style appropriate to
the oral presentation we initially anticipated will be preserved.

One topic on which there could be but will not be dispute is the time
frame used in defining the 'traditional legal education' that we are to dis-
cuss. John Wade introduces his paper with recollections of the early
1950's,' the period when I moved from practice to full-time teaching. By
that time legal education in this country had already built a long tradi-
tion which had been exposed to a searching critique, most forcefully in
the so called Realist movement. Like John, I do not propose to review
that critique and the resulting debates but only to note that by the 1950's
the Realist influence on legal education and scholarship was a vital part
of our heritage. We have enough to discuss if we take as our baseline the
roles, methods, and curricular structures of the university-based law
schools with which I have grown familiar in the thirty years and more I
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have served on several law school faculties.

II. 'TRADMONAL' TEACHING METHOD

We often describe our teaching as following the 'case method,' though
the term seems to focus more on teaching materials than on the method
for dealing with them. It is true that Professor Langdell saw no need to
place before students more than law reports of appellate cases. But by the
time I began full-time teaching in 1951 the term 'casebook' was in large
measure a misnomer. Interspersed with the case reports were text that
was intended to place those cases in a historical, economic, and often po-
litical context, excerpts from law reviews and monographs to suggest
wider doctrinal perspectives, and, even in basic first-year coursebooks,
statutes.

The method most commonly used or professed is usually described as
'Socratic.' An aspirational self-identification with Socrates would not par-
ticularly disturb me, but I would be disappointed if my students were as
consistently manipulable and acquiescing as Socrates' students were. In
my reading of the Dialogues,' I have been puzzled, indeed often amazed,
by the concessions the students made to further the Master's arguments.
A good class of law students should show far more insight-and back-
bone, so I search for a less pretentious label for the method I try to use in
teaching beginning students. I think I am content with the one word 'con-
versational,' that places the emphasis where it should be-on the ex-
change. Perhaps a better word would be 'argumentative,' to stress that
conflicts of view and attempts to sustain positions are expected.

If there ever was a time when all or most teachers were 'Socratic' in the
sense of limiting their participation in the classroom conversation to ask-
ing questions-relentlessly-and abjuring any simple declarative sen-
tence, it predates my own student days. Probably very few teachers ever
were Socratic purists, and any good faculty embraced a variety of teach-
ing styles. Indeed, the individual teacher probably varies teaching tech-
niques to accommodate different objectives that may be dominant in dif-
ferent parts of the course materials.

Some students may find a participatory classroom uncomfortable, be-
lieving that a teacher's efforts to enlist them more actively in the educa-
tional process, the questions, and the continued probing at the soft un-
derbelly of an answer have no purpose other than to humiliate. There
may have been, indeed there may still be, some teachers so sadistically
motivated. If so, they are beyond my experience. And despite the shrill
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denunciations of hierarchical classroom relations and their humiliating
consequences that one hears today from the so-called "critical-legal-stud-
ies' group, my impression is that relatively few students would complain
of classroom intimidation. My own view-somewhere between conviction
and hope-is that if students are made aware that their teachers regard
the classroom conversation as the means of helping them navigate on a
voyage of intellectual and professional self-discovery, they will overcome
their timidity and set sail in good spirits.

Since I believe that good teaching is an art form, I doubt the utility of
most 'how-to' discussion. A strong faculty will have many good teachers
and a diversity of effective styles. I recall one of my law school teachers
who usually made a small formal bow to student involvement and then
proceeded to pose and then answer his own questions. This is not, I am
sure, a generalizeable technique, but, as used by that teacher, it was fasci-
nating and extremely effective. If precept or example had induced him to
become either a straight lecturer or a Socratic purist, I have little doubt
that his teaching would have suffered.

As John Wade acknowledges,' another fairly common criticism of law
teaching is that it is dull or boring. One could reply, fairly I think, that
the interest felt in what occurs in the classroom is as much, perhaps
more, dependent on the subject matter than it is on the way it is taught.
When one considers how little most students entering law school know
about what a lawyer actually does or how a competence to do it is devel-
oped, it is not surprising that a fair number of students discover that they
do not have the requisite interest. Indeed, I find surprising the remarka-
bly large percentage of each entering class who discover they are inter-
ested. In any event, the primary business of the law school is education,
not entertainment. While dullness is certainly not a necessary character-
istic of a sound educational program, neither is a capacity to amuse. Of
all the criticisms of law schools, the one I find most difficult to take seri-
ously is that law teachers might not make it as stand-up comics.

III. TH 'TRADITIONAL' CURRICULUM

A friend on another faculty, in a recent talk at his school, pointed out
that when he began the study of law in a Midwestern state university,
forty-eight years ago, he took courses in Contracts, Criminal Law, Prop-
erty, and Torts, the same courses taken by first-year students in his
school in September 1983. Even if one assumes-as I do-that the
courses behind the labels have changed substantially between 1935 and

4. See Kennedy, Legal Education and the Reproduction of Hierarchy, 32 J. LEGAL
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1983, the degree of apparent stability in the usual first-year curriculum is
startling. On the other hand, the past generation or two have seen some
significant changes in the second- and third-year curriculum. These two
tiers of the law school program invite separate comments.

A. The First Year

Above, I used the phrase 'apparent stability' in describing the first-year
curriculum, and I want to enlarge just a bit on the thought that first-year
curricular stability is in significant measure an illusion. Two illustrations
may make my point most economically. When my friend began law
school, almost a half-century ago, his Property course, I suspect, bore a
striking resemblance to the one I took: much introductory conceptualiz-
ing about such matters as possession, a big dose of Personal Property,
and then Real Property from the Statute of Uses to the array of common
law possessory estates and future interests. Today the Property course,
still usually offered under the same undifferentiated title, may be radi-
cally different; populated largely by overreaching landlords, abused te-
nants, and unscrupulous developers seeking to finesse zoning laws and
other land use controls.

A similar illustration that I know better is provided by the Contracts
course. The one that I took started, and almost finished me, with an in-
terminable treatment of mutual assent doctrine and then continued its
stately progression through such provocative topics as consideration (vir-
tually none of the exciting story of growing reliance protection) to breach.
And with a finding of breach, the story ended. Contract rights and obliga-
tions were left like wispy ghosts on the legal landscape with no apparent
link to hard reality. No one, certainly neither the editor of the casebook I
used nor my teacher, seemed to care two straws what anyone could do
about a contract that got derailed. Today, on the other hand, a substan-
tial treatment of remedies is so conventionally integrated into the Con-
tracts course that its presence may no longer be thought worth noting in
the title of the coursebook.

I have been an enthusiastic participant in this sort of transformation of
the Contracts course. I do not know how many of the other familiar first-
year courses have experienced similar transformations and I lack the cre-
dentials that might qualify me to evaluate such major changes, if they
have occurred. Therefore, I will abstain from sweeping substantive evalu-
ations and express only a nagging concern over process.

If change as substantial, indeed radical, as that illustrated by the two
courses I have mentioned is to occur, where should the responsibility lie
for the decisions initiating and implementing it? I am profoundly con-
vinced that making a course or portion of the curriculum a requirement
should rest on a corporate judgment of the faculty that the courses add to
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each student's education a nonnegotiable part of the underpinning of the
degree. If this view is sound, I believe it would follow that in a hypotheti-
cal school it would be quite inappropriate for the three sections of Prop-
erty to be-as the result of decisions by individual instructors reflecting
their interests and preferences--(1) a course in common-law estates, (2) a
course in landlord-tenant law, and (3) a course on land use controls. Or, if
the faculty of another hypothetical school has reached a corporate deci-
sion that attention to remedies is best given in the basic 'substantive'
courses, I do not believe the individual instructor should be free to over-
ride that decision.

In most law schools then, the traditional labels on the first-year courses
have remained amazingly unchanged, but the teaching materials have
been modernized and made interesting and challenging to a remarkable
degree. This is reflected in the response of most first-year students. As
one who has spent a large percentage of his teaching time in the first-year
program, I can bear witness to the strong motivation, great enthusiasm,
and dedicated effort most students bring to their first year of study. And
unless I conclude that they are much more skillful dissimulators than I
think they are, I must add that the overwhelming majority find their first
year a stimulating and satisfying educational experience. I found this true
in the troubled 60's, and (a recent journalistic sketch of Stanford' not-
withstanding) in schools I know, it seems even truer today.

In the responsibilities assigned to first-year courses, I believe that most
schools are on sound ground. The development in students of craft skills,
the disciplining of their reasoning processes, and their introduction in his-
torical depth to both the basic institutions of private law and the alloca-
tion and control of governmental power seem to me the indispensable
foundation of a sound professional education. To most of the more com-
mon adaptations of or additions to the traditional first-year curriculum
(for example, an orientation or methods course, a purely statutory course,
and 'an arts and crafts' component), I offer neither support nor, in most
instances, strong objections. Most of these courses have never seemed to
me to carry the educational payload provided by concentrated attention
on basic institutions. If much time is to be found for them, it must be
taken from far more productive enterprises. I am concerned also by the
fragmentation of the first-year program into too many components. This
can lead students toward an excessive concern with informational cover-
age and away from methodological development and a critical, evaluative
approach to the norms and processes they are examining.

6. Margolick, The Trouble With America's Law Schools, N.Y. Times, May 22, 1983,
(Magazine), at 20.
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B. The Second- and Third-Year Curriculum

When one turns to the second- and third-year curriculum, luxuriant
growth, unembarrassed by any apparent guidelines or coherent educa-
tional theory, characterizes the development over the past twenty to
thirty years in most schools I know. The upper-class required courses that
still existed when I was a student have long since felt the libertarian guil-
lotine. A few schools have tried modest distributional requirements (for
example, one planning course, one perspective course), but these do not
appear to have caught on. Aside from the many schools that have made a
commitment to increasing the range of clinical opportunities, I see little
evidence of real curriculum planning. Most curricular change appears to
have resulted from ad hoc tinkering responsive to the shifting interests of
individual faculty members. The result in many, perhaps most, schools is
a vast smorgasbord. If the intellectual and professional diet chosen pro-
duces a sound legal education, that outcome appears to be simply acci-
dental. Let me be clear. I am not suggesting that the typical second and
third years of study are in any sense valueless. My points are far more
modest: (1) the upper-class curriculum in most schools reflects no coher-
ent educational philosophy bearing the imprimatur of the faculty's corpo-
rate responsibility for curriculum design and degree requirements; (2) the
evolution and current content of this curriculum result, in the main, from
the decisions of individual faculty members pursuing their own interests;
(3) most schools' insistence on three years (more nearly accurately, six
semesters or their equivalent) of study as the basis for the degree seems
to rest almost entirely on a gross-quantity accreditation requirement im-
posed by the American Bar Association.7

My concern about such an upper tier in legal education goes back many
years. As a young teacher, I once sent a memorandum to my dean expres-
sing doubt that our law school could make a firm, defensible case for
more than about three (the first year, and one more semester) of the six
semesters we kept students. The dean responded graciously: "Thank
you for your interesting memorandum." In none of the schools where I
have worked have my doubts precipitated any serious consideration of
what the second- and third-year students do or should do, but my doubts
survive.

I do not believe that my somewhat jaundiced view of the upper-class
years is idiosyncratic. If many teachers are doubters, why has the second-

7. See A.B.A. STANDARD FOR APPROVAL OF LAW SCHOOLS AND INTERPRETATIONS AND POU-
cuts 305(a) (Aug. 1983). This Standard requires that a law school establish as a condition for
graduation "the completion of a course of study in residence of not less than 1200 class
hours, extending over a period of not less than ninety weeks for full-time students, not less
than one hundred and twenty weeks for part-time students." Id.
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and third-year curriculum not been given a coherent educational mission
or the total degree program perhaps shortened?

It would be too facile to respond to this question by pleading the domi-
nant power of the accrediting agencies and the impropriety of schools'
shortening their degree programs and thereby imperilling the bar admis-
sion of their graduates. While I may differ with the American Bar Associ-
ation Section on Legal Education and Admission to the Baro on specifics,
I have no doubt. that the Section's criteria for accreditation of schools'
reflect sincerely held views on the scope of good legal education. If the
leadership of the law schools should urge upon the Section a coherent,
high quality program of legal education that could be implemented in less
than six semesters or, on the other hand, confess candidly that their re-
sources do not permit them to offer a program that would warrant retain-
ing students for six semesters, I am confident the Section would provide a
careful and perhaps sympathetic hearing. In short, I do not believe the
Section would insist that the law schools continue in significant measure
as custodial institutions for those who must serve out time at high cost to
themselves.

Why then have not the law schools spoken forcefully to the Section?
Why has the Carrington Report ° had so little influence? We surely have
had plenty of evidence that the stimulus and enthusiasm of first-year
work fade away for most students on their return for the second year.
Why has the faculty made so little effort to fill the upper years with edu-
cational ventures that will engage the full talents and energies of their
students? This is not the place for an attempt to offer a full explanation.
I will only suggest some of the factors that I believe an explanation would
include:
(1) Libertarianism. The commitment of most law teachers, particularly in
more recent years, to freedom of student choice has eroded the legitimacy
of course requirements imposed by the faculty, and their devotion to
teacher freedom has gravely compromised any assertion of a corporate
faculty responsibility for the design and content of courses. Thus, the two
traditional components of academic freedom serve to remit most of the
decisions on the content of upper-level legal education to the students
and to individual professorial options more obviously geared to research
interests than to students' needs.
(2) Perceived Success of the First- Year Program. It is ironic that the be-

8. See 1981 A.B.A. SEC. oF LEGAL EDUCATION AND ADMISSION TO THE BAR, STANDARDS,

INTERPRETATIONS AND POLICIES.
9. Id.; see also A.B.A. STANDARD FOR APPROVAL OF LAW SCHOOLS AND INTERPRETATIONS

AND POLICIES (Aug. 1983).
10. Carrington, Training for the Public Professions of the Law, 1971, THE REPORT OF

THE AALS STUDY PROJECT;, PROPOSED FINAL DRArr (1971).

19841



MERCER LAW REVIEW

lief, widely shared by law teachers and other educators," that the first
year program is a real success story serves not only to buffer from critical
examination the first year, but also to suggest that the upper years, which
try to provide more of the same kind of educational experience, are in
reasonably good shape.
(3) Legal Education Has Been Cheap. To enrich and strengthen the cur-
riculum in the last two years would require increased resources. Our uni-
versity administrators have become accustomed to the notion that educa-
tion in law schools is mass education and, therefore, cheap. In some
institutions, law schools show a handsome profit-margin that benefits
other parts of the university, and prudent administrators are reluctant to
surrender this without a solid justification. I do not believe that increas-
ing the variety of dishes on the curricular smorgasbord through added
faculty appointments will provide that justification, nor should it. A bur-
den, therefore, inevitably falls on law school faculties to demonstrate that
the quality of legal education can be much improved by engaging stu-
dents more actively in individualized or small-group instruction, under
guidance and with criticism. Clearly such a development would be much
more expensive. But I believe that central administrations would be more
receptive than we might think to ventures of this kind that would expose
law students-like medical students-to the sources, meanings, and uses
of the knowledge they are still engaged in acquiring. What is needed most
of all is imagination on the part of the faculty in inventing new ways to
teach, other than in large classes plodding through twenty pages a day in
a coursebook.
(4) The Mixture of Purposes to be Served. The diversity of purposes
often ascribed to a modern, university-based law school may produce an
ambivalence that deters curricular reform. Probably no one questions the
school's fundamental role in teaching and training for professional com-
petence, though disagreement between the faculties and the practicing
branches of the profession on the best route to competence is recurrent
and often sharp. This is not surprising, for probing curricular debate
within a faculty is very likely to expose similar internal conflicts. The
redesign and improvement of instructional programs are made more diffi-
cult and complex as the faculty accepts within the range of its teaching
responsibilities students who have no interest at all in preparing them-
selves for standard legal practice. Among these could be full-time stu-

11. I recall a conversation several years ago with the Director of the Center for Research
in Teaching and Learning at a Midwestern university, an eminent educational theorist, not
a lawyer. He said that the law schools, particularly in the first year, offered the most com-
peling model for generalization throughout the university of which he was aware. John
Wade mentioned a similar view in his reference to Martin Mayer's book Ttiz LAwyims. See
Wade, supra note 1, at 753.
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dents in the law school, as well as others in the university, with a serious
interest in understanding the institutions of the law. Those institutions
are remarkably revealing windows through which to view and understand
a society, polity, or economy. Thus, a law school has its own distinctive
contribution to make to its university's total program of liberal education.

The law school's becoming more fully a member of the family rather
than a casual guest in the house of the university finds justification not
only in meeting the law faculty's outreach responsibilities. It is justified
as well by the enrichment of professional education that can result from
greater familiarity with the insights and research techniques of other dis-
ciplines; for example, economics, psychiatry, anthropology, and the other
social sciences.

The same sort of divergence of view on the proper make-up of the
teaching constituency and the range of relevance for the teaching pro-
gram can, and often does, characterize the law school's definition of itself
as a center of scholarship. As in the case of teaching, the needs of the
legal profession are perhaps the core focus of the research enterprise, but
they do not define its proper boundaries. Immediate applicability to the
practical concerns of lawyers must not become the test of legitimate
scholarship within the law school. In the scholars' house are many man-
sions. Even if it would not be presumptuous for me to try to catalog
them, this would not be the place for the effort.

Some recent writers on legal education-the so called 'critical-legal-
studies' folk-appear to suggest an additional and quite different mission
for the university-based law school: to catalyze and point the direction
of sweeping change in our government and economy.12 John Wade has
cited some of their polemics,18 and in certain schools they do appear to
have achieved some influence. I would be hesitant to extend these com-
ments by giving further attention to these critics, if I did not regard their
views as subversive of the essential values of a university, and all of its
parts, and as dysfunctional to needed reform processes within the law
schools. My comments will deal briefly with what appear to be the princi-
pal counts in the 'critical-legal-studies' indictment of legal education.

Charge one: Legal education is hierarchical and hegemonic. The spe-
cifics of this charge range from the supposedly humiliating classroom dy-
namic that I mentioned earlier to the greater influence, and larger sala-
ries, of some, perhaps more senior, members of the faculty. The supposed
preference of the critics is for a 'more egalitarian and libertarian regime
within the law school. Simplistic attempts to transfer structural values
from the liolitical realm to a university strike me as profoundly mis-

12. See Kennedy, supra note 4.
13. Wade, supra note 1, at 756 n.17.
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guided. Their success would necessitate the faculty's abdication of re-
sponsibility for exercising knowledge and judgment in designing and of-
fering a sound program, with the disastrous result of abandoning the
control of the educational process and its content to the uneducated.

Charge two: Legal education rests on the fiction that legal rules and
doctrines have governing or controlling effect in determining legal out-
comes. This appears to be merely an extreme restatement of an old criti-
cism; it can be described as radical neo-Realism. As I have said earlier,
the Realists, including both their 'rule sceptics' and 'fact sceptics,' have
exercised a pervasive shaping influence on American legal education. This
leads me to doubt profoundly the factual accuracy of the critics' charge.
Most teachers would acknowledge, I suspect, the truism that close cases
are close, that most of the cases reaching the higher appellate courts are
in fact close, that close cases become such because of fact uncertainties as
well as the potential relevance to them of the penumbral authority of dif-
ferent common law or statutory rules. Such an acknowledgement would
not blind most lawyers to the fact that comparable uncertainties do not
exist in all cases, that in many cases legal rules have great predictive
value, and that our legacy of rule and doctrine is a highly influential con-
straint on decision in all cases, even the close ones.

Charge three: Law teachers regard legal rules and doctrines as value
neutral. If this charge means what it appears to mean, it is pure hogwash
and sheepdip. If it were true, the law of Nazi Germany or of the Republic
of South Africa would be regarded as axiologically indistinguishable from,
say, the law of England or California. While articulated in a variety of
ways, the view of most American law teachers, I suspect, is that law, as a
specific technique of social ordering, has no necessary ordering of values,
but that the society, polity, and economy contain numerous forces that
vie for influence on the choice of values to be reflected in legal norms and
on the priorities among them. This is a far cry from a claim of value-
neutrality. Good legal education and scholarship seek constantly to bring
to awareness the value premises implicit in legal rules, the conflict and
competition among them, and their processes of change.

Charge four: Law schools aim to indoctrinate students with the val-
ues of the present corrupt and oppressive American society. I need not
pause over the possible tension between charges three and four. It suffices
to say only that law teachers seem to me at least as diverse in their politi-
cal, economic, and social attitudes as the society in general. I have never
detected in this diverse group an orthodoxy shared by political, govern-
mental, and economic leaders. If the charge means nothing .more than
that an effort to identify the implicit value premises of American law
would reveal values widely accepted in the society, it may win an award
for banality but hardly for penetrating criticism.

How is one to explain such a critique of legal education? My answer
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must be somewhat speculative, dependent on interpretation of the pub-
lished writings of the critics. It appears that at least the more vociferous
of the 'critical-legal-studies' writers are profoundly alienated from our
pluralistic, private-autonomy-oriented political system and economy, as
well as from the legal order that draws its value structure from them.
What has produced this extreme alienation is unclear, though it seems a
fair surmise that among the causal factors is a genuine empathy with the
disadvantaged, the victims of historic discrimination, and possibly even
with the less affluent who have simply fared less well in a competitive
system.

The objective of these critics, reflective of their deep-seated hostility,
would seem to be revolutionary change. To those surprised that aspiring
revolutionaries should be tenured comfortably on the faculties of elite law
schools, rather than agitating in the industrial workplace or among the
rural poor, I can suggest no factors of greater explanatory force than rea-
sonably high LSAT scores and a preference for upper-middle class life
styles.

What is the revolutionary agenda or program? The 'critical-legal-stud-
ies' rhetoric includes familiar terms and clich6s (for example, 'Left,' 'Pro-
gressive'), but I can find no evidence of either the understanding or the
discipline that usually characterizes the dedicated Marxist. Insofar as
some glimmering of an image of a better society can be detected in the
writings, it suggests to me a naive anarchism. In the main, however, the
emphasis in the writing I have read is more on attacking the assumed or
asserted 'is' than on explicating any proposed 'ought' in legal education or
in a desired, ultimately transformed society and economy. Those who re-
call well the 1960's fulminations of S.D.S. (Students for a Democratic So-
ciety) and similar groups will experience familiar resonances in reading
much of the literature on legal education produced within the 'critical-
legal-studies' persuasion.

Like their suggested predecessors, the current critics express views ri-
gidified by a moral arrogance that would discourage me from attempts to
engage them in serious, rational discussion. If their attempted indictment
of the law schools, and their parent universities, as lackies of the corpo-
rate society is offered as moral criticism even remotely based on the ideal
values of a university, it loses its moral legitimacy when it emerges as
only a complaint that they, not we, have captured the law schools and
turned them into ideological institutes.

Anyone who can unashamedly write recommending a "law school or-
ganizing strategy" to build a "left bourgeois intelligentsia that might one
day join together with a mass movement for the radical transformation of
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American society" ' bastardizes the professorial role and gravely distorts
the legitimate mission of a university and its constituent schools. Aside
from the value preferences of the particular individual or group, I can
think of no claim to legitimacy that could be advanced for the 'Left-Pro-
gressive's' attempt to co-opt the university or its law school that could
not be advanced with equal entitlement by the Radical Right, the Moral
Majority, or any other group. I believe that our hopes of progress toward
a more open, humane, and just society will remain brighter if our univer-
sities can avoid co-option by any of the ideologues and can continue to
perform the functions of challenging teaching and sound scholarship that
characterize the Western "commonwealth of universities," committed to
"the idea which brought the studium generate into being seven centuries
ago."

1 '

The two basic functions of a university in that commonwealth imply a
third: to maintain with the surrounding society a creative tension; sub-
jecting the established mores, the conventional wisdom, the current polit-
ical programs, the prevalent economic arrangements, and the legal order
that sustains and implements them to an ongoing critique. As teacher-
scholars of the law participate in that critique, they are certainly not dis-
abled from bringing to bear their own value orientations. But I believe it
is incumbent on them to distinguish as clearly and consistently as possi-
ble what they teach as knowledge from what they profess as faith. No
teacher can escape the influence of the latter, but my deepest conviction
insists that faculty members shatter the integrity of their roles as teach-
ers and scholars if they use their status-leverage to proselytize their stu-
dents or to impose an orthodoxy geared to their visions of a better world,
however sincerely held.

Recognizing the risk of appearing unduly parochial, I still believe that
teachers in no other discipline have been as consistently self-critical as
law teachers. Critical introspection about curriculum, teaching methods,
and program objectives comes in waves, on one of whose crests we may
now stand. But even in the intervening troughs, it is usual for law teach-
ers to be actively concerned about better ways of doing their work. I re-
gard this tendency as healthy and would be distressed to think that my
comments here might be interpreted as a complacent benison on the law
school world as it is today. But in our professional environment-as in
the world outside the universities' gates-some balance of perspective is
desirable. With all its defects and limitations, the present American sys-
tem of legal education still strikes me as the most vital and creative yet
devised. Similarly, with all its inefficiencies and failures, liberal, pluralis-

14. Kennedy, supra note 4, at 610.
15. ASHBY, UNvmwIms, BamsH, INDAN, AmFcAN, 5 (1966).
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tic democracy still seems more responsive to the needs and aspirations of
the human spirit than any other system yet devised. We must always wel-
come the critics of the existing system, but devising, elucidating, and de-
fending a better alternative remains the best game in town.

IV. CONCLUSION

As a critic of the current law school curriculum, particularly in the up-
per years, I feel an obligation to conclude these comments with some sug-
gested guidelines for change.

The most obvious objective of the upper curriculum as it now exists is
to convey information on rules, doctrines, and institutions. This is an ap-
propriate, perhaps necessary, but surely not sufficient mission for two-
thirds of the degree program. When information-transmission is the dom-
inant objective, exclusive reliance on courses and seminars strikes me as
peculiarly inefficient. A faculty interested in freeing teacher- and student-
time for more interesting and developmental activities should be able to
identify relevant bodies of information that the student could master
through programmed instruction, syllabi for independent study, and the
use of other inexpensive techniques. Such instructional modes should not
replace all courses in the traditional format, but the latter could be re-
served for those areas that, in the faculty's considered judgment, call es-
pecially for immediate instructor-student contact.

Any faculty ought to be able to identify the components that in the
aggregate, spaced over an appropriate period, constitute the basis for con-
ferring the degree. If among these components are any particular require-
ments, I see no reason for assuming that all of them must be placed in
the first-year program. Indeed, a belief that no requirement beyond the
first year would be tolerable may have led in some schools to an over-
crowding of that critical period with consequent loss of depth and quality.
Though I am not a fervent exponent of required courses, I see no objec-
tion to a faculty's having the full duration of the degree program for ac-
commodating those courses it regards as essential. This would enable the
faculty to specify the temporal order in which required courses would
contribute best to professional education.

It has become fashionable in recent years to assert that the first two to
three months of the first year should suffice for developing the basic pro-
fessional skills. On this front I must remain unfashionable. The continu-
ing refinement of the basic lawyer's skills remains, I believe, an important
objective throughout the three years of study. To the traditional catalog
of skills I would add others: an ability to use, as well as to evaluate the
use of, quantitative methodologies; an array of interpersonal skills
(though I do not know how to teach them and suspect that in significant
measure they may be unteachable); planning-preventative skills aimed at
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shaping transactions and relations in order to avoid the dispute or prob-
lem case; and drafting skills relevant to public sector documents (for ex-
ample, statutes and regulations), as well as to the usual array of private-
transaction instruments. Effective instruction on several of these fronts
will require the retooling of many present members of faculties, as well as
supplementation of the appointment criteria used in ongoing faculty
recruitment.

By 'professionalization,' I mean to suggest a complex process by which
a student comes to understand the role of the lawyer, to deal in a health-
ful and constructive way with the ethical ambiguities and tensions that
role entails, and to see the three years in law school as a steady mounting
of the ladder toward full professional status. I have long been aware of
the travail many beginning students experience as the professional role
they have chosen begins to emerge from the shadows into full awareness
and as the ethical tensions that role can produce begin to impinge. Al-
though many teachers probably have tried, as I have, to respond to these
concerns among their students, I know of no well considered and fully
implemented institutional responses, at least at the first-year level. When
the school acts as if the students' deeply felt doubts and perceptions of
conflict between the professional role and ethical standards do not exist
or do not merit attention, the students' response may be profound aliena-
tion or simply a self-protective stifling of ethically grounded questions
and constraints.

In the post-Watergate years, American Bar Association pressures have
produced new arrays of courses, perhaps required, in Legal Ethics, the
Legal Profession, or Professional Responsibility. I suspect that few teach-
ers would regard these as prominent examples of our pedagogical suc-
cesses. Assessing the causes of our disappointing record with these
courses probably would identify several discrete factors: an undue focus
on norms seemingly dependent for their legitimacy on nothing more than
promulgation by the guild they are to govern; and a failure in many in-
stances to connect the course to any viable intellectual tradition. I am
inclined to think though that one significant cause of limited student in-
terest in these courses is the deadening effect of ignoring during the first
year the ethical concerns that trouble so many students.

I will not digress further with more extended comments on teaching
professional responsibility. Surely I would not suggest merely shifting
into the first year some variant on the familiar and frequently arid upper-
class course. I do believe, however, that developing in the student an
awareness of the historical, social, and political role of the individual law-
yer and of the organized bar, as well as a sensitivity to the ethical dilem-
mas the lawyer frequently confronts, is an important mission of legal edu-
cation from start to finish.

One manifestation of curricular incoherence in the upper years is the
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seeming atomization of the program. Each course typically rests on its
own bottom; and the message too often communicated to the student at
the beginning of each course he elects each semester is, "In this area you
are a rank beginner. When you finish the course, add the self-contained
package of knowledge you have acquired in it to your upper-class grab
bag." Little, if anything, is said that might tell the student that he is
following any kind of rationally designed progression to full professional
competence and status. The medical student-at least when the clinical
years begin-is able to don the white coat and stethoscope, join his teach-
ers in 'rounds' as a younger colleague and, thus, to start acting and feeling
like a budding physician. Law school clinical programs may provide for
some students analogues to this experience, and some clinical offerings
may make important contributions to the students' development. I be-
lieve, however, that hanging around the lower courts waiting for cases to
be called, handling a few minor civil matters, or defending petty-misde-
meanor defendants exacts costs in time and inroads on other instruction
that often seem to me prohibitively high. There must be better ways of
giving students a sense that they are moving toward fuller professional
qualification and are capable of using their knowledge in useful work. The
strong message of the present curricular structure-that only in a gross
temporal and quantitative (credit hours earned) sense is professional de-
velopment taking place-must be muted. If it were and if we transformed
the present atomization and incoherence of the upper-class years into dis-
cernable routes toward steadily growing professional competence, we
would enlist a fuller commitment of students' time and energies to their
studies rather than to employment or other less educationally productive
activities.
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