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Some Observations on the
Present State of Law Teaching

and the Student Response*

by John W. Wade**

I. VIGNTrrs: THEN AND Now

Then (1950's and early 1960's). (1) In 1966, Martin Mayer published
his well-known book, The Lawyers.1 In chapter three, which was devoted
to the law schools,' he referred to the 1961 Report of the National Opin-
ion Research Center.' Among other matters, the Report documented a
survey of certain college seniors who had been interviewed before begin-
ning law school. The survey showed that the number of law students who
rated the caliber of classroom teaching as excellent or good was ninety-

* This is obviously not a typical law review article. The original plans for this Symposium
on Traditional Legal Education called for the contributions to be presented as talks. My
thoughts and notes were gathered for this purpose, and I have retained the approach.

** Dean and Distinguished Professor of Law Emeritus, Vanderbilt University School of
Law. University of Mississippi (B.A., 1932; J.D., 1934); Harvard University (LL.M., 1935;
S.J.D., 1942). Member, State Bars of Mississippi and Tennessee.

1. M. MAYza, THz LAwyES (1967).
2. Most of the chapter appeared as a prepublication article entitled Law Schools: The

Thinking Man's Bastion, in HARPR's MAo. 70 (June 1967).
3. M. MAYER, supra note 1, at 74.



MERCER LAW REVIEW

seven percent for those attending the top law schools, ninety-two percent
for the superior ones, and seventy-five percent for the others.'

Mr. Mayer quoted the author of the Report as stating:

It comes as a distinct surprise to this former graduate student of sociol-
ogy to discover that entering law students overwhelmingly endorse the
caliber of classroom teaching to which they are exposed. Perhaps there
are differences between graduate and professional training that impose
different perspectives on this and other aspects of higher education.*

On this, Mr. Mayer commented:

Apparently it did not occur to a former graduate student of sociology to
go look at some of this teaching himself. If he had done so, he would
have discovered that his respondents were not making subjective ratings;
they were reporting the truth. Law school teaching is on the average (es-
pecially in the first year) more intense and more intelligent teaching than
is offered in any other variety of academic institution in the United
States.6

(2) In the early 1950's, when the extensive Survey of the Legal Profes-
sion was undertaken and completed, several elements of it were prepared
as separate reports and published as separate books. Perhaps the two
most important of these publications treated at some length an article by
Professor Bart Leach of Harvard, referring particularly to his listing of
the basic qualities of a good lawyer: fact consciousness, a sense of rele-
vance, comprehensiveness, foresight, lingual sophistication, precision and
persuasiveness of speech, "and finally, and pervading all the rest, and
possibly the only one that is really basic: self-discipline in habits of
thoroughness, an abhorrence of superficiality and approximation.'" This
last attribute, quoted always with the italics from the original, is implic-
itly but strongly indicated as a prime quality that it is the function of the
law school to instill in its graduates. Most law schools were then ready to
assume that responsibility.

(3) Graduates of the 1950's and beginning 1960's, in my experience,
have spoken almost uniformly of their nostalgia and pleasant memories of
the years spent in law school. One, I recall, spoke of his feeling that that
was the time spent in Camelot.

Now (late 1960's to date). (1) In an article in the May 22, 1983 issue

4. Id.
5. Id.
6. Id. When one recalls Mr. Mayer's earlier book, The Schools (1963), and the research

that he put into it, this comment is very telling.
7. Leach, Property Law Taught in Two Packages, 1 J. LEGAL EDuc. 28, 30-31 (1948),

quoted in A. HARto, LEGAL EDUCATION IN THE UNITED STATES 124 (1953) (emphasis in origi-
nal); see also A. BLAus'rmN ANP C. Pom=, THE AMERIcAN LAWYER 209 (1954).
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of the New York Times Magazine entitled The Trouble with American
Law Schools,9 a Times staff member who had attended Stanford Law
School wrote primarily about the situation there. He spoke at length
about the current student malaise at that school and concluded that "the
greatest single cause for dissatisfaction is the method of instruction ....
To many ... the case method is frustrating, humiliating and. . . 'abso-
lutely stultifyingly boring.' It is also repetitious."' The result, in student
quotes:

Literally, you have courses where on an average day thirty percent of the
enrolled students show up .... Some live up in San Francisco, some
party, some watch TV. And the students who go to class haven't read the
materials so you get these incredibly dead silences when professors ask
the easiest questions. There are a lot of students who are just sliding
by.1

We're not dummies. We figure out what the path of least resistance is,
and the vast majority of us take it. We take the courses in which you can
pick up a course summary or a note-pool a week before the exam. That's
a hell of a lot easier than taking a clinical class.11

(2) A contretemps at Harvard Law School, also in the spring of 1983,
indicated that similar apathy and malaise exist there too. Disturbed by
students' lack of preparation and failure to participate in class discussion,
the faculty voted to permit the teachers, in determining grades, to take
into consideration a student's class participation or lack of it in declining
to respond when called on. The students reacted with outrage and several
hundred of them invaded the Dean's office for a serious confrontation.
The problem still has not been settled."'

Another spring event at Harvard was President Derek Bok's annual re-
port to the University's Board of Overseers and the widespread publicity
arising from it. Bok originally prepared the report in a somewhat differ-
ent form as the Cardozo Lecture before the Association of the Bar of the
City of New York and entitled it Law and Its Discontents: A Critical
Look at Our Legal System' s Almost a jeremiad, the report described the
legal system as sadly wanting in numerous respects. Indeed, the title of

8. Margolick, The Trouble with America's Law Schools, N.Y. Times, May 22, 1983
(Magazine), at 20.

9. Id.
10. Id. at 22.
11. Id. at 36.
12. For reports of the developments, see the issues of the Harvard Law Record in April

and May, 1983.
13. 38 Ric. A.B. Crrv N.Y. 12 (1983). The same issue carried an interesting talk by Pres-

ident Giamatti of Yale University entitled The Law and the Public. Id. at 34.
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the report as it appeared in Harvard Magazine was A Flawed System."
Nor does President Bok spare the law schools. On them he placed the
responsibility for identifying the flaws, learning what can be done about
them, and taking action for putting the solutions into effect. He urged
that they avoid "the sameness of instruction with its constant discussion
of borderline cases and problems by introducing new forms of teaching
and learning for second- and third-year students" in undertaking the
tasks he set forth.'5 He also accused the law schools of training their stu-
dents "more for conflict than for the gentler acts of reconciliation and
accommodation."' President Bok's critical analysis of the legal system
deserves thoughtful study by all of us in the profession.

(3) In 1970, in the midst of the Vietnam War, a student at the Yale
Law School wrote a lengthy and very detailed condemnation of the
school. I lift a single quotation from it:

It seems to me that when looked at as a whole the Yale Law School fails
miserably to live up to its academic and intellectual pretensions. Some
courses are superb; others are really terrible. The great majority re-
present an honest effort ending in mediocrity or intellectual shallowness.
Students who love the law can always salvage something; if nothing else,
they can derive nourishment from the problems presented by* teachers
who fail to follow up or even fully understand what they are saying. But
most students do not particularly love the law; after the first semester
they get little more from class than they could get from a good horn
book.17

II. WHY THE SUBsTANTiAL DIFFERENCE IN THE LAW SCHOOL EXPERIENCE
THEN AND Now?

The first thing to be said is that the series of vignettes I just presented
is not sufficient to give a complete picture. Even at the earlier time, there
was some dissatisfaction with the traditional method of teaching law, at
least in regard to the experience in the upper classes, particularly the
third year. Conversely, there are many law schools at the present time not

14. Harv. Mag. 38 (May-June 1983).
15. Id. at 70.
16. Id. at 45.
17. Kennedy, How the Law School Fails: A Polemic, 1 YALE REv. op LAw & Soc. Ac-

TION 71, 84 (1970). Mr. Kennedy is now a professor at Harvard Law School. For later arti-
cles by him, see First Year Law Teaching as Political Action, 1 Lw & Soc. PRos. 47 (1980)
(speech at 1978 Conference on Critical Legal Studies); and Legal Education and the Repro-
duction of Hierarchy, 32 J. LEGAL EDuc. 591 (1982). For a similar condemnation of legal
education, see Savoy, Toward a New Politics of Legal Education, 79 YALE L.J. 444 (1970).

Contrast all this with the remarks on the Bok criticisms by six law students working with
law firms during the summer, in the September 5, 1983 issue of LAw TiMEs at pp. 1, 26-28.

756 [Vol. 35



OBSERVATIONS

greatly affected by discontent, boredom, and lack of an inclination for
active participation, and certainly many law students in most schools
today find their law school experience a highly stimulating and enjoyable
one. A substantial difference, however, remains in the student impression
of the law school experience during these two periods. Why?

There are obviously many circumstances joining together to produce
this consequence. Perhaps the most significant one has been the long Vi-
etnam episode. The whole of higher education was affected by a major
upheaval. Students did not want to go into the armed services to fight a
war that they considered unjust and unwarranted. Some were staying in
school primarily in an effort to avoid the draft. Some had unrecognized
guilt feelings. All found it hard to concentrate on their studies. Like the
rest of the nation, they were badly frustrated. And, like all human beings,
they took their frustrations out on someone else-without always realiz-
ing what they were doing. Major targets of their frustrations were the
institutions of higher education. They sought confrontations with the au-
thorities, who were regarded as the enemy. They deliberately spread dis-
content and unrest-which led to uprisings-from one institution to an-
other; those who had participated in college sit-ins or other events
subsequently sought enrollment in the law schools of other institutions
for the express purpose of producing similar upheavals there. Satisfactory
settlement of confrontations sometimes proved virtually impossible be-
cause one party was not negotiating in good faith but desired simply to
prolong the confrontation.

The traditional method of teaching law suffered some grievous blows at
the hands of these activists. Whole courses sometimes were denounced as
'irrelevant,' and numerous modifications in law school administration
took place. 8

Following the Vietnam period, the activist fever gradually dissipated,
and finally, as the later students saw that the world reform contemplated
by the activists fell by the wayside, the fever melted into apathy and self-
interest. But the discontent and feeling of malaise remained to a large
extent. It is this combination of apathy and discontent that has contrib-
uted to produce the situation described in the article in the New York
Times Magazine."

A number of other factors also have contributed to the change in the
student viewpoint. Some of these have grown out of the large enrollments
and the correspondingly large classes.

A substantial percentage of students today do not come to law school

18. For a careful assessment of the student activist movement and a thorough treatment
of the "crisis of values in legal education," see Stone, Legal Education on the Couch, 85
HARv. L. Rv. 392 (1971). Dr. Stone is a professor of psychiatry at Harvard.

19. See supra note 8 and accompanying text.
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because of a fixed commitment to engage in the practice of law. Some
enter because they have no commitment to any other field. Some of the
more intellectual would have gone to graduate school to prepare for col-
lege teaching except that there was no real prospect of available openings
in the fields in which they were interested. Others believed that law is
easier and quicker to get into than some other professions and is quite
lucrative; they are motivated primarily by self-interest. Others may have
been influenced by entertaining episodes of Paper Chase (a situation
comedy about law students in which predicaments are created by irra-
tional conduct) or by unrealistic dreams from Perry Mason. Many in
these groups soon find out that the study of law is not what they had
anticipated and become unhappy and discontent. Their discontent grows
and becomes contagious.

The size of the classes means that there is little or no chance for per-
sonal contact or individualized instruction with the faculty members.
Class size also has created a trend toward asking objective questions on
the exams-questions that would be easier for a person having only a
summary, superficial knowledge of the course. Class size also has greatly
discouraged professors from assigning papers in regular classes because of
the severe burden grading them would impose.

Finally, the convergence of a number of circumstances in recent years,
rather than producing an incentive for regular class attendance, thorough
class preparation, and active participation-actually has provided disin-
centives for .these goals. In disregard of the requirements of accrediting
associations,' 0 many law schools have ceased to keep up with or pay any
attention to excessive class absences. Compulsory attendance has been
condemned as childish on grounds that classes ought to be sufficiently
interesting to stimulate regular attendance, but the very reason why they
do not attract attendance is that a student's extensive absences automati-
cally insure that he will find the classes he does attend to be dull, tedious,
and unprofitable.

One of the 'reforms' of Vietnam days has been the substantial inflation
of grades. The 'gentlemanly C' is now a good, solid B or B+. Professors
who used to start with the idea that the average for a class would be a
middle C now regard that as a distinctly inferior grade, and D's are well-
nigh extinct. A return to former standards is almost impossible because of
the competition among law schools in seeking to place their graduates in
desirable locations. A student who sloughs off and does just enough to get
by makes a good grade now. Why should he try for more, especially if he
has satisfactory grades for the first year? Class ranking, however, may

20. See 1981 A.B.A. SEc. oF LEGAL EDUCATION AND Armissio; To Tm BAR, STANDAmDS,
IMWWRETATIONS AND POLICIES § 305(c); cf. A.A.L.S. BY-LAws § 6-1(2).
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continue to produce grade competition. And it may be that if grade infla-
tion stays with us long enough, most people will become aware of its exis-
tence and learn how to evaluate the contemporary grades.

Add to this situation the numerous pass-fail arrangements in different
schools. Experience has shown what kind of incentive they provide. Bas-
ing grades solely on final exams and not taking into consideration effec-
tiveness of classroom performance may have a similar effect.

Other sources of disincentive, though much may be said in their favor,
still need to be restrained. Law review members sometimes undertake re-
search projects and cease attending class for substantial periods of time.
Some students must find outside work in order to attend law school at all.
Tuition is high and growing in great leaps. Law school controls over the
number of credit hours that a student may take, which depends on the
amount of outside work he is engaged in, appears to be fading. If the
student is working in a law office, the temptation may be overpowering to
take much more time for a particular research task at the expense of class
work.

Upperclass students (and even first-year students) now are engaged ac-
tively in the recruiting process for summer work or for location after
graduation. Visitation to the law firms and the attention paid to the stu-
dents are exhilarating and distracting from routine law classes, which are
widely missed. Some observers have declared that the law schools are
turning into mere hiring halls.

These last sources of disincentive are aided and abetted by other devel-
opments that have grown in recent years. These are the 'cold briefs' and
the 'purples,' as they once were called, and the commercial development
and exploitation of course outlines and summaries, printed case briefs
prepared for regular casebooks, pooled class notes, and bar review materi-
als. Believing that they can rely on these, students do not mind missing
class or coming to class unprepared.

Still another factor is peer pressure among the students. In most
schools, the other students find means of dampening a brash student who
continually speaks up in class without having anything of real value to
say. In some schools, the upperclassmen have carried this salutory action
to the point of silencing any volunteered statement or comment and turn-
ing all student response into a terse answer to the exact question, without
elaboration or explanation.

All of this may force the professor to abandon the question-and-answer
method and fall back on the lecture method. While a well prepared lec-
ture well may prove to be distinctly better than course outlines or cold
briefs, when it is given to an unresponsive class and the professor is not
stimulated to show enthusiasm on his part, the class is quite certain to
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prove boring." Is there much difference between enduring these dull ses-
sions and taking a mail order law course from the La Salle Extension
University, in which books setting forth the rules of law in extremely sim-
ple language merely are mailed to the enrollee?"

III. THE 'TRADITIONAL METHOD' OF LAW TEACHING AND ITS VALUES

What is the 'traditional method' of legal teaching, as the term is used
in this symposium? The answer should be simple and not surprising. It
concerns the use of the case method by means of Socratic discourse. The
use of casebooks in law school teaching now has reached the ripe old age
of 102 and shows no signs of decreasing.

A little more than thirty years ago in a single volume of the Journal of
Legal Education, the case method was evaluated and highly praised in
three classic articles by three famous masters-Edmund Morgan, Edwin
Patterson, and Leon Green.'3

Under this method, students resort to primary (original) sources rather
than to secondary ones (texts). They study the cases in advance of class
and then engage in question-and-answer discussion led by the professor
in a joint attempt to deduce from the cases the rules, principles, and stan-
dards properly applicable to the legal problems concerned. In doing this
they are said to develop the 'process of legal reasoning' and learn to
'think like a lawyer.'

Observe that this technique is composed of two separate elements: (1)
studying the appellate opinion in an actual case and (2) discussing that
opinion according to the Socratic technique, with the give-and-take of
question and response conducted by a master with his pupil for the pur-
pose of leading the student to abandon logically indefensible solutions
and finally settle on the correct one.

Originally, the scope of both of these elements was rather narrowly con-
strued. Casebooks contained only the opinions without notes or other
materials, and the class discussion essentially was confined to a one-on-

21. For a comparison of the case method with the English lecture system, see Robertson,
Some Suggestions on Student Boredom in English and American Law Schools, 20 J. LEGAL
EDUc. 278 (1968).

22. Perhaps this is a good place to cite two articles that have collected, through ques-
tionnaires and interviews, student reactions to various circumstances, and then compiled
and presented the data for evaluation. See Carrington and Conley, The Alienation of Law
Students, 75 MICH. L. REv. 887 (1977) (Michigan students); and Stevens, Law Schools and
Law Students, 59 VA. L. REv. 551 (1973). The latter is more than 150 pages long and is very
thorough and complete, covering six law schools.

23. Green, Advocacy and Case Study, 4 J. LEGAL Enuc. 317; Morgan, The Case Method,

4 J. LEGAL EDUC. 379; Patterson, The Case Method in American Legal Education: Its
Origins and Objectives, 4 J. LEGAL EDUC. 1 (1951).
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one colloquy based on logic, with the rest of the class remaining as pas-
sive spectators. But it was the core idea of each element that was impor-
tant, and that idea has not retained its limited and restricted original
scope. Thus, the core idea of the case method is that the opinion and
holding are used as a concrete fact situation from which to draw conclu-
sions regarding the rule of law to be derived. Obviously it does not neces-
sarily take an appellate decision to provide a concrete fact situation to
use in this fashion. One may set up a completely hypothetical fact situa-
tion and derive the logical and legal implications of a holding either way.
Casebooks have been modified in many respects from the original model.
And the core idea of the discussion, although sometimes called Socratic,
need not be confined to a discussion between two individuals; it may ex-
tend to a general discussion including a whole class under the direction of
the professor. It also need not be confined to the purely logical deriva-
tions and implications of the suggested rule: it also may treat ethical
considerations and matters of conflicting policies, still within the control
of the professor. This type of discussion goes more often by the name of
dialectic. In fact, it might accurately be described as forensic dialectic
disputation."

Professor Langdell, the originator of the system, spoke of the method
as a scientific one, apparently on the assumption that proper logic always
would reach a single, correct result, but this comment is largely rhetorical.
In one sense, however, the law class is analogous to a chemistry class en-
gaged in performing a laboratory experiment. The students take the facts
given in the particular case, analyze the relevant legal problems, go
through the same reasoning process that the appellate court apparently
used, and determine whether they come out with the same result-and, if
not, why not. Unlike the chemistry class, this class is not necessarily ex-
pected to reach the same result as the court.

The casebook editor selects a particular case because of its dramatic
fact situation or the excellence or inadequacy of the reasoning process, or
because it illustrates a disagreement among the judges in this court or
between this court and courts in different states, or for some other signifi-
cant reason. The most important circumstance, however, is that the stu-
dents will be dealing with a concrete fact situation. They may try to de-
duce a rule or principle that will reach the right result for this case, and
the professor can test them on the scope of the rule by posing hypotheti-
cals varying in particular details. Logical consistency is quite important

24. Dictionary definitions: Forensic--suitable to courts or to public discussion and de-
bate. Dialectic-systematic argument that juxtaposes opposed or contradictory ideas and
seeks to resolve their conflict. Disputation-the act of disputing, or an academic exercise in
oral defense of a thesis by oral logic. Each of the first two words may be either an adjective
or a noun.
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but not always controlling.
Like the judges, the students are trying to reach a result that is just.

Just for whom? For the parties to the action, for parties in similar situa-
tions, and for society as a whole. Law, it becomes apparent, requires a
balancing of all these conflicting interests. This balancing process may
already have taken place in the previous formulation of a rule of law that
logically applies to these facts. Or it may be that what is formulated is a
general principle from which one of several more narrow or specific rules
may be derived. Or it may be that the rule has incorporated in it a stan-
dard that requires a discretionary application to the particular fact situa-
tion. Standards expressed in terms such as 'reasonable' and 'good faith'
permit the solution to be tailor-made for the exact fact situation. Cer-
tainty of result and individualized application implicate conflicting poli-
cies of the law. The case method can bring out this interplay sharply and
vividly.

In observing how these policies clash in trying to reach a just result, the
student also acquires skill in advocacy. He learns how to select a theory
and present a convincing argument that a decision for his client is the
just result. Justice thus becomes not merely an abstract idea, but a con-
cept that applies to a concrete situation.

When the dialectic discussion is properly conducted to include the class
as a whole, the students all should be actively participating in the pro-
cess, at least mentally. It brings about spontaneity. It is not routine repe-
tition, and the professor may adjust to the way in which the class discus-
sion goes. If he tries to follow too closely to a detailed script, the
spontaneity very well may die out.

The professor is challenged by the thought that in almost every class a
new legal problem that he has not anticipated or thought about is likely
to arise, and he must react immediately in front of the class. He prepares
for class, not by glancing over his notes of yesteryear to refresh his mem-
ory, but by saturating himself in the particular subject matter in order to
become as up-to-date as possible and ready to adjust to the flow of the
class discussion. If he regularly comes into class feeling good, harboring
nothing else in the back of his mind to brood over, and looking forward
with eager anticipation to the give and take of the class discussion, most
of the students will come in with the same anticipation.

They, too, must prepare in advance and be ready to participate ac-
tively. The stress of keeping up with and participating in the discussion
can be highly stimulating. Happily, it frequently can be relieved by laugh-
ter at even corny remarks-laughter with each other, not at a particular
person. While all this is going on, the students should be taking
notes-turning their hands loose to do that while their brains are acting
independently. The notes will be spotted and patchy and will need to be
worked over before starting to prepare for the next day's classes.

762 [Vol. 35



OBSERVATIONS

The case method combined with dialectic discussion is demanding on
both professor and students, but it can be highly stimulating and re-
warding. What the students acquire through it is likely to remain with
them throughout their careers-far more so than if they merely had cop-
ied into their notebooks what they were hearing in a lecture.

IV. CRITICISMS OF THE CASE METHOD DIALECTIC SYSTEM

The prime defect of the dialectic system is that it is vulnerable to a
direct attack. It requires the full and voluntary participation of the stu-
dents. If they do not attend class, they get nothing from it. If they come
to class but are unprepared, they are likely to get very little from the
class session and probably will find it boring. Those who do not partici-
pate in the discussion are merely passive spectators who miss the stimu-
lus of thinking on their own. When the class as a whole fails to partici-
pate, general boredom prevails and the desperate professor perforce falls
back to lecture. The only way to prevail over this defect is to find a way
of obtaining adequate cooperation by the students.

One criticism sometimes offered is that the system is innately boring
and deadening. As just indicated, this may be due to lack of participation
by the students. But it also may be due to the way the professor conducts
the discourse. If he picks one student and engages in a one-on-one collo-
quy with him alone for an unduly long period while the other students sit
back and watch the poor student sweat, they may find the experience dull
and wearisome. The cure is to bring the rest of the class into the discus-
sion. If the teacher always calls on the student to state the case as a mat-
ter of routine, after a time the other students, and even the professor, are
apt to throw their minds in neutral until that formality has been com-
pleted and then perhaps bring them back into gear. Obviously, the an-
swer to this is for the professor to vary the way in which the discussion of
the case is started. With first-semester students, there is need for experi-
ence in verbalizing cases clearly and succinctly and adequately, but this
can be overdone.

It often is said that the case method is wasteful of time. This criticism
has merit. Much more ground can be covered by lecturing, and there are
some portions of almost every course that may be treated better by lec-
ture, especially when the rules are more mechanical and not particularly
productive of policy issues. Trying to cover ground too rapidly by class
discussion is counterproductive, and, while lecturing on an important
chapter is not satisfactory either, lecture, coupled with an opportunity for
students to ask questions, may be the best available course when the time
restriction is inexorable.

The case method is not at its best with large classes. It is easy for many
students to sit back as passive spectators and be bored. Some teachers try

19841



MERCER LAW REVIEW

to meet this problem of the large class by calling on a single student and
carrying on the discussion between the two of them. This, I think, exacer-
bates the problem. Bringing other students into the discussion enlivens
the proceedings and makes them more interesting even for the spectators.

Teachers agree that the traditional method works best with the first-
year students. Upperclass students are blase and the novelty has worn off;
therefore, it is more difficult to make the method work well with them.
This merely means that the professor must be more ingenious in finding
ways to keep the interest of the class. The object is to get the class en-
gaged in disputation on the significant issues of the case without letting
them get bored in preliminary formalities.

The charge sometimes is made that, especially with first-year students,
the Socratic method is used in a way to demean and degrade them and to
embarrass and inflict deep emotional hurts on them. This may happen
sometimes. There are sadists who serve as law professors, too. Perhaps it
is like child abuse;.a child who was abused by his parents is more likely to
turn into a child abuser himself. Some professors adopt a theory similar
to the theory applied at Marine boot camp. The boot is berated, bereft of
his character and personality, so that he can be built up completely
afresh in the confident image that the Corps wants him to have. The first-
year law courses are supposed to strip the student of his loose ways of
thinking in order to teach him to think like a lawyer. Even the old mas-
ters spoke of the 'Spartan Era.'

Of course, I have no thought of suggesting that the professor should
coddle the first-year student. That will not produce the tough-minded
graduate who thinks like a lawyer. He must be shown when his reasoning
is loose or defective or inadequate. But the professor need not be menac-
ing and oppressive by continuing to ply the poor, squirming student with
question after question, to break him down for the edification of the class.
Almost as bad is an obviously paternalistic manner or an attitude of con-
temptuous disdain.

All of this quickly can create the feeling in the students that the profes-
sor and the class are natural enemies, to be dealt with as such. It also
fosters a competitiveness among the students that makes their arguments
in class with each other aggressive and quite unfriendly. And it may lead
the upperclassmen to tease the first-year students by telling them horror
stories, to see them react. It also has been suggested that this engrains
the adversary system in the attorney's mentality and increases the likeli-
hood of litigation rather than reconciliation and settlement.

What is needed is a true sense of empathy between the professor and
the students, combined with an idea that they are working together to-
ward the same end. The teacher in particular needs to be perceptive of
the feelings of the class and should react appropriately to them.

Criticisms sometimes have been raised of the case method, to the effect
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that it cannot work well in treating legislation or historical development,
and that it depends solely on logic and does not permit due consideration
of moral and ethical implications or of general social policies. These criti-
cisms are based on an unduly narrow view of the scope of the system,
which can and should adapt to include them.

V. SOME PERSONAL COMMENTS AND SUGGESTIONS FOR MEETING THE

CURRENT DIFFICULTIES

A. What the Law School Can Do

(1) The law school can carefully study and reassess the present stan-
dards of performance set for enrolled students, to make clear that each
student is fully expected to participate actively in the educational pro-
cess. Class attendance requirements, once explicit, are now often indefi-
nite and perfunctory, or even nonexistent. The relationship between
hours of class work undertaken and outside work commitments also needs
careful study. The law firm recruitment visitation farrago needs to be
reorganized.

Class preparation can be stimulated. Professors should be authorized to
consider classroom performance in determining final grades, if they wish.
The use of unprepared slips may be considered. Examinations should be
composed primarily of fact situations requiring an analysis of the relevant
issues and an organized and clearly articulated essay for the answer. Ob-
jective exams, although much easier to grade, point out the issues and
allow a bright student with only superficial knowledge of the general sub-
ject to guess correctly. In view of the limited amount of time that upper-
class students appear to be devoting to their studies,2 ' it perhaps may be
that some law schools should consider increasing the number of credit
hours required for graduation.

These suggestions are not intended to amount to treating the law stu-
dents as children who have to be told how to act. Rather, they are in-
tended to create for the classes the equivalent of what may be described
by the Navy expression of 'running a taut ship,' as distinguished from a
sloppy one. There is a big difference in morale when the professor auto-
matically expects each person to do things right, rather than just letting
them ride. The sloppy ship creates sloppy habits on the part of most of

25. "In short, the popular conception of law student life as a mixture of long hours pour-
ing over casebooks and endless discussions of the contents of those books is more myth than
reality. By the fifth semester, many students have the equivalent of a two-day work week
and discuss their studies rarely, if at all. At least intellectually law school appears to be a
part-time operation." Stevens, supra note 22, at 653.
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the crew. Remember the Bart Leach quote at the beginning of this paper
about the really basic quality of a good lawyer: "self-discipline in habits
of thoroughness, an abhorrence of superficiality and approximation.'2
Self-discipline flourishes in an atmosphere that is conducive to it and is
likely to dissipate in a continuous atmosphere of laxity and irre-
sponsibility.

(2) The law school gradually can tighten academic standards. The re-
cent grade inflation permeating education as a whole and also affecting
legal education has led to satisfaction with the second best. Rather than
not aspiring to excellence any longer, we simply are giving a different
meaning to that term. The principle of egalite is a very desirable one for
many purposes, but it is hardly appropriate as the basis for evaluating
the performance of law students.

(3) In selecting and retaining law professors, law schools should con-
sider the most significant factors to be a strong desire to teach and the
quality of the teaching. Writing is important and more greatly may en-
hance the reputation of a school, but teaching, I think, should take prior-
ity. An inadequate or disinterested teacher can create much discontent
among the students. The search should be for one like Chaucer's Clerk of
Oxenford: "And gladly wolde he lerne and gladly teche."'

(4) It often has been suggested that a significant source of unhappi-
ness and discontent among leading law schools lies in the fact that since
there are so many applicants, only a small percentage can be accepted. As
a result, all of those who are accepted for admission have been real lead-
ers in college. As they compete against each other, many 'winners' become
'losers'-people in the middle or lower part of the class. The blow to their
egos and resulting unhappiness may turn them into malcontents. A sug-
gested cure for this problem is for the school to conduct many types of
school activities so that all who wish to attain a position of demonstrated
leadership have the opportunity. Thus a school may have more than one
legal publication, a moot court program, a legal clinic program, and vari-
ous groups or societies such as an environmental law society or a group
for promoting alternative means for settling disputes .2 This practice is
by no means novel, and it has many serendipitous benefits. But it is im-
portant to insure that the activities fully meet the school's standard of
excellence.

(5) The law schools must continue their search for effective ways of

26. Leach, supra note 7.
27. G. CHAUCER, THE CANTERBURY TALES, Prologue, 1.308.
28. For discussion of this as a part of the regular law school curriculum, see Sanders,

Conflict Resolution and Legal Process, 8 VAND. L. SCH. RPTR. [No.2] 3 (Fall, 1977); cf. R.
COULSON, How To STAY OUr OF COURT (1968); A.B.A., ALTERNATWE METHODS OF DispuTrE
SETrLEMENT: A SELECTED BIBLIOGRAPHY (1979).
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varying the case method to meet particular needs and be willing to use
other teaching methods that will function better than the case method for
developing certain legal skills and transmitting certain kinds of
knowledge. In the classes after the first year especially, variation in form
and technique is desirable.

Casebooks are now infrequently of the pure type. Notes and text mate-
rial can indicate the status throughout the country of a particular hold-
ing, differing positions taken by other courts, historical development of
the rule, and policy arguments. These materials are available to the stu-
dent before he comes into class, and the discussion can proceed apace
without the professor having to take time to communicate all of these
matters.

Some 'casebooks' offer what are essentially problem courses. The use of
the problem method has much to be said for it. As Dave Cavers has said,
"In the casebook study of cases, the student is studying solutions of
problems, not how to solve problems."3 The two methods are not mutu-
ally exclusive but may be joined together. The professor may give a prob-
lem to the students to solve for the next class or may spring it on the
students to solve then and there. It may be taken from an actual case, or
it may be entirely manufactured. Properly used, this can provide a stimu-
lating variation and is likely to produce greater class participation in
working out the solution. It is not unknown for a teacher to ask the class
to make up its own problems for discussion. One caveat: Do not use the
same problems year after year, or it will amount to a casebook with
known solutions and nothing to do but criticize them.

A wider break from the case method comes in the development of skills
such as drafting (contracts, wills, pleadings, and statutes), appellate argu-
ment (written and oral), interviewing, and counseling, which call for su-
pervised participation in the activity itself. The case method cannot pur-
port to meet these needs, and a different kind of course or law school
activity is required. 0

Classes in trial and appellate practice, drafting, interviewing, and coun-
seling, and activities such as law reviews, moot court programs, and legal
clinics round out a law school curriculum. The important idea to keep in
mind is that their primary purpose is educational, so that their worth
should be evaluated from that standpoint.

Another type of course that can serve both to meet some of the discon-
tent and feeling of alienation of law school seniors and at the same time
to use and assimilate the learning they have acquired, may be identified

29. Cavers, In Advocacy of the Problem Method, 43 COLUM. L. RaV. 453, 455 (1943).
30. See Cavers, Signs of Progress: Legal Education 1982, 33 J. LUAL EDuc. 33, 35-38

(1983); Cheatham, The Lawyer's Role and Surroundings, 25 RocKY MT. L. Rav. 405 (1953);
The Place of Skills is Legal Education, 45 COLUM. L. Rzv. 345 (1945).
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under the generic term 'perspective courses."' The traditional course of
this nature is Jurisprudence. It can use a regular texts2 or collected read-
ings or assigned readings. Given the name Philosophy of Law, it might
have a somewhat different slant. Suppose it were called Contemporary.
Legal Philosophy?33 Other possible topics include: Economics and
Law," Political Science Studies," Judicial Biographies, Legal Semantics,
and Computers and the Law." Courses of this nature may appeal
strongly to some students but turn off others who eagerly anticipate their
prompt entry into practice and are interested only in bread-and-butter
courses. A course of this nature is also difficult to teach, and a failure to
arouse student interest can prove to be deadly.

The scope of a course on Legal Ethics or The Legal Profession would
encompass issues beyond the scope of this Article and only can be men-
tioned here. It should consider the ethical and other duties of the lawyer,
not only to his client, but also to his profession and to the community,
and it should include a discussion of his responsibility to assume a posi-

31. Often they are more effective in a seminar format
32. See, e.g., W. FRIEDMAN, LEGAL THEORY (5th ed. 1967); J. HALL, FOUNDATIONS Of JU-

RISPRUDENCE (1973); E. PATTERSON, JURISPRUDENCE: MEN AND IDbAs or THE LAW (1953); R.
POUND, JURISPRUDENCE (1959); J. STONE, THE PROVINCE AND FUNCTION OF LAW (1961).

33. This might treat works such as R. DWORKIN, TAKING RIGHTS SmIUOUsLY (1977); H.
HART, THE CONCEPT OF LAW (1961) and J. RAWLS, A THEORY OF JUSTICE (1971). It also might
consider some of the writings by the Critical Studies Group. See, e.g., Unger, The Critical
Legal Studies Movement, 96 HARv. L. REv. 563 (1983); THE POLITIcS OF LAW: A PROGIns-
SIVE CRITIQUE (Kairys ed. 1982), reviewed by Levinson, Book Review, 96 HAuv. L. Rv. 1466
(1983); and the articles cited supra note 17.

34. Possible books: G. CALABRESI, THE COSTS OF ACCIDENTS: A LEGAL AND ECONOMIC

ANALYSIS (1970); R. PoSNER, ECONOMIC ANALYSIS or LAW (2d ed. 1977).
35. For instance, R. NozicK, ANARCHY, STATE AND UTOPIA (1974); J. ELY, DEMOCRACY AND

DISTRUST (1980).
36. A personal experience about twelve years ago may be of interest. The course in Juris-

prudence turned out to have more students than the professor thought he could handle with
his teaching technique. Three members of the faculty volunteered to take a second section,
dividing the work among them. For my part of the course, I first took up Dean Pound's
theory of interests and, for the remaining part, I took four pairs of contemporary books with
opposing points of view on the same subjects and had the students study and discuss the
books and their implications for the legal system. The pairs included: (1) C. REICH, THE
GREENING OF AMERICA (1970) and THE CON III CowraovEls: THE CRITICS LOOK AT THE
GREENING OF AMERICA (P. Nobile ed. 1971); (2) A. HACKER, THE END OF THE AMERCAN ERA
(1971) and J. REVEL, WrIoUr MARX OR JESUS: THE NEW AMERCAN REVOLUTION HAS BE-
GUN (1971); (3) C. LAMONT, FREEDOM OF CHOICE AFIRMED (1967); and B. SmNN=E, BEYOND
FREEDOM AND DIGNITY (1971); and (4) another pair that I cannot recall. The students en-
tered into the plan enthusiastically. They all inspected and perused the books, and three or
four students were given primary responsibility for each of them. They studied the books
carefully, prepared written outlines to be passed out in class, and led the discussion with the
rest of us joining in. It was a rousing success and the class was highly pleased with the
experience.
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tion of leadership in improving the law and the legal system in general.3 7

B. What the Law Professor Can Do

(1) Classroom Methods. The professor can remember that the stu-
dents are all legal adults expecting and entitled to be treated as adults. In
the last decade or so, there has come to be a recognition that 'pedagogy'
literally refers to the science of teaching children, and the suggestion has
been made that teaching adults might be called 'andragogy.' Methods de-
veloped for teaching children should be altered when dealing with
adults." Adults are more self-directing and need to participate actively in
the educational process. If the teacher does all of the planning for the
adult students, he is likely to encounter apathy, resentment, and with-
drawal from the students. By the time students reach law school, they
have become legal adults, and they show adult responses to educational
methods. The law school casebook classroom dialectic provides a par-
ticipatory teaching-learning process, letting the students make use of
their own experience and reasoning powers. But this means that the pro-
fessor not only should listen to the students' remarks and respond to
them as one adult to another, but he also should give other students the
opportunity to evaluate the remarks and make responses. Then the pro-
cess works well.3 '

One of my most vivid recollections goes back to the days when Dean
Prosser was engaged in work as the Reporter for the Second Restatement
of Torts. Material that he had prepared came regularly before a meeting
of his advisory committee of torts professors, lawyers, and judges for their
discussion and criticism. At those sessions, all of the committee members
were fully prepared and eager to present their views, but with due respect
for conflicting views of the other members, all under the benevolent con-
trol of Judge Herbert Goodrich. The intellectual stimulation and enjoy-
ment, combined with the satisfaction of doing something important and
worthwhile, were electric. And yet I have experienced class sessions to
rival those experiences, except for the fact that the classes lasted for only
fifty minutes while the Restatement sessions usually lasted for three days.

The time came when Bill Prosser retired as Reporter, and I stepped

37. See O'Connor, Professional Competence and Social Responsibility, 36 VAND. L. REv.

1 (1983); J. STONE, LEGAL EDUCATION AND PUBLIC REsPoNsIBILrrv (1959); Vanderbilt, The
Five Functions of the Lawyer: Service to Clients and the Public, 40 A.B.A. J. 31 (1954);
Wade, Public Responsibilities of the Learned Professions, 21 LA. L. REv. 130 (1960).

38. See M. KNOWLES, THE MODERN PRACTICE OF ADULT EDUCATION: ANDRAGOGY VERSUS
PEDAGOGY; see also Bloch, The Andralogical Basis of Clinical Legal Education, 35 VAND. L.
REv. 321 (1982).

39. Application of this approach to legal education is spelled out in some detail in Bloch,
supra note 38, but this treatment is concerned primarily with clinical instruction.
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into his large shoes. The first time I brought a presentation before the
ALI Council, there were some fairly sharp criticisms of one or two mat-
ters. My face reddened and I mentally bristled at this attack on my intel-
lectual child. And then, all of a sudden, it dawned on me that these peo-
ple were not attacking me or my product. They were trying to help me to
attain the best possible Restatement position. We were working together.
It was remarkable how much more smoothly and effectively things went
after that insight, both in the Council and on the floor of the Institute. So
it is with a law school class. If the idea can permeate that the teacher and
students are adults working together to find the correct solution (the one
attaining the best balance of conflicting interests), the view that teacher
and students are natural enemies disappears.

It may take a bit of teaching experience to develop it, but a good
teacher acquires a true feeling of empathy for the students-both in the
classroom and in individual encounters. He can sense when the class is
still confused or when it is ready to move on, when it is disturbed about
something else, or when it is in a complacent mood and needs to be
alerted to the uncertainties still remaining. He needs to cultivate this gift
by using it.

Class procedure needs to be varied to keep it from becoming too rou-
tine. Occasionally opening the class with a-squib (a joke, a quotation, a
story) may be helpful in getting the attention of the class and putting it
in a pleasant mood. Succinctly summarizing yesterday's class to set the
background for today gets the class to thinking, especially if a different
way of expressing yesterday's ideas is used. The class can be in a relaxed
mood and yet have true intellectual tension. Wisecracks and corny puns,
especially if they are extemporaneous, will give rise to laughter and some-
times to friendly boos. It is helpful to call attention to occasions on which
the law may need reform and spend some time on what and how, and also
to call attention to legal organizations engaged in efforts to improve the
law or its administration (ALI, NCCUSL, American Judicature Society,
and bar associations).

(2) Relations with students. I already have mentioned the need for
empathy in the classroom. With large enrollments, opportunities for con-
tact with students outside the classroom are restricted. But they should
not be discouraged unless it is really necessary, and they well may be
created on occasion--as for a luncheon or some other meeting.

Whether he desires it or not, a good law teacher will be used by some
students as a role model. A realization of this should lead him to consider
what kind of a model he will be. He should not be opinionated but should
see both sides of an issue. He should write books or articles that express
ideas clearly and are normally constructive. He should show an active in-
terest in activities of bar associations and legal organizations. He should
be interested in local, national, and world affairs, and should make refer-
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ences to them in class discussions.

VI. CONCLUSION 40

Is the traditional method of legal education waning? Is it on the way to
becoming decrepit and eventually disappearing? Let me quote and adopt
the words of Eddie Morgan:

The conclusion of this whole matter is that today, as in Langdell's time,
the objective of a legal education is primarily to train the student to
meet and solve the problems which constantly confront the lawyer and
the judge. This requires of him a capacity to think hard and straight, a
settled determination to accept the ipse dixit of no man or group of men,
the ability to make a searching analysis of a complicated state of facts
which will disclose the legal problem involved therein, a resourceful im-
agination to discover possible solutions, the patience to investigate their
validity and practicability, and the courage to form and act upon his own
considered judgment. No method of instruction has been or will ever be
discovered that will enable any law school in three or four short years to
equip him with these qualities and capacities. But experience has shown
that the best available method of giving him a sure foundation for their
acquisition is the case method."1

One who agrees with this goal, and also with the assertion that experi-
ence has demonstrated that the case method, cum dialectic, is the best
method for attaining it, must conclude that the case method cannot be
abandoned but must be kept.

This does not mean, however, that the method must retain the same

40. I must call attention to several valuable studies of legal education done under the
auspices of the American Bar Association and the A.B.A. Foundation. They include Boyer &
Cramton, American Legal Education: An Agenda for Research and Reform, 59 CORNELL
L. Rav. 221 (1974); Gee & Jackson, Current Studies of Legal Education: Findings and
Recommendations, 32 J. LGAL EDUC. 471 (1982); Macauley, Law Schools and the World
Outside Their Doors 1h: Some Notes on Two Recent Studies of the Chicago Bar, 32 J.
LIeAL EDUc. 506 (1982); and Schwartz, The Reach and Limits of Legal Education, 32 J.
LUAL EDUC. 543 (1982). These treatments make use of a number of studies of the legal
profession in general. Reference also should be made to Robert Stevens' recent book, Law
School: Legal Education in America from the 1850s to the 1980s (1983).

41. Morgan, supra note 23, at 391. Consider also the remarks of Karl Llewellyn:
Case-instruction is not only the most significant American contribution to legal
education, but it is unrivalled as a machinery for basic training in analysis of hold-
ings and in application of doctrine. It is amazingly flexible. It can be readily ad-
justed to almost any size of class and almost any instructor's individuality. It is
certainly a necessary part of future American Legal Education.

The Place of Skills in Legal Education, 45 COLUM. L. Rzv. 345, 351 (1945). This is a Report
of an A.A.L.S. Committee on Curriculum. Professor Llewellyn was chairman of the
Committee.
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form and procedures that it had in Langdell's time or even Morgan's. The
case method is flexible and adaptable. I have tried to state some of the
adaptations, modifications, and supplementations that will help toward
that end.

The teaching of law is a marvelous profession. It affords the continuous
opportunity for a high degree of intellectual stimulation and pleasure. It
does not constrain its practitioner to take a particular side or position but
encourages him to see and evaluate both sides and reach his own inde-
pendent decision. It affords him many opportunities to aid in molding
and adapting the law to make it better for society, without being con-
trolled by the desires of any special-interest group. It keeps him mentally
sound through constant contact with fine young minds and personalities.

Surely we practitioners of the profession of law teaching are sufficiently
smart and ingenious to find appropriate ways to adapt our present teach-
ing practices to meet the sources of the current unrest.4 This is a chal-
lenge that we must meet.

42. I do not intend to intimate that law teachers are not already working on the problem
or that my 'observations' are new or original. Indeed, if it should turn out that the para-
mount source of the unrest is to be found in a significant and enduring cultural change for
young people in general and students in particular, then efforts to improve the state of law
teaching perforce will prove fruitless and well may be abandoned. Cf. Allen, The New Anti-
Intellectualism in American Legal Education, 28 MERCER L. Rv. 447 (1977). My belief is
otherwise. I think that ideals are returning and that they will replace cynicism, apathy, and
self-interest. Law teachers can play an important part in bringing that development about. I
am sure that the great majority of them would enlist voluntarily in the effort.
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