
The Exclusionary Rule And A Good-Faith
Exception: Is it Time for a Change?

Since the advent of the exclusionary rule, many lawyers, legal scholars,
and other commentators have written to support and to oppose the rule.1

In an effort to solidify a meaning for the fourth amendment and to pro-
vide a remedy for violations of the amendment, the Burger Court has
severely limited the Warren Court's expansion of the rule.' A further lim-
itation of the exclusionary rule appears certain. The Court has granted
certiorari on three cases' for the October 1983 term that should provide
the Court with the opportunity to reevaluate the exclusionary rule and
analyze any possible alternatives or modifications.4 The Court's decision
should settle much of the confusion and speculation concerning the effec-
tiveness of the present rule.

This comment begins with a brief historical perspective of the exclu-
sionary rule and some of its inherent weaknesses. It will analyze the three

1. See White, Forgotten Points in the "Exclusionary Rule" Debate, 18 MicH. L. Rav.
1273 (1983) and LaFave, The Fourth Amendment in an Imperfect World: On Drawing
"Bright Lines" and "Good Faith," 43 U. Prrr. L. Rzv. 307 (1982).

2. Cf. Mapp v. Ohio, 367 U.S. 643, 654-55 (1961) (The Warren Court expanded the ex-
clusionary rule's application to the states.) with United States v. Peltier, 422 U.S. 531, 541-
42 (1975) (The Burger Court limited the rule by holing it to be inapplicable when an officer
in good faith relied on a court precedent that was later overruled.); and Michigan v. DeFil-
lippo, 443 U.S. 31, 37-40 (1979) (The Burger Court again limited the rule by holding it to be
inapplicable when an officer seizes evidence in good faith with sufficient probable cause for
violation of an ordinance that is later ruled to be unconstitutional.).

3. United States v. Leon, No. 82-1093 (9th Cir. Jan. 19, 1983), cert. granted, 103 S. Ct.
3535 (1983) (No. 82-1771); People v. Quintero, 657 P.2d 948 (Colo. 1983), cert. granted, 103
S. Ct. 3535 (1983) (No. 82-1711); Commonwealth v. Sheppard, 387 Mass. 488, 441 N.E.2d
725 (1982), cert. granted, 103 S. Ct. 3534 (1983) (No. 82-963). The Supreme Court dismissed
certiorari in Quintero because of the death of the defendant, rendering the State of Col-
rado's appeal moot. See 52 U.S.L.W. 3460 (1983). Due to printing complications rendering
deletion of the case from the Article infeasible and the continuing importance of the fact
pattern in Quintero, the editors have elected to leave the discussion of the case intact

4. See generally W. LAFAvz, SwtcH AND Sunzus, A Tnzvss ON Tm Fotm Am-m
mENr162-219 (1978), which discusses civil suit, criminal prosecution, disciplinary proceed-
ings, expungement of arrest records, injunction, and self-help as possible alternatives. See
also Davidow, Criminal Procedure Ombudsman Revisited, 73 J. Cu. L. & CiumoLOGy
939 (1982); C. Wsrrnnsun, CaMNmA PRocsnww 37-53 (1980); and Geller, Enforcing the
Fourth Amendment: The Exclusionary Rule and its Alternatives, 1975 W ASH. U.L.Q. 621
(1975).
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cases presently before the Supreme Court. The comment will next ana-
lyze a good faith exception to the exclusionary rule by evaluating the va-
rious possible alternatives for a definition of 'reasonable good faith.' The
focus will be on the distinctions between objective good faith and subjec-
tive good faith and between mistakes of fact and mistakes of law within
the context of the three cases on certiorari. The comment concludes by
summarizing the apparent positions of the current Supreme Court Jus-
tices on a modification of the exclusionary rule.

I. HIsTORiCAL PERSPECTIVE

The first significant statement cdncerning the exclusionary rule
emerged in Boyd v. United States,' in which the Supreme Court reasoned
that the intimate nexus between the fourth amendment's right against
unreasonable search and seizure and the fifth amendment's right against
self incrimination barred the compulsory production of defendant's pri-
vate books and papers.s The exclusionary rule was definitively announced
by a unanimous Court in the landmark case of Weeks v. United States.7

The Court in Weeks held that the letters seized in an unlawful search
and seizure of defendant's residence by U.S. officials should have been
restored to defendant, and that it was prejudicial error to permit their
use in the criminal proceeding against defendant.8 Thus, the Court es-
poused the well-known exclusionary rule.

In 1949, the Court in Wolf v. Colorado9 addressed the issue of whether
the exclusionary rule should be extended to encompass state criminal
cases. A sharply divided Court" held that although an illegal search and
seizure was an implicit violation of a constitutional right," the exclusion-
ary rule was not a constitutionally mandated remedy."2 The Court rea-
soned that the rule was only a judicially created rule applicable to federal
courts and was not to be imposed upon state courts.13 Eleven years later,
however, the Court foreshadowed the extension of the exclusionary rule
to the states when it held, in Elkins v. United States,14 that evidence
unlawfully seized by state officers was inadmissible in federal

5. 116 U.S. 616 (1886).
6. Id. at 634-35, 638.
7. 232 U.S. 383 (1914).
8. Id. at 398.
9; 338 U.S. 25 (1949) (overruled by Mapp v. Ohio, 367 U.S. 643 (1961)).

10. Five Justices were in the majority, one concurred, and three wrote separate dissents.
11. 338 U.S. at 27-28.
12. Id. at 33.
13. Id. at 31-32. The Court stated that the rule should not be imposed upon the states as

"an essential ingredient of the right." Id. at 28-29.
14. 364 U.S. 206 (1960).
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prosecutions."'
One year after Elkins, the Supreme Court, in Mapp v. Ohio,16 over-

ruled Wolf by declaring the exclusionary rule applicable to the states.17

The Court relied on the fourth amendment to support the rule and ex-
tended the rule to the states via the fourteenth amendment. The Court
stated that since "the Fourth Amendment's right of privacy has been de-
clared enforceable against the States through the Due Process Clause of
the Fourteenth, it is enforceable against them by the same sanction of
exclusion as is used against the Federal Government."" The Court articu-
lated three rationales in support of the exclusionary rule. First, the rule
provides protection of the defendant's personal constitutional rights."'
Second, the rule ensures the "imperative of judicial integrity"0 by with-
holding the implicit judicial sanction of lawlessness that results from ad-
mission of the evidence. Third, the Court espoused the "deterrent safe-
guard" rationale. The Court, quoting the Elkins decision, stated that
the purpose of the rule "is to deter-to compel respect for the constitu-
tional guaranty in the only effectively available way-by removing the
incentive to disregard it."'

The Burger Court has neglected two of the three rationales for the ex-
clusionary rule and relies on the deterrence rationale as the exclusive rea-
son for the rule." The Court has also construed the deterrence factor in
such a manner as to cause a curtailment of the exclusionary rule. Since
Mapp, the exclusionary rule has been eviscerated to the extent that its
application has been confined, in essence, to encompass only the criminal
courtroom trial process." The Court has implemented a 'technical good
faith' exception and a 'good faith reliance upon an unconstitutional stat-
ute' exception." In United States v. Peltier," the Court held that defen-
dant could not have evidence suppressed that was discovered by a good

15. Id. at 223.
16. 367 U.S. 643 (1961).
17. Id. at 654-55.
18. Id. at 655.
19. Id. at 656-57.
20. Id. at 659 (quoting Elkins v. United States, 364 U.S. 206, 222 (1960)).
21. Id. at 648.
22. Id. at 656 (quoting Elkins v. United States, 364 U.S. 206, 217 (1960)).
23. See Stone v. Powell, 428 U.S. 465, 484-85 (1976); United States v. Peltier, 422 U.S.

531, 536 (1975); United States v. Calandra, 414 U.S. 338, 347-48 (1974).
24. See United States v. Caceres, 440 U.S. 741, 755-57 (1979); Stone v. Powell, 428 U.S.

465, 493-96 (1976); United States v. Janis, 428 U.S. 433, 453-54 (1976); Michigan v. Tucker,
417 U.S. 433, 450-51 (1974); United States v. Calandra, 414 U.S. 338, 349-52 (1974).

25. See Michigan v. DeFillippo, 443 U.S. 31, 37-40 (1979) and United States v. Peltier,
422 U.S. 531, 541-42 (1975).

26. 422 U.S. 531 (1975).
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faith reliance on a court precedent that was later overruled.27 In Michi-
gan v. DeFillippo2 , the Court held that evidence was admissible when
seized in a good faith arrest with sufficient probable cause for violation of
an ordinance that was later ruled to be unconstitutional."

I. PROBLEMS WITH THE EXCLUSIONARY RULE

In Bivens v. Six Unknown Federal Narcotics Agents,"° Chief Justice
Burger stated in his dissent: "[T]he history of the suppression doctrine
demonstrates that it is both conceptually sterile and practically ineffec-
tive in accomplishing its stated objective."3' The Chief Justice based this
conclusion on the fact that the exclusionary rule had failed to deter police
and resulted in "the release of countless guilty criminals."3' Chief Justice
Burger also found it anomalous that every violation of the fourth amend-
ment, whether a technical violation or a gross violation, should result in
suppression of evidence whether the case involved a misdemeanor posses-
sion charge or a multiple homicide.33 ,

The Chief Justice, however, did not identify all of the problems with
the exclusionary rule. Although empirical data to support the existence of
a problem of police perjury is rare," experienced attorneys and judges
who deny that it exists are rarer still."s The sheer multiplicity"e of so

27. Id. at 541-42.
28. 443 U.S. 31 (1979).
29. Id. at 37-40.
30. 403 U.S. 388 (1971).
31. Id. at 415 (Burger, C.J., dissenting).
32. Id. at 416.
33. Id. at 418-19.
34. But see Note, Effect of Mapp v. Ohio on Police Search-and-Seizure Practices in

Narcotics Cases, 4 COLUM. J.L. & Soc. PaoBs. 87, 94-95 (1968), which interpreted a "sharp
decline since Mapp in allegations that contraband was found on the defendant's body or
hidden in the premises" and "a suspicious rise in cases in which uniform and plainclothes
officers alleged that the defendant dropped the contraband to the ground or had it in gen-
eral view" to mean that "police have been fabricating grounds of arrest in narcotics cases in
order to circumvent the requirements of Mapp" Id. (citations omitted). See also Barlow,
Patterns of Arrest for Misdemeanor Narcotics Possession: Manhattan Police Practices
1960-62, 4 CiaM. L BuLL. 549 (1968), which did not draw a conclusion although making
similar findings and was cited by Judge Younger in People v. McMurty, 64 Misc. 2d 63,
- 314 N.Y.S.2d 194, 197 (1970) as confirming his impression that police perjury is a
problem; Kuh, The Mapp Case One Year After: An Appraisal of its Impact in New York,
148 N.Y.L.J. 19 (1962), which construed an increase in 'dropsie' cases as indicating an in-
crease of improbable testimony.

35. See, e.g., Police Perjury: An Interview With Martin Garbus, 8 Cam. L. BuLL. 363
(1972):

[A]mong all the lawyers that I know-whether they are into defense work or pros-
ecution-not one of them will argue that systematic police perjury does not exist.
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called 'dropsie testimony' s" in narcotics cases compels the conclusion that
police perjury is a problem.

The problems with the exclusionary rule have illustrated the need for a
modification. The Fifth Circuit has established one alternative.

III. Williams AND THE REASONABLE GOOD FAITH EXCEPTION

The United States Court of Appeals for the Fifth Circuit sitting en
banc decided the leading case concerning a reasonable good faith excep-
tion to the exclusionary rule, United States v. Williams." In Williams,
the Drug Enforcement Administration's Special Agent Markonni, of
Georgia, arrested Jo Ann Williams for violation of her bond restriction set
in Ohio. In the course of her arrest, Williams was searched and a packet
of heroin was found in her possession. 9 Pursuant to a warrant, the agents
made a subsequent search of her luggage that revealed a large quantity of
heroin. 40 The Fifth Circuit originally held that the arrest for bond restric-
tion was legally defective because DEA agents had exceeded their arrest
powers.' 1 No probable cause existed for the arrest, and, therefore, the or-
der suppressing the use of the heroin as evidence was proper.' In the en
banc decision, however, the court overruled its prior decision, issuing two
separate opinions.'8 The first opinion, supported by sixteen judges," held

We may differ on its extent, its impact; we may differ on solutions, but no trial
lawyer that I know will argue that police perjury is nonexistent or sporadic.

Id. at 367; see also Fyfe, In Search of the "Bad Faith" Search, 18 CaM. L. BuuL. 260
(1982): "It may be impossible to determine that perjury has occurred in any specific case,
but judges, prosecutors, and defense attorneys who hear the same 'dropsie' testimony day
after day surely know that something is awry- after all, how many butter-fingered junkies
are there?" Id. at 262; People v. McMurty, 64 Misc. 2d 63, 314 N.Y.S.2d 194 (1970): "Be-
yond any doubt... the problem exists." Id. at 66, 314 N.Y.S.2d at 197.

36. "Spend a few hours in the New York City Criminal Court nowadays, and you will
hear case after case in which a policeman testifies that the defendant dropped the narcotics
on the ground .... Usually the very language of the testimony is identical from one case to
another." People v. McMurty, 64 Misc. 2d 63, 65, 314 N.Y.S.2d 194, 196 (1970); see also
Fyfe, supra note 35 at 262; Police Perjury, supra note 35, at 365.

37. 'Dropsie testimony' occurs when a police officer testifies that a defendant dropped a
quantity of narcotics on the ground. The officer's seizure of the drugs, therefore, requires no
warrant or probable cause because they have been abandoned. The defendant can be ar-
rested and searched. See People v. McMurty, 64 Misc. 2d 63, 65, 314 N.Y.S.2d 194, 196
(1970).

38. 622 F.2d 830 (5th Cir. 1980) (en banc), cert. denied, 449 U.S. 1127 (1981).
39. Id. at 834.
40. Id. at 834-35.
41. Id. at 835-38.
42. United States v. Williams, 594 F.2d 86,94-96 (5th Cir. 1979), rev'd, 622 F.2d 830 (5th

Cir. 1980) (en banc), cert. denied, 449 U.S. 1127 (1981).
43. 622 F.2d at 833, 840.
44. Id. at 833.
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that the agents had not exceeded their authority, that there was probable
cause for the arrest, and, therefore, that the heroin should not have been
suppressed.4' In the second opinion, a thirteen judge majority'O held that
the "evidence is not to be suppressed under the exclusionary rule where it
is discovered by officers in the course of actions that are taken in good
faith and in the reasonable, though mistaken, belief that they are
authorized.

4 7

The court enunciated three premises upon which it based its decision.
First, the exclusionary rule is not coextensive with the fourth amend-
ment.'8 Second, the exclusionary rule is not a requirement of the Consti-
tution.4

9 Third,-and most importantly, the sole justification of the exclu-
sionary rule is its deterrence of future police conduct," which has no
applicability when good faith is involved. Based upon these premises, the
court formulated a reasonable good faith test. The test is whether the
belief is "based upon articulable premises sufficient to cause a reasonable,
and reasonably trained, officer to believe that he was acting lawfully.",1

This standard, therefore, incorporated a two-pronged test of objectivity
and subjectivity in evaluating the officer's state of mind.2 The court rea-
soned that this test was the proper method of balancing the societal harm
caused by releasing criminals against the slight deterrent effect of fourth
amendment violators achieved by suppression."

Two states, Arizona and Colorado, have enacted statutes" that allow
evidence to be admitted when it is seized "as a result of a good faith
mistake or a technical violation."" The statutes define 'good faith mis-
take' as a "reasonable judgmental error concerning the existence of facts
which if true would be sufficient to constitute probable cause."" The
term 'technical violation' is defined by the statutes as a reasonable good
faith reliance upon a statute that is later ruled unconstitutional, a war-

45. Id. at 839.
46. Id. at 840.
47. Id.
48. Id. at 841.
49. Id.
50. Id. at 841-43.
51. Id. at 841 n.4a.
52. Brown, The Good Faith Exception to the Exclusionary Rule, 23 S. Tax. L.J. 655,

662 (1982).
53. 622 F.2d at 842-43.
54. Amz. REv. STAT. ANN. § 13-3925 (Supp. 1983-84); CoLO. Rav. STAT. § 16-3-308 (Supp.

1982).
55. Am. REv. STAT. ANN. § 13-3925(B) (Supp. 1983-84); see also COLO. Rav. STAT. § 16-

3-308(1) (Supp. 1982).
56. AIZ. Rev. STAT. ANN. § 13-3925(C)(1) (Supp. 1983-84); CoLo. Rav. STAT. § 16-3-

308(2)(a) (Supp. 1982).
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rant that is later ruled invalid, or a court precedent that is later over-
ruled.6  Arizona's statute continues by adding that a court precedent that
is later overruled is not considered to be a technical violation if the prece-
dent is applied retroactively." These statutes appear to be based on the
Supreme Court's decisions in Peltier and DeFillippo, which established
such exceptions." Some commentators, though, have implied that the
statutes are based on the Williams decision." The Williams test, how-
ever, is much broader than the Arizona and Colorado statutes.

A definitive ruling on the good faith exception was anticipated in early
1983. In Illinois v. Gates,61 the Supreme Court scheduled the case for
reargument and specifically asked the parties to address the following
question:

[Wihether the rule requiring the exclusion at a criminal trial of evi-
dence obtained in violation of the Fourth Amendment .... should to
any extent be modified, so as, for example, not to require the exclusion of
evidence obtained in the reasonable belief that the search and seizure at
issue was consistent with the Fourth Amendment."

The Court, however, did not rule on the issue because it determined that
the question had not been presented to the lower courts, making it inap-
propriate to address the question on appeal.6"

IV. INTRODUCTION TO THE THREE CASES ON CERTIORARI

Although the Supreme Court in Gates frustrated the expectations of
many in the legal community by unexpectedly dropping the issue that it
had raised, the Court has granted certiorari in three cases in which the
factual situations present the Court with an even better opportunity to
reevaluate and alter the exclusionary rule." On a very general level, these
cases are distinguishable from Gates because in each case, the issue of

57. ARiz. REv. STAT. ANN. 5 13-3925(C)(2) (Supp. 1983-84); CoLO. Rzv. STAT. § 16-3-
308(2)(b) (Supp. 1982).

58. Aatz. Rzv. STAT. ANN. 13-3925(C)(2)(c) (Supp. 1983-84).
59. See supra notes 26-29 and accompanying text.
60. See O'Toole, Colorado's Good-Faith Exception to the Exclusionary Rule, 11 CoLo.

LAw. 410, 414-15 (1982) and People v. Quintero, 657 P.2d 948, 953 (Colo. 1983) (en banc)
(Rovira, J., dissenting).

61. 103 S. Ct. 2317 (1983).
62. Id. at.2321 (citations omitted).
63. Id.
64. . United States v. Leon, No. 82-1093 (9th Cir. Jan. 19, 1983), cert. granted, 103 S. Ct.

3535 (1983) (No. 82-1771); People v. Quintero, 657 P.2d 948 (Colo.), cert. granted, 103 S, Ct.
3535 (1983) (No. 82-1711); Commonwealth v. Sheppard, 387 Mass. 488, 441 N.E.2d 725
(1983), cert. granted, 103 S. Ct. 3534 (1982) (No. 82-963). ,
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good faith was argued in the court below."5 Although other issues may
affect the ultimate outcome of these cases before the Supreme Court, the
decisions most probably will turn on the status of the exclusionary rule
and the details of any modification the Court may adopt.

A. United States v. Leon"

In Leon, a state judge issued a search warrant to police officers" au-
thorizing a search of two residences." The searches resulted in the arrest
of defendants for conspiracy to possess and distribute cocaine,"6 and for
possession of methaqualone and cocaine with intent to distribute.70

Defendants filed pretrial motions to suppress the evidence obtained by
the police officers pursuant to the search warrant on the ground that the
affidavit given in support of the warrant was inadequate.71 Holding that
the affidavit made an insufficient showing of probable cause, the United
States District Court for the Central District of California granted the
motions in part.7 The government brought an interlocutory appeal chal-
lenging that ruling to the United States Court of Appeals for the Ninth
Circuit, which affirmed."

The court of appeals held that the affidavit was insufficient because it
failed to satisfy the Aguilar-Spinelli test.7" The affidavit, although setting
forth sufficient facts to permit the judge to determine the basis of the
informant's knowledge of the criminal activity at the first residence, was
nevertheless insufficient because the information was more than five
months old. The staleness of the information negated the inference of
probable cause, and the police investigation did not uncover evidence suf-
ficient to cure this defect. The affidavit also failed to establish the inform-
ant's credibility.78

65. United States v. Leon, No. 82-1093, at 3 (9th Cir. Jan. 19, 1983), cert. granted, 103 S.
Ct. 3535 (1983) (No. 82-1771); People v. Quintero, 657 P.2d 948, 950-51 (Colo.), cert.
granted, 103 S. Ct. 3535 (1983) (No. 82-1771); Commonwealth v. Sheppard, 387 Mass. 488,
497-98, 441 N.E.2d 725, 730 (1982), cert. granted, 103 S. Ct. 3534 (1983) (No. 82-963).

66. No. 82-1093 (9th Cir. Jan. 19, 1983), cert. granted, 103 S. Ct. 3535 (1983) (No. 82-
1771).

67. No. 82-1093, slip op. at 1.
68. Id. slip op. at 2-3.
69. 21 U.S.C. § 846 (1976).
70. Id. § 841(a)(1) (1976).
71. No. 82-1093, slip op. at 1.
72. Id.
73. Id.
74. Id., slip op. at 2: "Where an aflant relies on information provided by an informant

the affidavit must first, give facts to show the reliability of the information and second, give
facts to support the credibility of the informant." Id.

75. Id.
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The Ninth Circuit held that the search of the second residence also was
unlawful because the affidavit satisfied neither prong of the Aguilar-
Spinelli test: "The affidavit is devoid of any factual circumstances indi-
cating the basis of [the informants'] statements. Moreover, the affidavit
completely fails to establish the veracity of either informant.'"' The inde-
pendent police investigation again failed to cure any of these defects.71

After arguing the merits of the case, the government urged the court, in
the alternative, to recognize a good faith exception to the exclusionary
rule as the Fifth Circuit Court of Appeals had done in Williams.7 5 The
Ninth Circuit summarily disposed of this issue in a single sentence: "We
have not heretofore recognize[d] such an exception and we decline the
invitation to recognize one at this juncture."7 The United States Su-
preme Court granted certiorari on April 29, 1983.0

B. People v. Quintero"

In Quintero, Darlene Bergen notified the police that she had observed
defendant Quintero peering through the windows of her neighbor's house.
She had watched him continue down the street to another house where he
stopped. She lost sight of him soon after. She saw him again about an
hour later standing at a bus stop next to her house. Mrs. Bergen called
the police after noticing that Quintero appeared "antsey" and was using
his shirt to cover a television set." Approximately five minutes after the
call was made, a twenty-one year veteran policeman arrived and asked
Quintero for his identification but Quintero had none. Quintero claimed
that he had bought the television from someone in the neighborhood for
$100 and was taking it home. He was wearing an undershirt and had
brown wool gloves in his back pocket.8

Mrs. Bergen identified herself to the officers as the woman who had
called the police. The officers, however, arrested Quintero and searched
him before she told them what she had seen. The search revealed the
television set and a video game under Qunitero's shirt. A search of his
pants pockets at the police station revealed $140 in cash, five rings, and
some ladies jewelry." After checking the neighborhood, the police were

76. Id., slip op. at 3.
77. Id.
78. Id.
79. Id.
80. United States v. Leon, 103 S. Ct. 3535 (1983) (No. 82-1771).
81. 657 P.2d 948 (Colo.), cert granted, 103 S. Ct. 3534 (1983), cert. dismissed, 52

U.S.L.W. 3460 (1983).
82. Id. at 949.
83. Id.
84. Id. at 950.
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unable to determine that a burglary had occurred, but five hours later,
the owners of a house one block south of Mrs. Bergen's reported that
their home had been burglarized. A television set and a video game had
been stolen. They identified the items that had been hidden under Quin-
tero's shirt as the items that had been taken in the burglary.s s

At trial, the court denied Quintero's motion to suppress the evidence
that was seized at the time of his arrest and found him guilty of second
degree burglary." Quintero filed a motion for a new trial, and in an ap-
parent 180 degree reversal of its position, the court granted the motion
and ordered the evidence suppressed.87 The state appealed the court's or-
der to the Supreme Court of Colorado, which affirmed."

The Colorado Supreme Court reasoned that the arrest was not sup-
ported by probable cause because, at the time of the arrest, the officers
had no evidence to establish that a crime had been committed.", Mrs.
Bergen had not seen Quintero commit a crime, and no one in the neigh-
borhood had reported a burglary. The police investigation in the neigh-
borhood also failed to uncover evidence that a crime had been committed.
It was five hours later before the police learned that a burglary had oc-
curred in the neighborhood."

The court found that "[t]he arresting officer in this case believed that
probable cause existed to arrest Quintero." 1 The court refused, however,
to allow admission of the evidence under a good faith exception to the
exclusionary rule, stating: "Given such refusal [of the United States Su-
preme Court to do so], it would be inappropriate for this court to alter
established Fourth Amendment doctrine by approving such an exception
at this time.""' The United States Supreme Court granted certiorari in
this case on April 20, 1983."s

85. Id.
86. Id. at 949.
87. Id. (The lower court relied on the recent Colorado Supreme Court decision in People

v. Schreyer, 640 P.2d 1147, 1150 (Colo. 1982), which held that "[although an investigatory
stop itself does not constitute an arrest, whenever detention and questioning by a police
officer are more than brief and cursory, there is an arrest which must be supported by prob-
able cause.").

88. Id. at 951.
89. Id. at 950-51.
90. Id. at 950.
91. Id.
92. Id.
93. People v. Quintero, 103 S. Ct. 3534 (1983), cert. dismissed, 52 U.S.L.W. 3460 (1983).

See supra note 3.

708 [Vol. 35



EXCLUSIONARY RULE

C. Commonwealth v. Sheppard-

Early on a Saturday morning, the badly burned body of a young girl
was found in a vacant lot in Boston. Although she had been alive when
her body was set on fire, she died from multiple skull fractures caused by
at least four blows." On Sunday morning, the district attorney, a police
sergeant, and a detective decided that they should seek an arrest warrant
for Osborne Sheppard, one of the victim's boyfriends, and a warrant to
search his residence. Accordingly, they drew up an affidavit that they felt
supported probable cause. Because it was Sunday and the clerk's office
was closed, the officers were unable to find a suitable form for the search
warrant. They finally found a municipal court warrant form previously
used for searches for controlled substances. They adapted the form by
crossing out "controlled substance" from the cover, but the references to
"controlled substances" were not deleted within the document itself."

The officers presented their affidavit and applications for the warrants
to a judge at his home. After unsuccessfully trying to find an appropriate
search warrant form, the judge made some changes on the "controlled
substance" form and signed and dated it.9 Since he made no changes in
the substantive portion of the form, the warrant authorized a search "for
any controlled substance, article, implement or other paraphernalia used
in, for, or in connection with the unlawful possession or use of any con-
trolled substance."" The warrant made no reference, either by listing or
by incorporation, to the items named in the affidavit. Also, the affidavit
was never attached to the warrant."

The officers used the warrant to seize incriminating evidence from
Sheppard's home. On the basis of this evidence, Sheppard was indicted
and charged with first degree murder. Among his pretrial motions was a
motion to suppress the items seized at his residence because they were
seized pursuant to an unconstitutionally defective warrant.", The supe-
rior court judge held that although the warrant was issued on probable
cause, it "was defective because it failed to list the items to be seized or
to incorporate a list of those items by reference."' ' The judge recognized,
however, the need for haste in acquiring the warrants. He also concluded
that, because of the magistrate's assurances, the officers thought they
were acting under the authority of a lawful search warrant. Because of

94. 387 Mass. 488, 441 N.E.2d 725 (1982), cert. granted, 103 S. Ct. 3534 (1983).
95. Id. at 489, 441 N.E.2d at 726.
96. Id. at 493, 441 N.E.2d at 728.
97. Id. at 494, 441 N.E.2d at 728.
98. Id.
99. Id.

100. Id. at 496, 441 N.E.2d at 729.
101. Id. at 497, 441 N.E.2d at 730.
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these factors, the judge denied defendant's motion to suppress.'"
Although finding support for his decision in Williams,1° the judge gave

greater weight to the opinion of the Massachusetts Supreme Court in
Commonwealth v. Rugaber.1" In Rugaber, the police conducted a search
pursuant to a warrant that properly described the street address of the
premises to be searched, but contained a physical description of the home
next door. Officers at the scene directed the executing officers to the
proper house, and the premises were searched. Because they conducted
the search at night, the officers who obtained the warrant were unaware
of the warrant's misdescription at the time of its execution.105 Even
though the warrant was defective, the couit refused to suppress the seized
evidence on the ground that such an action would not deter police mis-
conduct.'" The trial judge in Sheppard likewise concluded that the exe-
cuting officers would not be deterred from similar acts in the future, and
that "the only consequence of applying the exclusionary rule would be to
keep from the jury probative evidence and thereby impair the truth find-
ing function."' 7

A plurality of the Massachusetts Supreme Court agreed that the war-
rant was defective because it failed to list or incorporate by reference to
the affidavit a list of the items to be seized.1" They distinguished
Rugaber from Sheppard on the basis of ambiguity. In Rugaber, the war-
rant was ambiguous on its face, whereas in Sheppard, the warrant was
not ambiguous on its face, but listed items different from those named in
the affidavit. 1°" The justices were quick to point out that the trial judge
had not cited a case "in which the exclusionary rule had been considered
in a situation in which error was committed, not by the police or law
enforcement officials, but by a judge or issuing magistrate."110 The plural-
ity also pointed out, in a statement that encapsulated the spirit of the
opinion, that neither Rugaber nor Williams were opinions of the Supreme
Court, "which, of course, has the final word on this question.""

The opinion explored the merits of excluding evidence when the defects
in the warrant were attributable to the issuing judge,112 but found "little
discussion of the goal of deterrence. . . as applied to an error of a judge,

102. Id.
103. See supra note 38 and accompanying text.
104. 369 Mass. 765, 343 N.E.2d 865 (1976).
105. Id. at 767, 343 N.E.2d at 866.
106. Id. at 769, 343 N.E.2d at 867.
107. 387 Mass. at 498, 441 N.E.2d at 730.
108. Id. at 499-500, 441 N.E.2d at 731-32.
109. Id. at 498 n.9, 441 N.E.2d at 730 n.9.
110. Id. at 498, 441 N.E.2d at 730.
111. Id. at 498, 441 N.E.2d at 730-31.
112. Id. at 503-06, 441 N.E.2d at 733-35.
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except as related to his misconception of the propriety of police con-
duct."18 The justices felt, however, that "Itihere may be reasonable dis-
tinctions between police misconduct and an error of a magistrate,"' ' 4 and
so analyzed this distinction in connection with the deterrence rationale.115

The court concluded that "[t]he exclusionary rule may not be well tai-
lored to deterring judicial misconduct" 1 and "may not be as effective a
disincentive to a neutral judge as it would be to the police."11' In connec-
tion with this portion of the opinion, the plurality's characterization of
the issuing judge's error is interesting. Although stating in a footnote that
they did not intend to minimize the judge's error,'" the plurality stated:
"We are not dealing here with judicial error rising above the level of
negligence."

1'
. Notwithstanding their apparent aversion to excluding the evidence in

this case, the plurality "recognize[d] that [their] task [was] to seek to
apply the interpretations of the Constitution of the United States ex-
pressed by the Supreme Court of the United States."120 The justices felt
that Supreme Court authority gave a much clearer answer than had their
own analysis of the merits of exclusion in this case: "We conclude that,
solely on the basis of the opinions of the Supreme Court of the United
States, the exclusionary rule requires the suppression of the evidence
seized pursuant to this defective warrant. 1 2

1

This "grudging acceptance of the exclusionary rule"12' by the plurality
resulted in a concurring opinion representing two justices.1 2

3 The concur-
rence found fault with the plurality's "gratuitous discussion of the wis-
dom of the [exclusionary] rule in this instance," and also with their char-
acterization of the issuing judge's mistake as mere negligence.' The
concurrence is very persuasive in its recharacterization of the judge's mis-
take. It cites statements of the trial judge at the hearing on the motion to
suppress as support for the proposition that the mistake was much more
egregious than the plurality indicated: "'I saw this search warrant, and
when I saw it I had to put my glasses on because I had not seen anything
like that before .... [T]his warrant is so inappropriate [as] to be plainly

113. Id. at 504, 441 N.E.2d at 734.
114. Id. at 505, 441 N.E.2d at 734.
115. Id. at 505-06, 441 N.E.2d at 734-35.
116. Id. at 506, 441 N.E.2d at 735.
117. Id.
118. Id. at 504 n.17, 441 N.E.2d at 733 n.17.
119. Id. at 504, 441 N.E.2d at 733.
120. Id. at 507, 441 N.E.2d at 735.
121. Id. at 489, 441 N.E.2d at 726.
122. Id. at 509, 441 N.E.2d at 737 (Liacos, J., concurring).
123. Id.
124. Id. at 510, 441 N.E.2d at 737.
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unconstitutional,' under the State and Federal Constitutions."' ' The
concurring justices appended the warrant to their opinion to support
their view of the judicial mistake.'" The concurrence also disputed the
plurality's view that the officers had acted in good faith. All of the in-
volved officers were experienced in law enforcement but had used the
warrant despite their knowledge that it was defective in "form and
substance. '1 2

The dissent by a single judge agreed with the plurality that the issuing
judge's mistake was merely negligent and in good faith.' " He placed
greater weight on the policies against exclusion that had been pointed out
by the plurality, however, and did not feel that Supreme Court precedent
bound the court to exclude the evidence.1 ' The United States Supreme
Court granted certiorari on June 27, 1983.180

V. ALTBRNATrIv DFiNITrONS OF RXASONABLE GOOD FAmTH

A. Subjective-Objective Analysis

One major task that the Supreme Court must undertake, should it de-
cide to adopt a reasonable good faith exception to the exclusionary rule,
is to define properly reasonable good faith so that adequate and fair con-
sideration is given to the officer's state of mind from both a subjective
and an objective point of view. There are several options available to the
Court from which to choose a comprehensive definition. In summary, the
options include a subjective standard, an objective standard, or some
combination thereof.

1. A Subjective Standard

Adoption of a purely subjective good faith standard would analyze
whether the police officer, in fact, had a good faith belief that he was not
violating the fourth amendment.""1 This approach would be the least ac-
ceptable alternative. It would place a premium on police ignorance and
each case would depend entirely upon the quality of education the partic-
ular police officer had concerning fourth amendment rights.13 Testimo-

125. Id. at 511, 441 N.E.2d at 737-38.
126. Id. at 522, 441 N.E.2d at 743-44.
127. Id. at 512-13, 441 N.E.2d at 738.
128. Id. at 525, 441 N.E.2d at 745 (Lynch, J., dissenting).
129. Id. at 523-27, 441 N.E2d at 744-46.
130. Commonwealth v. Sheppard, 103 S. Ct. 3534 (1983) (No. 82-963).
131. Pollok, High Court's Options On Exclusionary Rule, 188 N.Y.L.J. 2 (1982).
132. Winter, The Exclusionary Rule, 69 A.B.A. J. 137, 139 (1983) (quoting Judge Moy-

Ian of the Maryland Court of Special Appeals).
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nial alteration by the law enforcement agent would also be encouraged by
a purely subjective approach. The subjective standard would place a
heavy, if not intolerable, burden on the judges at the suppression hear-
ings to probe the subjective knowledge of the officer who made the chal-
lenged arrest or search. To require the court to examine the mind of each
individual officer would be a grave misallocation of court time and judi-
cial resources.138

Applying the subjective test to the three cases on certiorari would most
likely result in admission of the evidence in all three cases. In Quintero,
the court admitted that "[tihe arresting officer . . . believed that proba-
ble cause existed to arrest" defendant." In Leon, the government con-
tended that the officers acted in good faith."s It would be practically im-
possible for defendants to refute this contention. Sheppard, however,
presents a more difficult situation than the previous cases. The court
must determine whether the police officer's or the judge's state of mind is
the 'one' which requires application of the good faith test. In Sheppard,
under the subjective analysis, both the judge and the police officer acted
in good faith. This conclusion is drawn from the fact that the court stated
that "the judge told Detective O'Malley that he would make the neces-
sary changes in the warrant form so as to provide a suitable form of
search warrant."'1 6 This finding demonstrated that the judge subjectively
believed the warrant to be valid and that the detective's reliance on the
judge's statement implies a good faith belief by the detective as to the
validity of the warrant.

2. An Objective Standard

The Supreme Court has recently indicated in other areas of the law
that it might choose a purely objective standard.3 The objective stan-
dard would examine whether a reasonable ordinary police officer would
have had a good faith belief that the conduct violated the fourth amend-
ment.'" Proponents of the objective theory argue that by implying con-
structive knowledge to all officers, a minimum objective standard is set
that must be met by each officer before one can contend a valid reasona-
ble good faith belief existed. 39 Opponents counter with the contention

133. 1 W. LAFAvE, SEARCH AND SIzuRE, A TREATISE ON THE FOURTH AMENDMENT, at 10-
11 § 1.2 (Supp. 1983) (quoting Massachusetts v. Painten, 389 U.S. 560, 565 (1968) (White,
J., joined by Harlan and Stewart, JJ., dissenting)).

134. 657 P.2d at 950.
135. No. 82-1093, slip op. at 1-2.
136. 387 Mass. at 497, 441 N.E.2d at 730.
137. See Harlow v. Fitzgerald, 457 U.S. 800 (1982).
138. Pollok, supra note 131, at 2.
139. Note, The Exclusionary Rule Revisited: Good Faith in Fourth Amendment
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that the principle of constructive knowledge is inconsistent with the de-
terrence rationale of the exclusionary rule, since one who is without
knowledge of the illegality of his conduct cannot be deterred. 40

Another argument in favor of the purely objective standard is that the
burden of proving satisfaction of the objective standard would be upon
the government. 1 4 In close cases, therefore, trial courts should sustain the
motions to suppress and thus encourage adequate training of law enforce-
ment officers concerning constitutional requirements.1 4' Opponents re-
spond that a reasonable objective standard is already incorporated into
the fourth amendment because the fourth amendment provides "against
unreasonable search and seizure. '14' Additionally, the fourth amendment
states that "no Warrants shall issue, but upon probable cause; ' 144 there-
fore, a search warrant that is found to lack probable cause is, by defini-
tion, considered to be unreasonable according to the fourth amend-
ment.1'4 Since probable cause takes into account a reasonable belief
concerning mistakes of fact, it would be redundant to have a 'reasonable
reasonableness' standard."' If the officer's mistake was a mistake of law
and allowed under the exception, then the law would become whatever
the officer thought it was. If society can impose an 'ignorance of the law is
no excuse' standard on the general public concerning criminal laws,
should it not place a burden concerning constitutional law on police of-
ficers who are supposed to be trained in this area?

One would have to conclude that the evidence should be excluded in
Quintero and Leon when applying a purely objective test. This result
arises because, in Quintero, the arresting officer was "a twenty-one year
police veteran,' 14

1 and, in Leon, the arresting officer had "intensive train-
ing in the investigation of drug traffic,""40 and "he had made over five
hundred arrests.' 4

9 The dissent in Leon reasoned that because of the
police officer's background, his personal opinion that drug trafficking was
in progress should, in and of itself, be entitled to much weight." With

Search and Seizure, 70 Ky. L.J. 879, 895 (1982).
140. Id. at 895-96.
141. Brown v. Illinois, 422 U.S. 590, 604 (1975).
142. Note, supra note 139, at 896.
143. U.S. CoNsT. amend. IV.
144. Id.
145. Ball, Good Faith and the Fourth Amendment: The "Reasonable" Exception to

the Exclusionary Rule, 69 J. CaM. L. & CMImOLOGY 635, 654-55 (1978).
146. Winter, supra note 132, at 138-39 (quoting William Mertens, assistant professor at

the University of Oklahoma College of Law).
147. 657 P.2d at 949.
148. No. 82-1093, slip op. at 4 (9th Cir. Jan. 19, 1983) (Kennedy, J., dissenting).
149. Id.
150. Id.
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the objective standard dictating a minimum level of constructive knowl-
edge applicable to all officers concerning fourth amendment rights, these
two cases exemplify experienced officers, who should have had complete
knowledge of this standard. Thus, the mistakes committed by these of-
ficers should undoubtedly fall below any implied level of knowledge for
officers concerning probable cause, with exclusion resulting.

Application of a purely objective standard to Sheppard would result in
admission of the evidence depending on the police officer's state of mind.
This result can be seen by the court's statement that "the police conduct
in the case was proper."151 Adopting the objective test and applying it to
the judge, however, would probably result in exclusion of the evidence.
This result is demonstrated by the court's acknowledgement of the posi-
tion that a judge should be most sensitive to a defendant's constitutional
rights and a search warrant that fails to meet fourth amendment stan-
dards obviously should be improper to a judge. s15

3. An Objective-Subjective Standard

The adoption of an objective-subjective standard would be the most
logical approach because inherent in reasonable good faith is the objective
standard, inferred from 'reasonable' and the subjective standard, inferred
from 'good faith'.1  This standard would question whether an ordinary,
reasonable police officer, in that particular situation and possessing that
particular officer's knowledge, experience, and training, would have had a
good faith belief that the conduct involved would satisfy fourth amend-
ment requirements.'" This standard charges the officer with a minimum
amount of constructive knowledge, which no amount of subjective good
faith could override, while also taking into account the particular con-
cerns and facts faced by the individual officer.", A major criticism of this
standard, however, is that, like the subjective standard, it would place a
heavy burden on the judge making the decision of whether or not to sup-
press the evidence to probe the mind of each officer, and police perjury
could easily render this standard ineffective.1" Another problem with this
objective-subjective standard is that it requires the courts to define the
fictitious person known as the reasonable law enforcement agent.1 7 A de-

151. 387 Mass. at 502, 441 N.E.2d at 733.
152. Id. at 503, 441 N.E.2d at 733.
153. Mertens and Wasserstrom, The Good Faith Exception to the Exclusionary

Rule: Deregulating the Police and Derailing the Law, 70 Gso. LJ. 365, 417 (1981).
154. Pollok, supra note 131, at 2.
155. Schlgg, Assaults on the Exclusionary Rule: Good Faith Limitations and Damage

Remedies, 73 J. CRiM. L. & CRIMINOLOGY 875, 896-97 (1982).
156. Ball, supra note 145, at 655.
157. Pollok, supra note 131, at 2.
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termination would also have to be made whether a local or a national
standard should be established to define 'reasonable."" The court in Wil-
liams applied this two pronged standard of subjective and objective good
faith. 1s" The court stated that the belief must be "based upon articulable
premises sufficient to cause a reasonable, and reasonably trained, officer
to believe that he was acting lawfully."' "

Applying the objective-subjective analysis used in Williams to Quintero
probably would require admission of the evidence, as was pointed out by
the dissent.'16 In Leon, the majority stated that there was no doubt that
the five-month-old information fell short of meeting the probable cause
test.'" s This conclusion implies that an ordinary and reasonably trained
officer would not have made the arrest; thus, the search and arrest would
be defective according to the objective prong of the test. The dissent,
however, explored the facts in more detail than the majority."10 The dis-
sent's discussion gives the impression that even after the five-month-old
tip there was continuous criminal activity that could have resulted in an
objective good faith determination of probable cause." If the dissent's
view of the evidence were accepted, it would satisfy the objective-subjec-
tive test and, therefore, allow the evidence to be introduced.

In Sheppard, the plurality stated that "the police conducted the search
in a good faith belief, reasonably held, that the search was lawful and
authorized by the warrant issued by the judge."'" Thus, the conclusion
that the police met the objective-subjective test can easily be inferred.
The concurrence, however, arrived at a contrary conclusion. The concur-
rence expressed their view by stating, "[it cannot be said ... [that the
law enforcement personnel] acted reasonably when the officers, knowing
from the start that the form warrant was improper, apparently never
even read the warrant."' " This result demonstrates the difficulty that
judges can have trying to probe the mind of the individual police officers.

Analyzing the judge's position results in the conclusion that he proba-
bly would not meet the objective prong of the test. The plurality reasoned
that the judge's action was negligent "but in good faith. 167 This conclu-
sion exemplifies that the minimum objective standard was not met be-
cause a negligent action in and of itself is considered to be unreasonable.

158. Id.
159. Brown, supra note 52, at 662 (citing Williams, 622 F.2d at 841 n.4a.).
160. 622 F.2d at 841 n.4a.
161. 657 P.2d at 953 (Rovira, J., dissenting).
162. No. 82-1093, slip op. at 2.
163. Id., slip op. at 3-4 (Kennedy, J., dissenting).
164. Id., slip op. at 4.
165. 387 Mass. at 503, 441 N.E.2d at 733.
166. Id. at 513, 441 N.E.2d at 739 (Liacos, J., concurring).
167. Id. at 503-04, 441 N.E.2d at 733.
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In conclusion, the Williams decision adopted what appears to be the
best of these alternatives, the objective-subjective approach. While this
approach has some faults, it seems to be the best modification of the
three mentioned because it sets forth a minimum standard to be applied
in each case while also taking into consideration the individual's subjec-
tive state of mind.

B. Mistake of Fact-Mistake of Law Analysis

A primary consideration in determining how to apply a good faith ex-
ception to the exclusionary rule is the type of mistake to which the excep-
tion will apply. The distinction between 'technical' violations and 'fla-
grant' violations of fourth amendment rights has been suggested as a
proper dividing line.'" The problem with such a distinction is the elusive
quality of the term 'flagrant.'1  What is a flagrant violation of a protected
right to a judge ruling on a motion to suppress may have been highly
insignificant to a magistrate in the context of a criminal investigation.

A more practical distinction is that between mistakes of fact and mis-
takes of law. A mistake of fact occurs when "an officer, acting upon a
correct perception of the governing legal principles, makes a mistaken
judgement as to the relevant facts."' 7° Colorado's statutory good faith ex-
ception is another example: "a reasonable judgmental error concerning
the existence of facts which if true would be sufficient to constitute prob-
able cause."'

The most persuasive argument against including such errors in a good
faith exception is that reasonableness is already taken into account in the
probable cause standard; a reasonable factual mistake by a police officer
does not preclude a finding of probable cause.17

2 'Reasonableness' per-
vades the standards used to determine the lawfulness of a warrantless
arrest. 17 If probable cause is defined as "reasonable grounds for belief"

168. See, e.g., Brown v. Illinois, 422 U.S. 590, 610 (1975) (Powell, J., concurring in part).
169. H. Uviller, The Acquisition of Evidence for Criminal Prosecution: Some Consti-

tutional Premises and Practices in Transition, 35 VmD. L. REv. 501, 514 (1982).
170. W. LAFAvE, supra note 133, at § 1.2 (Supp. 1983).
171. CoLo. Ray. STAT. ANN. § 16-3-308(2)(a) (Supp. 1982); See Quintero, 657 P.2d at

950-51, in which a mistaken judgement of law was distinguished and the statute was held
inapplicable.

172. W. LAFAvw, supra note 133, at § 1.2 (Supp. 1983).
173. For example, the standard for whether or not a person has consented to a search,

People v. Henderson, 33 IIL 2d 225, 229-30, 210 N.E.2d 483, 485 (1965); whether or not a
third party had authority to consent to a search, United States v. Peterson, 524 F.2d 167,
180-81 (4th Cir. 1975), cert. denied, 423 U.S. 1088, cert. denied, Smith v. United States, 424
U.S. 925 (1976); whether exigent circumstances exist, People v. Mitchell, 39 N.Y.2d 173,
178-79, 347 N.E.2d 607, 609, 383 N.Y.S.2d 248, 248 (1976), cert. denied, 426 U.S. 953 (1976);
whether or not the evidence will be destroyed or removed before a warrant can be obtained,
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and good faith is defined as "a reasonable mistake," the joining of the two
concepts will result in a troubling "reasonable unreasonable belief."'

In adopting its good faith exception, the Fifth Circuit, however, relied
on Professor Ball's article,17 which saw dilution of the probable cause
standard as the primary purpose for limiting the exclusionary rule.176 The
practical result of this type of combination would be that in situations in
which the police officer's judgement concerning probable cause is uncer-
tain, the officer will make the warrantless search. If the exclusionary rule
were not weakened, however, the officer would postpone the search. It is
also likely that, if good faith will later be a factor in determining a war-
rant's validity, a search warrant will be much easier to obtain when prob-
able cause is doubtful. The concept of probable cause will have become
more vague17

7 than it is today, and fourth amendment rights will have
lost a corresponding degree of their certainty.

The other type of mistake that possibly could be excused under a good
faith exception is a mistake of law. Common examples of this type of
mistake are arrests made in good faith reliance on a statute that is later
declared unconstitutional, a warrant that is later invalidated, or a court
precedent that is later overruled.17 The need to establish a new exception
for good faith reliance on a statute that is later declared unconstitutional,
however, is doubtful in light of the Supreme Court's holding in Michigan
v. DeFillippo.1 79 Reasoning that the officer "should not have been re-
quired to anticipate that a court would later hold the ordinance unconsti-
tutional, ' the Court held that the evidence was admissible when seized
in a good faith arrest with probable cause for violation of the
ordinance.'

18
Similarly, the Supreme Court has also dealt previously with the prob-

lem of a good faith reliance on a court precedent that is later overruled.
In United States v. Peltier,182 the Court held that defendant could not
have evidence suppressed on the basis of the subsequent overruling of

United States v. Rubin, 474 F.2d 262, 268 (3rd Cir. 1973).
174. Mertens and Wasserstrom, supra note 153, at 454; Winter, supra note 132, at 138-

39.
175. 622 F.2d at 840-41.
176. Ball, supra note 145, at 655-56.
177. Professor Yale Kamisar of the University of Michigan Law School predicts a "more

spongy" standard for probable cause if a good faith exception is adopted. Winter, supra
note 132, at 139.

178. These examples are Professor Ball's, from Ball, supra note 145, at 635-36, and were
cited by the Fifth Circuit in Williams. 622 F.2d at 841.

179. 443 U.S. 31 (1979).
180. Id. at 38.
181. Id. at 40.
182. 422 U.S. 531 (1975).
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established fourth amendment rules.183 Indeed, Peltier is illustrative of
the Supreme Court's consistency in holding that "new Fourth Amend-
ment rules constituting a clear break with the past operate prospectively
only.'1"

In the situation concerning a search conducted pursuant to a warrant
that is later determined to be invalid, a good faith exception actually
would be a new development. It is in these instances that the exclusion-
ary rule results in the criminal going "free because the constable has
blundered".'8s Leon and Sheppard are examples of such a mistake of law.
In both cases, the officers made the searches pursuant to what they pre-
sumed to be valid warrants. In Leon, the judicial officer erred in giving
the police officers the warrant because there was an insufficient showing
of probable cause.'" The police could not have known that it was invalid,
however, until the district court determined that it was. The proponents
of a good faith exception, focussing on the deterrent effect of exclusion on
the individual officer, quickly conclude that since there will be no deter-
rence an exception is warranted. " It is clear that exclusion of the evi-
dence in Leon would result in no deterrence to the officers, since they
acted under the authority of a warrant issued by a judicial officer. Empir-
ical studies have shown, however, that there exists a "substantial dispar-
ity between magistrates as to how much evidence is required to obtain a
search warrant." 1" The studies also indicate that "police 'shop around'
for a magistrate who is lenient."1 9 It is not clear, therefore, that, since
the individual officers in Leon would not be deterred, exclusion would
serve no purpose.

The mistake of law committed by the issuing judge in Sheppard was a
failure to list or incorporate by reference a list of the items to be seized.1"
There was probable cause for the warrant, and the trial judge found that
"the actual search undertaken was within the limits of the authority the
police thought reasonably had been granted.""" Exclusion of the evidence
in Sheppard, as in Leon, clearly would not result in any deterrence of the
police officers. The plurality of the Massachusetts Supreme Court recog-
nized this and, consequently, was reluctant to reverse the trial court.' s"

183. Id. at 541-42.
184. W. LAFAvz, supra note 133, at 8.
185. People v. Defore, 242 N.Y. 13, 21, 150 N.E. 585, 587 (1926), cert. denied, 270 U.S.

657 (1926).
186. No. 82-1093, slip op. at 2.
187. Ball, supra note 145, at 650.
188.- L. TnFrAY, D. McITyasR, JR. & D. ROTENBERo, DErTECTON op CeIME 204 (1967).
189. Id. at 120.
190. 387 Mass. at 499-501, 441 N.E.2d at 731-32.
191. Id. at 497, 441 N.E.2d at 730.
192. Id. at 507-08, 441 N.E.2d at 735-36.
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The concurrence pointed out, however, that "[t]he language in today's
opinion will hardly encourage greater care by judges who issue search
warrants. Indeed, the language of the plurality cannot but encourage neg-
ligent behavior, a hardly laudable characteristic of judicial conduct."'' *

Quintero is an example of another type of mistake of law. In Quintero,
the officer's mistaken judgement of law was "that the facts known to him
were sufficient to warrant a full custodial arrest of the defendant."'" Be-
cause the officer's mistake was a judgement of law, Colorado's statutory
good faith exception did not apply.91" An exception in Quintero would
also be a new development. Again, proponents of a good faith exception
would justify the exception in such cases by the lack of deterrence on the
individual officers involved.'"

These cases, however, offer some support for the proposition that the
Supreme Court's original objective was directed toward the entire crimi-
nal justice system and not individual officers. Exclusion of the evidence in
Quintero could result in a general deterrence. The basic problem with the
arrest was that the officer had no evidence that a crime had been commit-
ted.1 Whether there is evidence that a crime has been committed should
be clear in most cases, although this is a part of the difficult question of
probable cause.

In Williams, the fifth circuit cited DeFillippo and Peltier as support
for their exception, rather than rendering the exception needless in the
case of a mistake of law. 1" They also had little difficulty finding Supreme
Court precedent for excepting factual mistakes made in good faith.'" The
line of cases limiting Mapp did so on the basis of a lack of deterrence
when an officer acted in good faith.' The logical extension for the fifth
circuit was to make the exception applicable in a criminal trial, and de-
spite the sound reasons in opposition, the fifth circuit cannot be criticized
as having misconstrued its precedents.

193. Id. at 514, 441 N.E.2d at 739 (Liacos, J., concurring).
194. 657 P.2d at 951.
195. Id.
196. See, e.g., Ball, supra note 145, at 650.
197. 657 P.2d at 950.
198. 622 F.2d at 843.
199. Id. at 842.
200. See supra note 23 and accompanying text.
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VI. SURVEY OF THE JUSTICES

From past decisions, one can detect that the Burger Court tends to
favor reduction of the exclusionary rule's scope. 01 The Court will soon be
faced with the task of balancing the advantage of obtaining valid criminal
convictions and increasing respect for both the courts and the exclusion-
ary rule against the judicial hardship of determining good faith and the
possible increase in testimonial alteration by law enforcement officers.

An individual analysis of each Justice's pattern of opinions reveals that,
in all likelihood, the Court will modify the exclusionary rule. Justice
Rehnquist, the most vocal opponent of the exclusionary rule, exemplified
his disfavor of the rule is reflected in the following statement:

If the purpose of the exclusionary rule is to deter unlawful police conduct
then evidence obtained from a search should be suppressed only if it can
be said that the law enforcement officer had knowledge, or may properly
be charged with knowledge, that the search is unconstitutional under the
Fourth Amendment.$0

Justice White has strongly advocated a reasonable good faith exception
by stating:

I am nevertheless of the view that the rule should be substantially modi-
fied so as to prevent its application in those many circumstances where
the evidence at issue was seized by a officer acting in the good-faith be-
lief that his conduct comported with existing law and having reasonable
grounds for this belief.'"

Chief Justice Burger called for the development of some alternatives to
the exclusionary rule in his dissent in Bivens,'0" and his support for a
good faith modification can be seen in his later statement that he would
prefer a "limiting (of the exclusionary rule's] scope to egregious, bad-faith
conduct."' 50 Justice Powell also has shown a tendency to favor a modifica-
tion.' $ Justice O'Connor has indicated that she feels evidence may not
have to be excluded if standards are applied that take into account the
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good faith of the police.' Justice Stevens appears to hold a middle
ground position regarding a possible modification. If put to the test, how-
ever, there are a few slight indications that he would probably favor a
change.

20

Justice Blackmun is moderate on the issue, but he has stated that "[i]f
.the exclusionary rule does not result in appreciable deterrence, then,

clearly, its use in the instant situation is unwarranted."'' 9 Justices Mar-
shall and Brennan seem to be consistent supporters of the exclusionary
rule.

10

It appears, therefore, that a majority of the Court is dissatisfied with
the exclusionary rule and considers modification a positive step. It ap-
pears, further, that good faith will be of primary concern and interest to
this majority in determining any modification.

VII. CONCLUSION

In conclusion, Chief Justice Burger summed up the situation concern-
ing the exclusionary rule very well in his dissent in Bivens in which he
stated, "I would hesitate to abandon [the exclusionary rule] until some
meaningful substitute is developed .... 211 This statement demonstrates
the growing concern that has developed since the rule's inception. A via-
ble alternative to the exclusionary rule has been slow in developing. All
indications show that the Supreme Court views the good faith exception
as the 'meaningful substitute' necessary to balance fourth amendment
rights against the realities of modern law enforcement techniques.

The question arises whether the time is right; has there been a 'mean-
ingful substitute' developed? It seems that the good faith exception can-
not be characterized as a substitute. It can superficially be referred to as a
practical solution to the exclusionary rule's faults. While the rule's ill ef-
fects are often obvious in individual cases, the positive effects are very
hard to quantify and their existence is disputed. If the Supreme Court
chooses to adopt a good faith exception, it would do so in an effort to
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alleviate only some of the unfavorable effects of the exclusionary rule.
The problem is that it would be only a partial solution, a patchwork cor-
rection of the exclusionary rule's problems. While a complete solution to
the problem may not be available, the good faith exception solves little
and leaves untouched many of the problems associated with the exclu-
sionary rule. It is proper for the Court to consider the realistic effects of
its pronouncements. These realistic effects, however, do not justify over-
looking the constitutional rights that the exclusionary rule was designed
to protect.

In the areas of criminal procedure, the Burger Court has significantly
diminished the individual's constitutional rights proclaimed by the War-
ren Court and by the constitution. The three cases on certiorari offer an
opportunity for the Court to do so further. It seems, however, that the
time is not yet right for a modification of the exclusionary rule because
the good faith exception, which is the leading alternative, is not
equivalent to a 'meaningful substitute.'

DONALD WINFRED LEE
JOHANN RAY MANNING, JR.
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