
Interest Analysis in the Conflict
of Laws as an Application of

Sound Legal Reasoningt

by Russell J. Weintraub*

I. ScoPE

I have been asked to respond to the "challenge" by Professor Brilmayer
that is published in this issue.1 I am happy to address the questions that
Professor Brilmayer raises, but I do not regard this as a response to a
"challenge" in the context of a confrontation, nor, I am certain, does Pro-
fessor Brilmayer.2 Scholarship is not a matter of scoring debating points.
The best scholarship, a disciplined and focussed discussion of important
problems by someone who has thought long and deeply about them, can
provide new and useful insights into the nature of those problems. Even
good and valuable scholarship often results only in the articulation of old
insights in new ways, but the new formulation can make the insights
available to those who otherwise would not have them. This, I believe,
was the nature of Brainerd Currie's superb contribution to the conflict of

t Copyright 0 1984 by Russell J. Weintraub.

* John B. Connally Chair in Civil Jurisprudence, University of Texas. New York Univer-

sity (B.A., 1950); Harvard University (J.D., 1953). Author, Commentary on the Conflict of
Laws (2d ed. 1980). Member, American Law Institute, State Bars of New York, Iowa, and
Texas.

1. See Brilmayer, Methods and Objectives in the Conflict of Laws: A Challenge, 35
Macan L. Ray. 555 (1984) [hereinafter cited as Brilmayer, A Challenge].

2. Moreover, I would need a keeper if I agreed to do battle on the terms proposed. My
copy of the article to which I am responding begins: "This is a tentative draft for circula-
tion to symposium participants. It is not to be quoted or used in any way and is subject to
revisions or withdrawal by the author." [Editor's Note: This reservation was withdrawn
from the final draft of Professor Brilmayer's article.]
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laws.3 I do not agree with much of what Professor Currie wrote4 and could
not, even if I wished to, serve as his advocate or defender. He does not
need one. His carefully researched and crafted articles state his positions
more eloquently than I could. I do share Professor Currie's belief that the
evils that had beset conflicts methodology were the result of separating
the conflict of laws from the mainstream of legal reasoning;5 that good
conflicts analysis is good legal analysis and-this is crucial-vice versa.
This is the thread running through my discussion of Professor
Brilmayer's questions concerning the relationships between 'interest anal-
ysis' and three topics: constitutional review of choice of law decisions,
choice of law in federal courts that are required to apply state law, and
the relevance of choice of law rules articulated by nonforum courts and
legislatures.

II. PRoFESSoR BRILMAYER'S MISSTATEMENT oF THE PREMISES OF
INTEREST ANALYSIS

First, it is necessary to eliminate some confusion concerning the nature
of interest analysis that pervades Professor Brilmayer's article. Professor
Sedler has done this effectively in his article in last year's symposium in
this Review,O and I need not labor the point.

The important distinction is between the purposes underlying a statute
or common law rule and the territorial reach of that statute or rule. Inter-

3. Professor Currie never claimed to have invented interest analysis. For one of the best
known of the earlier formulations, see Freund, Chief Justice Stone and the Conflict of
Laws, 59 HARv. L. Rav. 1210, 1216-17, 1223-24 (1946). Professor Currie stated that "[tihe
analysis in terms of state interests" that he used "has been most explicitly suggested by
(Freund's article]". Currie, Married Women's Contracts: A Study in Conflict-of-Laws
Method, 25 U. CH. L. Rav. 227, 235 n.18 (1958), reprinted in B. CuRuua, SEECTD EssAYs
ON THE CONFLICT OF LAWS 87 n.18 (1963) [hereinafter cited as Currie, Married Women's
Contracts). [Editor's Note: Since most of Currie's articles are reprinted in SELECTED ES-
SAYS ON THE CoNnicor oF LAws, a corresponding page reference to this work will appear
throughout this Article in brackets immediately after the citation to the appropriate page in
Currie's originally published article].

4. For example, I disagree with Professor Currie's statements that true conflict cases and
no interest cases should be resolved by application of forum law. See Currie, Married
Women's Contracts, supra note 3, at 261 [119] (true conflicts); Currie, Survival of Ac-
tions: Adjudication versus Automation in the Conflict of Laws, 10 STAN. L. REv. 205, 232
[1281 (1958) (no interest cases). I advocate a forum-neutral solution to both problems. See
R. WEINTRAU, COMMENTARY ON THE CONFLICT OF LAws § 6.3 (true conflicts) and § 6.23 (no
interest cases) (2d ed. 1980).

5. See Currie, Married Women's Contracts, supra note 3, at 245 (discussing "[the hyp-
notic power of the ideas of territorial jurisdiction and vested rights").

6. See Sdler, Interest Analysis and Forum Preference in the Conflict of Laws: A Re-
sponse to the "New Critics," 34 MERCER L. REv. 593, 606-09 (1983)- see also Posnak, Choice
of Law: A Very Well-Curried Leflar Approach, 34 MERCER L. Rzv. 731, 774 n.221 (1983).
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est analysis has two basic premises. First, the reasons for a legal rule can
be identified; that is, what social evil is the rule attempting to avoid?
What good does it seek to foster? Second, if it is likely that only one state
will experience the social consequences to which conflicting state rules are
addressed, that state's method of dealing with the problem should pre-
vail. Typically, there is little empirical data concerning whether a legal
rule in fact has the intended result. Legal rules as responses to social
problems are guesses concerning probable results of applying the rules to
the problems. Interest analysis at the 'false conflict' level simply says that
each state should have the right to guess for itself the answer to its own
problems, to benefit from its right guesses, and to bear the consequences
of its wrong guesses when other states are not affected. An express state-
ment by a legislature or a court concerning the territorial reach of one of
its rules is not an 'interest' in the only sense that is relevant in this analy-
sis and may or may not coincide with the result reached under proper
interest analysis. This does not mean that an express choice of law rule of
this sort is irrelevant to a court engaged in interest analysis; it does mean
that it is different from that analysis. The most obvious relevance of a
legislative choice of law rule of the kind posited by Professor Brilmayer7

is that a court in the enacting state must apply that rule unless the court
finds that the legislative command violates some federal or some state
constitutional provision. There are also uses that a court engaged in in-
terest analysis should make of sister state conflicts rules.*

I now return to the first premise of interest analysis: that legal rules
have purposes that can be identified. There is nothing new or remarkable
about that. The most important lesson taught in the first year of law
school is that an intelligent decision to apply or not to apply a legal rule
depends upon knowing the reasons for the rule. This does not mean that.
it is always easy to articulate the reasons for a rule or that there is not
often disagreement over these reasons, it just means that a decision,
flawed though it may be, should be made concerning the purposes before
a rule is applied. Further, these underlying policies are not arrived at by
snatching them out of the air or by staring at the ceiling and musing,
"what might the reason be for that rule?" There are sound, lawyer-like
methods of identifying a rule's policies. If a statute is in issue, the legisla-
tive history often will provide guidance. Policy discussions also are likely
to be found in judicial opinions when courts decide whether or not to
apply the rule in doubtful cases.

Interest analysis starts with this policy-identifying step. Then a judg-

7. See Brilmayer, A Challenge, supra note 1.
8. See RSrrATEMzNT (SEcoND) OF CONFLICT OF LAWS § 6(1) (1971).
9. See infra, section V.
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ment is made concerning whether the policy will be affected if a particu-
lar state's rule is applied. Professor Brilmayer's guest statute hypotheti-
cal' can be used to illustrate this process. A host driver crashes into a
tree and his guest passenger is injured. The tree is situated in a state that
has a statute which permits guests to recover only if their injuries are
caused by the host's gross negligence. Both host and guest live in a state
that permits recovery for the host's ordinary negligence. Should the guest
statute be applied and recovery denied if the host was guilty of only ordi-
nary negligence? What physical contacts are relevant? Do we have to
know more? For example, as Professor Brilmayer asks, is it relevant
where the host's insurer is incorporated or where the car is garaged?"'
These questions cannot be answered without first identifying the policies
underlying the specific guest statute in issue and doing so in detail suffi-
cient to determine relevant contacts and territorial scope.

A lawyer would proceed as follows with an interest analysis of the prob-
lem. First, he might recall from first year torts that there are two reasons
commonly stated for guest statutes: to protect the host from his guest's
ingratitude and to guard against collusion between a host and guest who
wish the guest to recover from the host's liability insurer." This is not
enough. Are these hypothetical policies in fact those sought to be ad-
vanced by the guest statute of the state where the crash occurred? The
lawyer studies the legislative history and reads opinions of the courts of
that state that have applied the statute in marginal cases. Is the passen-
ger still a 'guest' within the meaning of the statute if the host asks him to
come along for companionship or if the guest contributes to the cost of
gasoline? Suppose the lawyer concludes that the sole purpose underlying
the statute is to protect the host against ingratitude. He finds that the
statute was introduced by a legislator who had been sued by a hitchhiker.
The bill's sponsor spoke eloquently about his unfortunate experience.
The state's courts have drawn the line between guest and nonguest at the
point at which the passenger's relationship to the driver is such that the
driver has benefitted at least as much from the passenger's presence as
the passenger has benefitted from the ride. The passenger has no reason
to be 'grateful.'

Having identified the policy of protecting the host against ingratitude
as the basis for the guest statute, the lawyer can *apply interest analysis
and arrive at an answer to the choice of law problem. The guest statute
should not be applied, and it makes no difference whether the forum is in
the guest statute state or in the state of common domicile. The two states

10. See Brilmayer, A Challenge, supra note 1, at 556.
11. Id. at 557.
12. See, e.g., W. PNosm, LAw OF TORTS 191 (3d ed. 1964).
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differ in their guesses concerning whether the social evils of permitting
ungrateful guests to sue hosts outweigh the evils of injured but uncom-
pensated guests. If, however, the suit causes hard feeling between host
and guest and results in bickering and feuding, the tranquility of the
common domicile will be disturbed. If, on the other hand, the guest is
severely injured, and, because of the lack of funds to pay necessary medi-
cal expenses, becomes a public charge, the taxpayers of the common dom-
icile will foot the bill. The guest statute state would be officious to impose
its guess upon the state of common domicile concerning the proper legal
response to the problem.

Suppose, on the other hand, the lawyer determines that the sole (or an
additional) basis for the statute is to make it more difficult for the host
and guest to collude against the liability insurer. The legislative history is
replete with testimony concerning hosts and guests who have cooked up
stories to make the host appear to have been negligent when in fact he
was not. The courts have drawn the guest-nonguest line at the point at
which there was no prior social relationship between the parties and they
are together because of business necessity, as may be true when a real
estate agent with a client as passenger drives out to view a house. Under
these circumstances, the courts believe that the danger of collusion be-
tween driver and passenger is removed and that, therefore, the passenger
should not be treated as a 'guest.'

The anticollusion policy needs further refinement, however, before it
can assist in determining the proper territorial reach of the statute. Is the
object of this protective policy the liability insurer itself? If so, then it is
relevant where the insurer is incorporated and where it does extensive
business. Once it is realized, however, that any payments by the insurer
will become part of the 'loss history' and will be passed on to policy hold-
ers in rates determined primarily by that loss history,"8 a more rational
purpose of the statute appears to be preventing liability insurance rates
from being inflated for all drivers because some drivers have colluded
with their guests in claims against the insurer.

Now, it is necessary to turn to actuarial literature and determine how
rates are set and what implications this method has for the territorial
scope of the guest statute. When it is learned that only insurance rates in
the rating district in which the host's car is principally garaged will be
affected by collusive increases in the loss history of that district,14 the
'interest' of the place of the crash again disappears, assuming, as is almost

13. See McNamara, Automobile Liability Insurance Rates, 35 hIs. CouNs. J. 398, 401,
403-06 (1968); Stern, Ratemaking Procedures for Automobile Liability Insurance, 52 Ppoc.
CASuALTr AcTuARml Soc'y 139, 155, 176-77, 183 (1965).

14. McNamara, supra note 13, at 398, 401,403-06; Stern, supra note 13, at 139, 155, 176-
77, 183.
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surely the case, that the car is principally garaged where the host is domi-
ciled. If suit is brought in the guest statute state, it may have an interest
as the forum in preventing collusion in its courts. If the forum feels
strongly about this, it may properly dismiss the suit. The suit should not
be dismissed on the merits, however, so that it may be brought elsewhere,
probably at the common domicile. The place of the accident should not
impose its guess regarding whether greater social evils will flow from col-
lusion between host and guest or from allowing the guest to go
uncompensated.

This, then, is what is meant by 'interest analysis.' It is the basis on
which I will address the questions posed by Professor Brilmayer.1"

III. CONsTrtUmoNAL Ravizw oF CHoIcE oF LAw DEcisioNs

Professor Brilmayer asks whether a legislature may shield conflicts re-
sults from constitutional scrutiny by the enactment of a clause that re-
quires local courts to apply a statute even in 'false conflict' cases-cases
in which the purposes underlying the statute are not relevant. 6 Even if
interest analysis were constitutionally mandated-a position that the dis-
sent in Allstate Insurance Co. v. Hague7 adopted or came very close to
adopting-the answer would be 'heck no.' The 'interest' that would be
constitutionally required would be a demonstration that, in the light of
the state's contacts with the parties or with the transaction, a policy un-
derlying the statute would be impaired if the statute were not applied.
This is unrelated to the legislature's expression of an 'interest' in having
the statute applied when this is not so. The former situation is an 'inter-
est.' The latter is hubris.

It seems clear, however, that the majority of judges who wrote in Hague
did not regard interest analysis as a constitutional imperative."6 Mr.
Hague lived in Wisconsin, commuted to work in Minnesota, and was
killed in Wisconsin when an uninsured motorist struck the motorcycle on
which he was taking a pleasure ride." The operator of the motorcycle also
was uninsured.' ° Mr. Hague owned three automobiles and his insurance
on each vehicle provided $15,000 compensation for losses caused by unin-
sured motorists. Mr. Hague paid three premiums for this coverage. Each
of his policies had an 'other insurance' clause that made the $15,000 unin-

15. See Brilmayer, A Challenge, supra note 1.
16. Id. at 559.
17. 449 U.S. 302, 334-35 (1981) (Powell, J., dissenting).
18. See id. at 304-20 (Brennan, J.) and Id. at 320-32 (Stevens, J., concurring). Justice

Stewart took no part in the decision of the case.
19. Id. at 305.
20. Id.
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sured motorist coverage available only to the extent that recovery could
not be had under "other similar insurance available" to Mr. Hague." Af-
ter the accident, Mr. Hague's widow moved to Minnesota, was appointed
personal representative of her husband's estate, and then sued Allstate to
recover under the uninsured motorist provisions of the policies. The issue
was whether the 'other insurance' clause prevented her from recovering
more than $15,000 or whether the three coverages could be 'stacked' to
produce a recovery of $45,000." The Supreme Court of the United States
held that the Minnesota courts constitutionally could apply Minnesota
law to produce the higher recovery.' 8 The Court assumed, erroneously,
that it made a difference whether it applied Minnesota or Wisconsin law
and that under Wisconsin law, plaintiff could recover only $15,000." In
fact, it made no difference: Under Minnesota law, the 'other insurance'
clause would not have prevented stacking because it was invalid if so ap-
plied.25 The clause, however, was ambiguous concerning whether it ap-
plied to 'other insurance' issued by the same insurer to the same insured
and, under Wisconsin law, this ambiguity would be construed against the
insurer."6 To discuss Hague, however, we must join in the Court's error
and assume that whether Minnesota or Wisconsin law is applied makes a
difference in the result. The assumption is that under Minnesota law the
'other insurance' clause does not prevent stacking because as so applied,
it is invalid (correct); 7 but that under Wisconsin law, on the facts of
Hague, the clause would be construed to prevent stacking (nonsense),"

21. I am grateful to Professor Andreas Lowenfeld, New York University School of Law,
for providing me with a copy of the policy. Professor Lowenfeld argued for the insured
before the United States Supreme Court and was of counsel on the brief.

22. 449 U.S. at 305.
23. Id. at 320.
24. Id. at 306.
25. See Van Tassel v. Horace Mann Ins. Co., 296 Minn. 181, 207 N.W.2d 348 (1973).
26. Cases holding that an 'other insurance' clause identical to the one in Hague did not

refer with sufficient specificity to uninsured motorist coverage issued by the same insurer on
the insured's other cars are: Safeco Ins. Co. of Am. v. Robey, 399 F.2d 330 (8th Cir. 1968);
Woolston v. State Farm Mut. Ins. Co., 306 F. Supp. 738 (W.D. Ark. 1969); Glidden v. Farm-
ers Auto Ins. Aas'n, 57 1Il. 2d 330, 312 N.E.2d 247 (1974); United Services Auto Ass'n v.
Dokter, 86 Nev. 917, 478 P.2d 583 (1970). Contra Sammon v. Nationwide Mut. Ins. C., 267
A.2d 608 (DeL Super. Ct. 1970) (trial court).

Wisconsin construes ambiguities in insurance policies against the insurer. Ehlers v. Colo-
nial Penn Ins. Co., 81 Wis. 2d 64, 259 .N.W.2d 718 (1977). For a strong indication that
Wisconsin would follow the cases cited supra, finding the 'other insurance' clause ambiguous
in the context of Hague, see Rosar v. General Ins. Co. of Am., 41 Wis. 2d 95, 163 N.W.2d
129 (1968), in which the court refused to allow stacking of liability coverage but distinguish-
ing medical payments for which "recovery is completely independent of liability on the part
of the insured." Id. at 101-02, 163 N.W.2d at 132.

27. See Van Tassel v. Horace Mann Ins. Co., 296 Minn. 181, 207 N.W.2d 348 (1973).
28. See supra note 26 and cases cited therein.
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and, if so construed, would be valid (probably correct)."
The standard that both the plurality and the three dissenters agreed

should determine whether the due process clause or the full faith and
credit clause prevented application of Minnesota law was: application of
Minnesota law was constitutional if "Minnesota had a significant aggrega-
tion of contacts with the parties and the occurrence, creating state inter-
ests, such that application of its law was neither arbitrary nor fundamen-
tally unfair."" The plurality found these contacts in Mr. Hague's
commuting to work in Minnesota for fifteen years,3' Allstate's extensive
business contacts in Minnesota," and Mrs. Hague's subsequent move to
Minnesota.u It is apparent, however, that the plurality was not using the
term "state interests" in the sense earlier defined," because Mr. Hague's
commuting and Allstate's business contacts did not implicate any policy
underlying the Minnesota statute. Mrs. Hague's subsequent move gave
Minnesota an 'interest' in giving her additional compensation because, af-
ter she became a Minnesota resident, the amount of her recovery would
have social consequences in Minnesota. But if it were not for the prior
commuting and business contacts, even the plurality in Hague probably
would have thought it so outrageous as to be unconstitutional for Minne-
sota to assert this late acquired interest in compensation."

29. Wisconsin construed an earlier version of its statute requiring minimum uninsured
motorist coverage to permit the parties to contract against stacking. Nelson v. Employers
Mut. Cas. Co., 63 Wis. 2d 558, 217 N.W.2d 670 (1974). This statute had been amended
before the accident in Hague. Id. at 562 n.1, 217 N.W.2d at 672 n.1. The Minnesota Su-
preme Court, in deciding Hague, refused to find that the Wisconsin Supreme Court would
construe the rather inconclusive changes in the wording of the Wisconsin statute as chang-
ing Wisconsin law. Allstate Ins. Co. v. Hague, 289 N.W.2d 43, 48 (Minn. 1979), affd, 449
U.S. 302, reh'g denied, 450 U.S. 971 (1981). After the accident, the Wisconsin statute was
amended again so that it unambiguously invalidated 'other insurance' clauses for uninsured
motorist coverage. See Landvatter v. Globe Sec. Ins. Co., 100 Wis. 2d 21, 300 N.W.2d 875
(1980).

30. 449 U.S. at 320; id. at 332 (Powell, J., dissenting) (dissent's disagreement is not over
the standard articulated by the plurality, but concerns its application to the facts). Justice
Stevens concurred in the judgment, but would apply a different constitutional standard to
full faith and credit than he would apply to due process. Id. at 322-24 (Stevens, J.,
concurring).

31. Id. at 313-17.
32. Id. at 317-18.
33. Id. at 318-19.
34. See aupra part H.
35. The plurality was very cagey about this. It distinguished John Hancock Mut. Life

Ins. Co. v. Yates, 299 U.S. 178 (1936) on the ground that in Hague, Mrs. Hague's "bona fide
residence in Minnesota was not the sole contact Minnesota had with this litigation," 449
U.S. at 319, but the plurality also said that "[wie express no view whether the first two
contacts [Mr. Hague's commuting and Allstate's doing business], either together or sepa-
rately, would have sufficed to sustain the choice of Minnesota law. . . ." Id. at 320 n.29.
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The reason Mr. Hague's fifteen years of commuting to work did not
give Minnesota an interest in applying its stacking statute is that, if this
were the only Minnesota contact, no social consequence would be felt in
Minnesota if Mr. Hague's estate recovered only $15,000 instead of
$45,000. No Minnesota resident would be undercompensated and thus in
danger of becoming a public charge. Higher recovery would not encourage
others to commute to work in Minnesota, thus enhancing the Minnesota
economy. In considering the fringe benefits of Minnesota employment, no
prospective employee would consider Minnesota's stacking and conflicts
rules concerning uninsured motorist compensation. More adequate com-
pensation would not speed Mr. Hague's recovery and return to the Min-
nesota work force because his injuries were fatal." Minnesota might as-
sert an 'interest' in assuring justice to 'their boy' and might regard a
member of their work force as fitting this description. This, however, is
really no different from Minnesota's desire to make its stacking rule
manna for the insureds of the world, provided only that they sue in Min-
nesota. Undercompensated Minnesota residents cause social conse-
quences in Minnesota; undercompensated commuters do not.

Nor could Minnesota base an interest in applying its law on the fact
that Allstate did so much business there that the company was subject to
generally affiliating personal jurisdiction in Minnesota courts.3 ' It might
be argued that Minnesota has an interest in regulating the conduct of
insurers that do business there so that they do not impose unconscionable
adhesion contracts on those they insure, whether or not the customers
reside in Minnesota. It is officious, however, for Minnesota to make this
choice between greater coverage and higher premiums when both the
costs and the benefits will be experienced only in other states. Even the
Minnesota legislature recognized this with a choice of law clause in the
stacking statute, a clause that was ignored by all of the courts in Hague.
The statute that the Minnesota Supreme Court interpreted as invalidat-
ing the 'other insurance' clause in Mr. Hague's policies read: "[n]o...
policy... shall be delivered or issued for delivery in this state with re-
spect to any motor vehicle registered or principally garaged in this state
unless [uninsured motorist coverage of at least $15,000] is provided.""

In the hands of the plurality in Hague, therefore, "a significant aggre-

36. Mr. Hague was dead on arrival at the Minnesota hospital to which he was taken
after the accident. Transcript of Oral Argument at 21, Allstate Ins. Co. v. Hague, 449 U.S.
302 (1981) (statement by Mr. Lowenfeld).

37. A contact is 'generally affiliating' if it permits exercise of jurisdiction over the defen-
dant in any action, even one not related to the particular contact. See A. vON MEIREN & D.
TRAUTMAN, Tan LAW OF MULTISTATE PROBLEMS 65 (1965).

38. MINN. STAT. ANN. § 65B.22(1) (West 1968) (repealed by 1974 Minn. Laws 408, § 33
(effective Jan. 1, 1975)).
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gation of contacts with the parties and the occurrence, creating state in-
terests' ' " means simply sufficient contacts so that a reasonable person,
unschooled in the niceties of 'interest analysis', would not regard the ap-
plication of the law of that state to be arbitrary or to be an unfair sur-
prise to one of the parties. 'Arbitrary' does not mean there is also unfair
surprise, though any choice of law that works unfair surprise is also, for
this reason, arbitrary. For example, the defendant negligently injures the
plaintiff in state X, where both parties reside. The defendant then moves
to Y, where the plaintiff brings suit. Under Y law, plaintiff is entitled to
compensation that he would not be entitled to under X law. It would be
arbitrary for a Y court to apply Y law, even though the defendant cannot
claim unfair surprise in the sense that his conduct was affected by the
different legal regime in X. The defendant's injurious conduct was unin-
tentional, and his insurance coverage was the same as he would have ob-
tained if he had lived in Y. Suppose, however, that the defendant burns
trash in X and the smoke injures the plaintiff's property in X. Under X
law, the defendant is not liable for this injury because he has obtained a
permit and conformed with all other X rules regulating the burning of
trash. The defendant relied on the X law when he decided to burn the
trash. It would be arbitrary and would produce unfair surprise to apply Y
law to the defendant's conduct.

In Hague, a common sense reaction tothe facts might be that Mr.
Hague's fifteen years of commuting to Minnesota prevented the applica-
tion of Minnesota law to determine the validity of the 'other insurance'
clause from being arbitrary. In addition, because the $45,000 payment in
Hague was just grist for the actuarial mill in the Wisconsin rating district
where Mr. Hague's car was principally garaged, 0 it is silly to talk of 'un-
fair surprise' to Allstate.

It is probably just as well that the Court in Hague defined 'state inter-
ests' in these common sense terms and not by proper interest analysis.
There are a lot of intelligent people, including Professor Brilmayer, who
do not regard interest analysis as the greatest thing since sliced bread.'1
Once before, the Supreme Court raised then current notions of choice of
law to constitutional status with results that today seem, to use an under-

39. 449 U.S. at 320.
40. See supra note 13 and authorities cited therein.
41. See, e.g., Ely, Choice of Law and the State's Interest in Protecting its Own, 23 W. &

M. L. Rev. 173 (1981):
Interest analysis... has an important contribution to make only in cases-and
actually only a subset of these--where the plaintiff and defendant hail from the
same state (or states whose laws are identical). All others ... can sensibly be
resolved only by what will doubtless strike many as hopelessly old-fashioned
choice-of-law rules.

Id. at 179-80.
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statement, bizarre." Until there is something approaching a consensus in
the legal profession regarding the proper approach to choice of law, it is
wise to impose minimal constitutional scrutiny on a state's conflicts deci-
sions.43 Due process" should be reserved to strike down choices that are
clearly 'arbitrary' or 'fundamentally unfair,' as in the examples provided
above." The full faith and credit clause s should compel application of a
particular state's law to an issue not yet adjudicated 4' only in the ex-
tremely rare case in which there is a compelling need for a uniform na-
tional result. An example might be the determination of issues concerning
the internal affairs of a corporation by the law of the state of
incorporation."

IV. CHOICE OF LAW IN FvmERAL COURTS

Professor Brilmayer asks what a federal court sitting in diversity is to
do when a state has adopted interest analysis as its conflicts technique
but then enacts a statute with a choice of law provision contrary to that
analysis.4 The dilemma is supposed to flow from the requirement that, in
cases governed by state law, a federal court apply state choice of law rules

42. See, e.g., New York Life Ins. Co. v. Dodge, 246 U.S. 357 (1918) (forbidding Missouri
from applying its law to protect its resident when the loan against the insurance policy's
cash surrender value had been 'made' in New York). ,

43. See Weinberg, Choice of Law and Minimal Scrutiny, 49 U. Cm. L. Rnv. 440 (1982).
44. U.S. CoNsTr. amend. XIV, § 1.
45. See supra text following note 39.
46. U.S. CoNST. art. IV, § 1.
47. Full faith and credit to sister state judgments is an almost invariable requirement.

See RSTATzEMNT (SEcoND) OF CON UCT OF LAWS § 93 (1971).
48. Cf. Palmer v. Arden-Mayfair, Inc., CCH CoRP. LAw Gumn 11,047, 47 LW 2055

(Del. Ct,. Ch. 7/6/78), in which the court directed a Delaware corporation to elect directors in
accordance with Delaware law, which prohibited cumulative voting. The court refused to
rule on the applicability or constitutionality of a California statute, that on its face applied
to the corporation because of the extent of the company's property, payroll, and sales in
California and which would have required cumulative voting. But see Wilson v. Louisiana-
Pacific Resources, Inc., 138 Cal. App. 3d 216, 187 Cal. Rptr. 852 (1983) (California statute
requiring cumulative voting for directors constitutionally may be applied to a Utah corpora-
tion with a majority of payroll, property, sales, and stockholders in California although Utah
permits cumulative voting only if corporation's articles of incorporation so provide and the
articles of incorporation had no such provision); Western Airlines, Inc. v. Sobieski, 191 Cal.
App. 2d 399, 12 Cal. Rptr. 719 (1961) (California Commissioner of Corporations has jurisdic-
tion to act on a change in voting rights attempted by a Delaware corporation with its princi-
pal place of business in California); State ex rel. Weeds v. Iowa S. Utils. Co. of Delaware,
231 Iowa 784, 2 N.W.2d 372, modified, 232 Iowa 143, 4 N.W.2d 869 (1942) (Iowa law forbid-
ding issuance of stock without monetary consideration is applied to a Delaware corporation
operating a public utility in Iowa).

49. Brilmayer, A Challenge, supra note 1, at 559.
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to determine which state's law to apply." Usually this means application
of the conflicts rules of the state in which the federal district court is
sitting. The clear exception is when the federal court is one to which the
case has been transferred from another state on the defendant's motion
under 28 U.S.C. section 1404(a) "[for the convenience of parties and wit-
nesses, in the interest of justice."5 1 Then, the federal court is to apply the
choice of law rules of the state from which the case has been
transferred.ss

There is, however, no dilemma. It may be difficult for a federal court to
determine what conflicts rule the highest state court would apply when
conflicts analysis is undergoing rapid changes in most states. When the
choice of law directive is clear, however, and it would be clear in the case
Professor Brilmayer posits, the federal court must apply the law man-
dated by the legislative choice of law rule unless it finds that choice is
constitutionally proscribed or superseded by a federal conflicts rule.s s

The real problems in the Erie Railroad v. Tompkins" and Klaxon v.
Stentor Electric Manufacturing Co.5 area concern whether a federal
court invariably should be compelled to apply state conflicts rules. From
the phrasing of the preceding sentence, it is obvious that I think the an-
swer is "no". It would be the beginning of wisdom to recognize Klaxon,
which extends Erie to choice of law rules,5s as a result not compelled by
any constitutional arguments undergirding Erie57 or by the Rules of Deci-

50. See Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1941).
51. 28 U.S.C. § 1404(a) (1976).
52. See Van Dusen v. Barrack, 376 U.S. 612 (1964).
53. Cf. 28 U.S.C. § 1738A (Supp. IV 1980) (requirement that sister state custody decrees

be enforced and not modified).
54. 304 U.S. 64 (1938).
55. 313 U.S. 487 (1941).
56. Id. at 496.
57. The Erie opinion raised two constitutional objections to federal courts creating their

own common law rules on issues governed by state law. The first is that, because Congress
could not enact such laws, federal courts were without power to create law in this area. 304
U.S. at 78. This might be labeled a 'tenth amendment' argument: "[t]he powers not dele-
gated to the United States by the Constitution, nor prohibited by it to the States, are re-
served to the States respectively, or to the people." U.S. CONST. amend. X. The second
constitutional argument apparently was based on the equal protection clause. U.S. CoNst.
amend. XIV, § 1. The nonresident's power to select a federal forum and change the applica-
ble law gave him an unfair advantage over residents and "rendered impossible equal protec-
tion of the law." 304 U.S. at 74. Neither of these arguments is applicable to a federal court's
shaping its own choice of law rules. Congress has the power under the full faith and credit
clause to enact choice of law rules for the states. See Freund, Chief Justice Stone and the
Conflict of Laws, 59 HARv. L. REv. 1210, 1229-30 (1946). Treating a local citizen differently
than he would be treated in a state court is not an irrational classification violating equal
protection, if there are cogent countervailing considerations that outweigh the evil of intra-
state forum shopping. See infra text following note 59.
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sion Act," as construed in Erie.s" The justifiable basis for Klaxon is a
judicial policy against intrastate forum shopping between state and fed-
eral courts in the same state. Sometimes, however, this perfectly laudable
policy will be outweighed by countervailing considerations and the federal
court should be freed to act as a responsible, neutral forum in shaping its
own choice of law rules. The clearest example of this is when the federal
court is able to exercise jurisdiction over parties that the state court could
not reach. Then there is no danger of intrastate forum shopping between
state and federal courts because the state court is not available. Using a
super federal long arm statute to drag parties into federal court and then
imposing upon those parties the local state conflicts regime, to which they
could not otherwise, have been exposed, poses a grave threat of interstate
forum shopping. The best known example is the nationwide jurisdiction
available in federal interpleader;" the worst decision in the Erie-Klaxon
line of cases is Griffin v. McCoach.1

Freeing a federal court in certain limited circumstances to act as a re-
sponsible, neutral forum in deciding choice of law issues does not mean
that the court will ignore the conflicts rules of the interested states. That
is not 'responsible.'' This brings us to the third question posed by Pro-
fessor Brilmayer: the relevance of other jurisdictions' conflicts rules to a
court engaged in interest analysis."

V. THE RELY.vANc To INTEREST ANALYSIS oF ANOTHwt STATE's
CoNFucrS RuLics.

Professor Brilmayer says that "[iln all the stock examples, interest ana-
lysts consistently fail to ask whether the other state would apply its own
law."" This is not so. There are at least three situations in which a court
committed to interest analysis will make use of another state's conflicts
decisions.

58. 28 U.S.C. § 1652 (1976) provides: "The laws of the several states, except where the
Constitution or treaties of the United States or Acts of Congress otherwise require or pro-
vide, shall be regarded as rules of decision in civil actions in the courts of the United States,
in cases where they apply" (emphasis added). The Court in Erie construed "laws" to include
a state's substantive rules in areas such as torts, contracts, etc. 304 U.S. at 78. This con-
struction does not answer the question whether "laws" also includes a state's choice of law
rules, that is, the state's 'whole' law, not just its internal law.
59. 304 U.S. at 71.
60. 28 U.S.C. §§ 1335, 1397, 2361 (1976).
61. 313 U.S. 498 (1941). In Griffin, the Court held that despite the nationwide service of

process available in federal interpleader, the conflicts of law rules of the state in which the
federal court sits govern the decision of the federal court.

62. See infra notes 67-70 and accompanying text,
63. See Brilmayer, A Challenge, supra note 1, at 560.
64. Id.
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The most obvious relevance to interest analysis of another forum's
choice of law decisions is the information those decisions will provide con-
cerning the policies underlying that state's law. Perhaps the greatest diffi-
culty in interest analysis is determining exactly what purposes are behind
a particular rule of law. Because this is the first step in interest analysis,
sister state conflicts decisions based on that analysis are likely to be trea-
sure troves of information about policies underlying that state's laws.

Second, as Professor Brilmayer herself recognizes, a sister state's deci-
sion not to apply its law to an interstate transaction is likely to provide
an easy and sensible answer to what otherwise would be an intractable
clash of state policies.es For example, a borrower lives in state X and a
lender lives in state Y. The loan is usurious under the law of X and both
principal and interest are uncollectable, but the loan is fully valid and
enforceable under Y law. Both states are 'interested' in having their dif-
ferent laws apply to protect their own residents, and this application is
not arbitrary or unfair if the loan transaction is sufficiently connected
with both states. Suppose, however, that this case is litigated in Y, the
lender's state, after the X supreme court has decided an identical case.
The X decision applied Y law and enforced the contract on the ground
that giving an X borrower the protection of X law under these circum-
stances would not be in the long range best interest of the commercial
community in X. The court reasoned that X borrowers will seek loans out
of state only when they can get better terms elsewhere or when, because
of their credit status, X's usury law makes it impossible for them to ob-
tain a loan in X at an interest rate valid in X. Applying X law to the
interstate transaction would simply dry up foreign credit for local
business."

This decision may be regarded as either wise and enlightened or as stu-
pid. I have no wish to debate that here, but the opinion does exist. When
the Y court decides an identical case, it would need an especially cogent
reason to reject the X invitation to advance Y interests as the preferred
result in this conflict of X and Y policies.

On the other side of the coin, if a sister state has applied its own law to
resolve a true clash of state policies, the forum should hesitate before ap-

65. Id. at 560-61.
66. See Woods-Tucker Leasing Corp. v. Hutcheson-Ingram Dev. Co., 626 F.2d 401 (5th

Cir. 1980), vacated, 642 F.2d 744 (5th Cir. 1981). In that case, which concerned similar cir-
cumstances, the court refused to give effect to a choice of law clause selecting the law of the
lender's state. Some of the largest commercial law firms in Texas, the borrower's state, filed
amicus briefs with the court urging a rehearing and a different result on the ground that the
opinion would have a disastrous impact on Texas commercial borrowers. On rehearing, the
court vacated the previous opinion and gave effect to the choice of law clause. 642 F.2d 744
(5th Cir. 1981). (The loan may have been usurious under the law of either state, but if this
were so, the penalties under the law of the lender's state were less).
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plying its law to an identical problem and thus making the result turn on
the choice of forum. This is the clearest case for the forum to engage in
the kind of "more moderate and restrained interpretation" 7 of its own
policies and their territorial reach that Brainerd Currie counseled.

A third situation in which the forum should consult conflicts rules in
other jurisdictions is when the forum is neutral: it has no contact with
the parties or the transaction that gives it a stake in the outcome. For
example, in the guest statute hypothetical posed by Professor Brilmayere
and discussed in this article,6° (both host and guest are domiciled in a
state permitting recovery for ordinary negligence, but the crash is in a
state that requires gross negligence), suppose that both states would ap-
ply the law of the place of injury. Their courts prefer the simplicity and
certainty of the territorial rule to the uncertainties and complexities of
interest analysis. The case, however, is litigated in a third state that has
adopted interest analysis. The neutral forum should not impose its own
solution, which is different from the result that courts would reach in the
other states. This would invite forum shopping of the most egregious
kind.

This hypothetical is very unlikely to occur. The neutral forum usually
will be a theoretical construction. The most important exception is that
of a federal district court exercising personal jurisdiction that a state
court could not exercise.70 This additional federal power over litigants
should free the court to act as a responsible, neutral forum in selecting
state law.

VI. CONCLUSION

'Interest analysis,' properly understood and applied, is not a wild
scheme of unlettered primitives persisting in error because they do not
know what their betters have thought and said. It is simply the applica-
tion of sound common law methods to choice of law. Its central insight is
that if only one jurisdiction will experience the social consequences of ap-
plying competing legal rules, then that jurisdiction is entitled to decide
for itself what path to take. This proposition should appeal to all reasona-
ble persons. The tough questions concern how to go about making this
determination and whether it is feasible to do so. But the methods are
the same and require the same perseverance and high intelligence as
would devising and applying any rule in any field of law to the realities of
the human condition.

67. Currie, The Disinterested Third State, 28 LAw & Cownrsu. PROB. 754, 757 (1963).
68. See Brilmayer, A Challenge, supra note 1, at 556.
69. See supra notes 10-14 and accompanying text.
70. See supra notes 68-61 and accompanying text.
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Interest analysis is not a panacea. Even if accepted and applied by in-
telligent and devoted adherents, it leaves many questions unanswered.
Two of the most difficult are what to do when the analysis reveals a 'true
conflict' or a 'no interest' case. The true conflict occurs when each of two
states with different rules would advance its own policies by applying its
own law. For example, the host driver is domiciled in a state with a guest
statute, the guest is domiciled in a state without one, and the contacts
that each state has with the parties and the occurrence are such that the
law of either state might be applied without seeming arbitrary or unfair.
The 'no interest' case arises when neither state's policy seems applicable.
For example, the guest comes from a guest statute state and the host
from a state permitting recovery.

My view is that a true conflict is best dealt with by a presumption con-
cerning the result to be reached, coupled with careful articulation of the
factors that will rebut that presumption. The presumed result and the
rebutting factors should reflect transjurisdictional policies and develop-
ments. For example, in true conflicts concerning the validity of a contract,
transjurisdictional dealings will be facilitated and the expectations of the
parties protected by applying the law that validates the contract. These
validating considerations are weakest, however, when the invalidating
rule is designed to protect a disadvantaged bargainer from a contract of
adhesion. Is it possible to state a simple rule that will combine all these
elements of analysis: an interest analysis that reveals a true conflict and
transjurisdictional factors that point to its resolution? How about this? A
contract is valid if valid under the law of the settled place of business or
residence of the party wishing to enforce the contract unless the settled
place of business or residence of the other party has an invalidating rule
designed to protect against contracts of adhesion. I think that members
of a learned profession could master that rule and apply it predictably
and expeditiously. There are other factors, of course, that might affect
wise resolution of a conflicts case regarding contract validity, 1 but they
are unlikely to be present except in a small number of cases when they
can be trotted out as exceptions to the rule.

My view of the no interest case is that it does not exist, or, like some of
the strange particles produced by high energy physics, flashes for the
briefest moment and then has changed to a quite different form. Three
famous cases that have faced a possible no interest situation have re-
analyzed the situation to produce a false conflict and, having done this,

71. See R. WEINMAUB, COMMIWARY ON THE CONFUCT OF LAws § 7.5 (1980) listing the
following factors: which rule ."reflects viable current trends;" whether the rules differ "in
basic policy, rather than minor detail;" whether the application of the invalidating rule was
foreseeable; whether the contract is "noncommercial;" and whether one state in similar
cases has deferred to the policies of the other.
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declared the foregone conclusion. The difference between these cases is in
the cogency of the false conflict analysis.

The first of the cases, Neumeier v. Kuehner,79 concerned a New York
host and an Ontario guest. The collision that killed them both occurred in
Ontario." Ontario had a guest statute and New York, the forum, did
not.7' The New York Court of Appeals decided that New York had no
interest in compensating an Ontario guest who would not be compensated
under his own law, but that Ontario had an interest in having its guest
behave graciously to visiting hosts.75 Ontario law was applied.70

Labree v. Major" gave the Rhode Island Supreme Court an opportu-
nity to deal with an identical problem. A Rhode Island host and a Massa-
chusetts guest crashed in Massachusetts; recovery was possible under
Rhode Island law but not under Massachusetts law.7 This time the re-
covery rule was applied on the ground that Massachusetts had no interest
in protecting the Rhode Island host when his own state would not shield
him from liability. Rhode Island, however, should altruistically make its
recovery rule available "no matter what the law of [the plaintiff's] resi-
dence or the place of the accident.""

Hurtado v. Superior Court"0 concerned a Mexican plaintiff, California
defendants, a fatal crash in California, and California law, which permit-
ted much greater recovery than Mexican law.$' The difference from
Neumeier and Labree was that the injury occurred in the state with the
recovery rule and the California Supreme Court used this factor to pro-
duce a false conflict. The Mexican state in which the decedent had been a
resident had no interest in protecting the California defendants from
higher recovery. California, however, had an interest in imposing its rule
to deter negligent driving in California." The reasoning of each of these
cases may strain credibility, but I think that only Labree rises above the
tooth fairy level.

72. 31 N.Y.2d 121, 286 N.E.2d 454, 335 N.Y.S.2d 64 (1972).
73. Id. at 123-24, 286 N.E.2d at 455, 335 N.Y.S.2d at 66.
74. Id. at 125, 286 N.E.2d at 455-56, 335 N.Y.S.2d at 67.
75. Id. at 125-26, 286 N.E.2d at 456, 335 N.Y.S.2d at 68. The opinion also stated three

'rules' for resolving guest statute cases. The third rule, which the opinion found applicable,
was that when host and guest are domiciled in different states, the law of the state where
the accident occured "[niormally" applies. Id. at 128, 286 N.E.2d at 457-58, 335 N.Y.S.2d at
70.

76. Id. at 128-29, 286 N.E.2d at 458, 335 N.Y.S.2d at 70-71.
77. 111 R.I. 657, 306 A.2d 808 (1973).
78. Id. at 668, 306 A.2d at 815.
79. Id. at 673, 306 A.2d at 818.
80. 11 Cal.3d 574, 522 P.2d 666, 114 Cal. Rptr. 106 (1974).
81. Id. at 578, 522 P.2d at 668, 114 Cal. Rptr. at 108.
82. Id. at 583, 522 P.2d at 672, 114 Cal. Rptr. at 112.
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I have never seen a no interest case and do not expect to. If I do see
such a case, however, I would resolve it with the same result oriented
presumption applied to the true conflict. The transjurisdictional consider-
ations that make the presumed result a wise resolution of a true conflict
recommend an identical answer in the no interest case.

It is of little consequence whether these particular solutions appeal to
the reader. What is important is that conflicts problems are amenable to
reasoned analysis. Let us get on with that task. Let us not go back to
putting pins in maps without knowing what law we are inflicting on the
parties. That does not work.


