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Law Problemt

by James A. Martin*

Professor Lea Brilmayer has demonstrated ably that interest analysis
fails in its most fundamental claim: the implementation of the "inter-
ests" of the forum and, if possible, those of other concerned states. She
does so by demonstrating that the particular concept of "interests" used
in interest analysis is neither descriptive of actual legislative intent nor,
considered as prescriptive rather than descriptive, particularly desirable.
Her demonstration creates a problem since interest analysis has a good
deal of intuitive appeal. I believe that Currie's first principle-a prefer-
ence for the law of the forum--coupled with a somewhat different view
of "interests" is capable of preserving the intuitive appeal of Currie's
work while meeting the criticisms of Currie's brand of "interests." s My
attempt will not be to 'save' interest analysis, but rather to use Currie's
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1. Brilmayer, Methods and Objectives in the Conflict of Laws: A Challenge, 35 Mzn-

ca L. Rav. 555 (1984) [hereinafter cited as Brilmayer, A Challenge); Brilmayer, Interest
Analysis and the Myth of Legislative Intent, 78 MIcH. L. Rav. 392 (1980) [hereinafter cited
as Brilmayer, Interest Analysis].

2. "Normally, even in cases involving foreign elements, the court should be expected, as
a matter of course, to apply the rule of decision found in the law of the forum." Currie,
Notes on Methods and Objectives in the Conflict of Laws, 1959 DuKE L.J. 171, 178, re-
printed in SELEcTED ESSAYS ON THE Co~icr OF LAws 177, 183 (1963) [hereinafter cited as
Currie, Methods and Objectives). [Editor's Note: Since most of Currie's articles are re-
printed in SELECTED ESSAYS ON THE CoNF.icT OF LAWS, a corresponding page reference to
this work will appear throughout this article in brackets immediately after the citation to
the appropriate page in Currie's originally published article.)

3. Currie was not the first to build upon forum preference and I am not the second. It
was also the cornerstone of Professor Albert Ehrenzweig's work. The relationship between
my own approach and that of Ehrenzweig is discussed infra notes 47-50 and accompanying
text
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insights and those of others to suggest an analytical framework for con-
flicts thinking. In a few cases this will actually yield clear-cut answers to
real conflicts situations; in a majority it at least ought to contribute to
narrowing the range of reasonable results.

Currie himself credited another man, Walter Wheeler Cook, with the
single most effective academic attack on the vested rights theory of choice
of law which once prevailed in this country.' Cook's contributions, how-
ever, were essentially negative, showing the weaknesses of the intellectual
underpinnings of the vested rights theory without offering an adequate
substitute.s The New York Court of Appeals was the first court to follow
Cook's lead and openly depart from vested rights principles, but its dis-
appointing contact counting in Haag v. Barnes,' after a promising start in
Auten v. Auten,7 gave little promise for something positive to replace the
discredited theory of vested rights.

When Currie's writings began to appear,* there was suddenly a plausi-
ble intellectual framework that both explained the errors of the vested
rights approach and gave a reasonably clear methodology for deciding fu-
ture cases. Currie's work certainly did not meet with instant and univer-
sal acceptance,' but eventually major parts of it became the gospel of the
day. Although Currie's approach to the 'true conflict' problem has not
been adopted widely, his approach to the 'false conflict' problem had
been noted commonly as the dominant theory."0 Advocates of many new
theories accept Currie's treatment of the false conflict while proposing
alternative solutions to the true conflict problem. The single most prestig-
ious competitor to the Currie-oriented approach, the Restatement (Sec-
ond) of Conflict of Laws,1 speaks generally of "the most significant rela-

4. Currie, On the Displacement of the Law of the Forum, 58 COLuM. L. Rxv. 964, 966
[3, 6] (1958) [hereinafter cited as Currie, Displacement]. Fairness also requires reference to
the early works of Cavers and Lorenzen; see, e.g., Cavers, A Critique of the Choice-of-Law
Problem, 47 HARv. L. Rzv. 173 (1933); E. LoRzNzEN, S.LECTED ARTICLES ON THE CONFcICr Or
LAWS (1947).

5. See, e.g., W. CooK, THE LOGICAL AND LE.AL BAsES OF THE CONLICT OF LAWS (1942).
6. 9 N.Y.2d 554, 175 N.E.2d 441, 216 N.Y.S.2d 65 (1961).
7. 308 N.Y. 155, 124 N.E.2d 99 (1954).
8. Currie, Married Women's Contracts: A Study in Conflict-of-Laws Method, 25 U.

CHI. L. Rav. 225 [77] (1958).
9. See, e.g., Ehrenzweig, Choice of Law: Current Doctrine and "True Rules," 49 CA-

LIF. L. Rav. 240, 243-48 (1961) [hereinafter cited as Ehrenzweig, Choice of Law]; Hill, Gov-
ernmental Interest and the Conflict of Laws-A Reply to Professor Currie, 27 U. Cm. L.
Rav. 463 (1960); Kegel, The Crisis of the Conflict of Laws, 1961 RECUnIL DES Couns 11, 180-
207.

10. See, e.g., E. SCOLES & P. HAY, CONFLICT OF LAWS 17 (1982).
11. R sTATEmEr (SEcOND) OF CoNucTr OF LAws (1971) [hereinafter cited as RESTATE-

MENT (SEcoND)].
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tionship" rather than interests,1 ' but does not begin to provide an
intellectual framework for choice of law in the way that Currie did,"s or,
for that matter, in the way that the rules of the first Restatement implied
a theory of vested rights."

Interest analysis, even interest analysis restricted to false conflicts, has
been criticized since its inception, but until recently these criticisms have
not received a great deal of attention. Critics noted in the first lines of
attack that Currie's analysis relied on 'governmental interests,' while
most conflicts cases resolve disputes that concern only private interests."'
Unless carefully elaborated, this argument accomplishes little, for it is
clear that Currie envisioned his 'interests' as touching on private dis-
putes, whether or not they were labeled 'governmental." More recently,
Dean John Ely, with the perspective of a newcomer to the field, ques-
tioned one of the unstated premises of Currie's analysis: that state in-
terests lie in the direction of applying to state residents laws that favor
those state residents." Ely makes a plausible case that states also may
wish to apply to a state resident a law that disfavors that resident, as a
moral judgment on the resident's behavior."' As Ely himself notes, his
criticism is not fatal per se to interest analysis, although, combined with a
rejection of the Currie solution to the true conflicts problem, it trims Cur-
rie's theory down considerably."s The reason for this is that this wider

12. See, e.g., REsTATEMENT (SEcoND) §§ 145, 175, 188. Some might wish to classify the
Restatement (Second) as being in the Currie camp, with its reference to "the relevant poli-
cies of the forum" and "the relevant policies of other interested states and the relative inter-
ests of those states in the determination of the particular issue." RESrAmMENT (SECOND) §
6(2)(b)-(c). These concessions to Currie, however, were not part of the original draft of the
Restatement (Second) and are used only by reference when it comes to various rules for
torts, contracts, and the like. Moreover, these references to 'policy' in the Restatement (Sec-
ond) are included only as two factors out of seven, with no indication of their relative im-
portance. On the whole, it seems clear that the drafters of the Restatement (Second) had
something much more vague in mind than the Currie methodology when they directed
courts to pick the law of the state that has "the most significant relationship." RESTATEMBN
(SEcOND) § 6 comment c.

13. This is not a criticism of the drafters of the Restatement (Second). It is not clear
that they perceived their function as one of doing more than setting aside the errors of the
past and creating rules flexible enough to allow courts to develop new and more rational
rules. See Reese, Conflict of Laws and the Restatement Second, 28 LAw & CorwMP. PROss.
680 (1963).

14. RESTATEMENT OF CONFL"CT OF LAWS (1934).
15. Ehrenzweig, Choice of Law, supra note 9, at 246-47.
16. See id. at 243-48.
17. Ely, Choice of Law and the State's Interest in Protecting Its Own, 23 WM. & M~Atv

L. Rav. 173 (1981).
18. Id. at 196-98 (a law penalizing fraud, or one regulating manufacturing, might serve as

an example).
19. Id. at 211-17.
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conception of state interests makes most cases into true conflicts unless
they concern plaintiffs and defendants with a common domicile.20 Clearly,
Currie and his supporters thought that his approach had solved many
more problems than the common-domicile cases.

Professor Brilmayer's criticism of interest analysis, as stated in this
Symposium' and as elaborated elsewhere," is more fundamental. She ar-
gues that Currie had a preconceived notion of what state interests ought
to be, and that he followed those a priori beliefs rather than following
actual legislative intent or even likely constructive intent."3 Brilmayer
notes that in the relatively rare instances when legislatures have given
choice of law commands, those commands have tended towards territorial
definitions, rather than toward the implementation of state interests as
Currie conceived them." Even allowing for various alternative explana-
tions for this phenomenon," her criticism remains potent. Most of us who
know and who talk with any legislators know that they do not subscribe
to the same grasp-all approach followed by some courts" purporting to
follow Currie or an approach founded upon his. Currie himself at times
expressed caution at attributing ruthless selfishness to the states as their
legislative purpose," although he and his followers routinely attributed
moderately selfish interests to them.

If one believes, as I do, that Professor Brilmayer has demonstrated con-
vincingly that interest analysis as it is usually practiced does not re-
present actual legislative intent-in other words, that interest analysis is
not descriptive-it may still remain as an acceptable prescriptive theory,
indicating to state courts what they ought to do in the absence of any
decipherable true legislative intent. Here again, however, Professor
Brilmayer has cast significant doubt on whether interest analysis repre-

20. Id. at 210.
21. Brilmayer, A Challenge, supra note 1, at 555.
22. Brilmayer, Interest Analysis, supra note 1.
23. Id. at 399-400.
24. Id. at 400.
25. One could argue, for example, that those areas that have received legislative atten-

tion are most likely to be those where certainty is at a premium, and in these areas, territo-
rial rules, rather than the more uncertain approach of Currie, offer more certainty. This
point is weakened somewhat by the choice of forum law for "transactions bearing an appro-
priate relation to this state," U.C.C. § 1-105(1) (1958); hardly a hard and fast rule, yet
clearly not interest analysis either.

26. One need look no further than the Minnesota Supreme Court's decision in Hague v.
Allstate Ins. Co., 289 N.W.2d 43 (Minn. 1979), though it could be argued that the 'better
law' approach taken there, based upon Professor Lefiar's work, is too far afield from Currie
to make the point. If so, another casebook favorite, Lilienthal v. Kaufman, 239 Or. 1, 395
P.2d 543 (1964), illustrates this phenomenon.

27. Currie, Methods and Objectives, supra note 2, at 179 [185).
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sents intuitively acceptable results."8

Apart from Professor Brilmayer's criticisms, one who views interest
analysis sympathetically cannot avoid feeling uncomfortable at another
recent phenomenon that undermines the intellectual integrity of interest
analysis: the use of suspect interests in application of the theory; in par-
ticular, the forum's interest in achieving a just result" and its interest in
insuring the compensation of medical creditors8 0 Both interests have a
tendency to turn interest analysis into something else: the first, into lex
fori; the second, into lex domicilii. The excessive effect of interests that
can be invoked so easily in so many cases leads instinctively to their re-
jection. Yet rejecting these interests because of the results they yield is ad
hoc. If interest analysis is designed to produce the 'right result,' we can-
not reject specified interests on the ground that they produce the 'wrong
result,' for this approach requires that we know the right result before
being able to apply the approach that is supposed to determine which
result is 'right.' Moreover, from the somewhat selfish orientation of Cur-
rie's interest analysis, identifying exactly what is wrong with these inter-
ests is difficult without result-oriented thinking. While it is true that the
interest of the forum in producing a just result does not directly favor a
forum resident, as do most interests identified by Currie, nowhere does he
state that all interests must do so. In fact, one category of interest (ad-
monitory interests) is generally not tied to forum residence, and another
(procedural interests) is generally tied directly to the forum as forum.
Since no criteria in the theory of interest analysis reject these particular
interests, and since these interests change the entire nature of interest
analysis, they imply a fundamental and fatal flaw in the theory.

Thus, for various reasons, it is clear that interest analysis is not an ade-
quate intellectual framework for conflicts thinking." One has good reason
to hope for more from restrained forum preference, that is, preference for
forum law unless there is adequate reason to displace it. As stated, the
restrained forum preference principle does not decide many cases. At one
extreme, the principle could be made into a kind of ruthless lex fori; at
the other, a meaningless formula in which the 'adequate reasons' contain
the entire essence of the theory. Despite the problem of identifying ap-
propriate circumstances for displacing forum law that are discussed be-
low,8' the basic forum preference principle has the virtue of inherent
plausibility, that, with the reader's indulgence, can be demonstrated by a

28. Brilmayer, Interest Analysis, supra note 1, at 402-17.
29. See, e.g., Milkovich v. Saari, 295 Minn. 155, 165-66, 203 N.W.2d 408, 417 (1973).
30. Id. at 170-71, 203 N.W.2d at 417.
31. A powerful fundamental criticism of Currie's interests may also be found in Kegel,

supra note 9, at 180-207.
32. See infra notes 38-50 and accompanying text.
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discussion of a primitive conflicts case.
Imagine a case in which A insults B, and B responds with fisticuffs,

injuring A significantly. The 'gimmick' in this hypothetical is that it takes
place in the distant (and perhaps mythical) past, where there is a single
city-state with a well-developed legal system. The city-state occupies a
given geographical domain. Outside that area live trolls, dragons, and
barbarians, but no other entity that purports to be a government. In
other words, the only 'law' outside the city-state is the law of the jungle.
A and B are residents of the jungle; B just happens to move to the city-
state and accumulate significant assets within the prescriptive period of
the city-state's statute of limitations, and A just happens to find B and
sue him there.

To the extent that this should be regarded as a conflicts case at all, it
seems reasonably clear that the city-state might appropriately apply its
own rule concerning whether or not those who deliberately cause physical
injury to another must compensate their victims. The reason is that the
rule represents a moral judgment that is prima facie a universal moral
judgment. Similarly, if B admits the cause of action under the forum's
law but defends on the grounds that he was provoked by A's insult, the
city-state would initially be inclined to impose its own moral judgment
with respect to that issue as well. It might reflect further, however, that it
expects more self control from its own citizens against uncivilized natural
urges. Perhaps there is also an element of deterrence to the nonrecogni-
tion of the defense that would be ineffective when applied to batteries
taking place outside the city-state. In other words, in this instance, there
might be a reason for displacing the law of the forum with respect to the
provocation defense.

Add a second city-state to the hypothetical, but maintain the assump-
tion that A and B are from the uncivilized area and that the altercation
took place in the uncivilized area. Presumably, the mere existence of an-
other city-state with laws that might differ would not affect the forum's
reasoning process. If, however, we make A and B citizens of the second
city-state, and provide that the altercation took place there, the forum's
moral judgment on the dispute would presumably not change but its legal
judgment might. In other words, although the change of 'affiliating cir-
cumstances' would not change moral judgments, it might change the de-
sire to impose those moral judgments. Obviously, more complex situa-
tions with less obvious solutions can be constructed by playing with the
domiciles of A and B and the location of the altercation.

The forum's decision to apply or not to apply its moral judgment might
also vary with the strength of that judgment. Some views are held
strongly; others are not. The affiliating factors that are enough to lead the
forum to apply the law of the second city-state in a battery case might
not be enough if the claim is breach of promise instead, at least if the
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forum refuses to punish breach of promise and has strong feelings that
marriage is too personal a subject for state interference.3 3 This considera-
tion is similar to the public policy doctrine of ordinary conflicts law. It
seems to fit more naturally, however, into the present analysis than it
does into ordinary conflicts law, in which it is an all or nothing proposi-
tion-that is, is public policy involved?-rather than a matter of degree.

A modest observation emerges from consideration of the various pos-
sibilities-that the forum always has a moral judgment on the dispute,
but the strength of its desire to impose that judgment on the parties var-
ies both with the number and the nature of the connections between the
forum and the dispute and with the intensity of the moral judgment of
the forum.

The variability of the strength of the forum's desire to apply its moral
judgment might imply at first blush that under some circumstances, as in
the hypothetical, it would defer to the law of other states; however that
result is not automatic. Assuming that the forum will accept jurisdiction
over all disputes,8' it could logically ignore the moral judgments of other
states and apply its own judgment even to cases in which its connections
were only slight. In the process, the forum would consider what factors
had led the other state to a different judgment, but after it had consid-
ered and rejected those factors, or weighed them differently, the other
state's judgment per se would seem irrelevant to arriving at the forum's
own judgment. Although this approach might seem arrogant, it would be
logical.

For a number of reasons, however, things do not happen that way.
First, applying the moral judgment of the forum to a case that has virtu-
ally no connection with the forum has no 'payoff': it would be easier to
deny jurisdiction and save time, money, and effort. The very act of assert-
ing jurisdiction implies a lack of this self-centeredness. Second, in a world

33. Obviously, the intensity of the forum's 'moral judgment' may vary from zero to quite
strong. A rule determining what side of the street on which to drive expresses no initial
moral view and should receive no extraterritorial application. A rule allocating the risk of
nondelivery of the acceptance of a contract offer is likewise made mainly for the purpose of
having a rule rather than having a 'correct' rule. Rules allowing for recovery for intangible
injuries may be held less strongly than rules concerning physical injury. Cf. Carrington &
Martin, Substantive Interests and the Jurisdiction of State Courts, 66 MICH. L. REv. 227,
238-42 (1967). Most intractable is the situation in which the forum has contradictory moral
judgments (for example, against fraud but protective of spendthrifts). The result of these
conflicting forces may be an overall mild judgment (that is, the equities lie with one side by
a nose), but it is not necessarily so.

34. American courts usually do accept subject matter jurisdiction over all cases in which
there is in personam jurisdiction, though there are occasional exceptions: for example, the
forum non conveniens doctrine, or the New York statute denying subject matter jurisdiction
in cases between foreign corporations concerning foreign claims that was upheld in Anglo-
American Provision Co. v. Davis Provision Co., 191 U.S. 373 (1903).
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in which other states also can take jurisdiction over other cases, some of
which have affiliations with the forum, and single-mindedly apply their
own law, the forum would see its moral judgments ignored in cases about
which it cares. Although it cannot directly prevent that result, the fo-
rum's good example in deferring to the law of other states under appro-
priate circumstances may induce them to do the same. Third, human be-
ings seem to have an innate desire to avoid extreme behavior, even
though doing so may not always be immediately beneficial. Even if the
other state does not defer to forum law in appropriate cases, the forum
may nonetheless wish to defer to the other state's law when the tables are
turned .3

In sum, for conflicts of laws concerned chiefly with moral judgments
and not with the deterrence of wrongful conduct or the planning of con-
sensual transactions, the forum always has a moral judgment available for
application. Whether or not it chooses to implement that judgment or to
defer to the judgment of another state depends on the degree of connec-
tion between the forum and the facts of the case, the strength of the fo-
rum's judgment, and the forum's willingness to defer to other states hav-
ing stronger connections with the case. Although a state might choose to
apply its own moral judgments to all cases, natural human tendencies
make that course unattractive.

Further reasons exist for accommodation in a system like that of the
United States, in which jurisdictional rules usually give plaintiffs a choice
of forum in conflicts cases." A moderate approach is likely to maximize
the satisfaction of the forum in implementing its moral judgments in the
long run. A rational and moderate approach in a federal system would
allocate to each state's law the cases for which the state has the greatest
concern.37 In general, under this approach, the satisfaction of all the
states will be greater than in a system in which, for example, each state
always applies its own laws. In fact, by definition, this approach will yield
greater satisfaction than any other system that does not make the same
choice of law decisions.

The soft spot in this analytical framework is its failure to identify those

35. The lineage of this attitude is noble: it includes both Kant and the Bible.
36. Except in extreme cases, the multistate contacts that are sufficient to make the case

a conflicts case are enough to give each state enough contacts to assert jurisdiction. For a
further discussion of the relationship between constitutional limitations on jurisdiction and
on choice of law, see Martin, Personal Jurisdiction and Choice of Law, 78 MICH. L. REv.
872 (1980).

37. This observation is prompted, of course, by Professor William F. Baxter's compara-
tive impairment approach. See Baxter, Choice of Law and the Federal System, 16 STAN. L.
Rav. 1 (1963). The principle here is identical to Baxter's; the only difference is that he
applies it specifically to interests in the Currie sense, while I apply it to the forum's desire to
apply its moral judgment, not its desire to advance its interests.
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circumstances that give a state a greater or lesser concern in applying its
moral judgments. An approach once suggested by Professor Albert
Ehrenzweig, however, might be useful to determine those circum-
stances: the common law method." That is, an inspection of what courts
actually do in conflicts cases, rather than what they say, might well reveal
patterns. My nonempirical impression is that those inspections would re-
veal a number of affiliating factors at differing levels of importance. My
estimate is that states are concerned with applying their moral judgments
to cases based on the following degrees of connection, in descending order
of importance:

1. domiciliaries acting or being acted upon within the state;
2. domiciliaries acting or being acted upon outside the state;
3. nondomiciliaries acting or being acted upon within the state; and
4. nondomiciliaries acting or being acted upon outside the state.

Since several realistic conflicts situations can give more than one state
the same level of interest (especially levels 2 and 3), it is clear that these
levels of interest can be no more than guidelines. A few cases are rela-
tively easy, however, like a case involving a common domicile, which
unambiguously gives one state a stronger claim to the application of its
own law.

It should be observed that neither the moral judgments nor the affiliat-
ing circumstances discussed here are the full equivalent of Currie's 'inter-
est.'8s There are three major differences. First, the 'affiliating circum-
stances' discussed here (like the four part hierarchy suggested above) are
not nearly so domicile oriented as Currie's interests seemed to be. Second,
under a restrained forum preference analysis, a state may have equal con-
cern with applying a law disfavoring a state resident as with applying one
favoring a state resident. Finally, and most important, Currie's interests
were all-or-nothing matters. For Currie, forum interests either existed or
did not exist, and if they did exist, the application of forum law was re-
quired. Under a restrained forum preference approach, it is conceded that
the forum always has a moral judgment to make, but its desire to impose
that judgment may vary from very little to very great. The process of
deciding when to defer to the law of another state is thus not the process
of deciding that the forum has no interest, but rather the process of ac-
commodation with competing moral judgments.

38. See, e.g., Ehrenzweig, Choice of Law, supra note 9, at 252-53.
39. Kegel demonstrates that states do not have 'interests' as that term would ordinarily

be understood in the resolution of private disputes. Kegel, supra note 9, at 180-89. I have
attempted to avoid both the terminology and the substance of what Kegel criticizes. The
distinctions discussed in the text between concerns and affiliating circumstances, on the one
hand, and Currie's interests, on the other, are generally not matters discussed by Kegel.
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There are a few types of cases that can be decided solely by reference
to the basic principle of forum preference without invoking reasons for
restraint. First, as Currie himself pointed out,'0 forum preference gives a
superior solution to the problem of the proof of foreign law, a solution
that has been accepted by statute"1 and by rule4 since his original argu-
ments were made. The traditional approach included any foreign law
upon which the plaintiff relied as part of the plaintiff's case. Failure to
plead and prove foreign law was fatal, just as failure to plead and prove
any factual element of the claim would be fatal. Thus, for example, when
plaintiff in Walton v. Arabian American Oil Co.' failed to prove Saudi
Arabian law, he lost, even though defendant was in a far better position
to discover and prove it." If, as Currie suggested, the law of the forum
had been presumed applicable unless adequate reason appeared to dis-
place it, the Walton case necessarily (and sensibly) would have come out
the other way: one can hardly 'displace' the law of the forum with
nothing.

Another example of a former problem easily resolved by the principle
in question (again, as Currie noted)"' is renvoi. In most cases, the con-
flicts rule of another jurisdiction that calls for the application of some
other state's law is a virtual disclaimer of a concern for applying its judg-
ment to the case. Under these circumstances, there seems to be little
sense in having the forum refer either to the internal or to the whole law
of that state.46

Much of what has been said here owes a debt to Ehrenzweig's forum
law-true rules approach.' 7 Professor Ehrenzweig also believed in the lex
fori as a starting point for analysis. His second stage was to look for "true
rules"-rules derived from the decisions of cases.4 His final stage, in the
absence of a 'true rule,' was to refer to 'doctrine,' but "this doctrine is
essentially concerned with interpretation of the forum's policy as ex-

40. See Currie, Displacement, supra note 4, at 964 [3].
41. See, e.g., UNIF. INTERSTATE AND INT'L PROC. ACT art. IV, 13 U.L.A. 495 (1980).
42. See, e.g., FEn. R. Civ. P. 44.1.
43. 233 F.2d 541 (2d Cir. 1956).
44. Id. at 545.
45. See Currie, Methods and Objectives, supra note 2, at 178-79 [184-85).
46. These two conclusions can be reached on the basis of forum preference alone, but

they coincide with those of Currie. Thus, the two approaches obviously overlap in some
respects, although they remain substantially different in others. See supra note 39 and ac-
companying text.

47. The statement of Ehrenzweig's ideas contained in this paragraph is based upon E.
EHRENZWEIG, CONFLICT OF LAWS 350 (1962).

48. Id. In that respect, although the label 'lex fori' may look more forum oriented than
Currie's approach, it is not, since the cases had sometimes applied foreign law despite the
existence of a forum 'interest,' while Currie would not do so.
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pressed in its rules of domestic law.""
I differ from Ehrenzweig in his second and third stages. Though I

would look to case law for guidance regarding circumstances in which the
forum cares more or less about application of its moral judgments, I
would give it less primacy than he apparently would. Although he con-
fined his reference to what courts do rather than what they say, some
courts seem to have allowed their common law sense to be seduced by
theory. The conflicts area has been too unsettled and too wracked by the-
oretical shifts to give the common law method too much control. At
Ehrenzweig's third stage, when he looks to the forum's policy, I would
look to the degree of the forum's concern with the dispute and to the
degree of the concern of other states.

The analysis sketched above avoids a narrow view of state interests by
recognizing that factors beyond mere domicile may affect a state's desire
to see the moral judgments implemented in the decision of a case. (If
Currie's use of the word 'interests' had not been such effective preemp-
tion, here one might have referred more simply to a broad view of a
state's 'interest' in seeing its law applied.) These factors certainly include
the domicile of litigants, the place where various acts occurred, the
strength of the forum's attitude toward the issues in question, and the
forum's willingness to accommodate its own views with the views of other
concerned states. Admittedly, these generalities are not a recipe for de-
ciding conflicts cases, but only a framework for looking at conflicts
problems that I hope has the virtue of meeting Professor Brilmayer's crit-
icisms of interest analysis, of avoiding some of the more sterile and ex-
treme positions sometimes taken under interest analysis, and, more im-
portantly, of matching the intuitive processes we use in arriving at our
instinctive responses to conflicts problems.5 0

49. Id.
50. Lest I be accused of inconsistency, I would like to make a final point concerning

perspectives. Elsewhere, concurring with and elaborating on a set of principles proposed by
Professor Brilmayer, in Brilmayer, Legitimate Interests in Multistate Problems: As Be-
tween State and Federal Law, 79 MICH. L. REv. 1315 (1981), I subscribed to a theory of
constitutional limitations on choice of law that gives very little importance to the moral
judgment a state may have about a case with which it has few contacts. Martin, The Consti-
tution and Legislative Jurisdiction, 10 HoFsTRA L. REv. 133 (1981). Here, I have argued
that it would be at least rational for a state to implement that judgment despite minimal or
nonexistent contacts. The difference lies in the perspective involved. The perspective of this
article has been that of the forum creating rational choice of law rules for itself, unfettered
by outside legal authority hut reflecting the realities of existence in a multistate system. The
perspective on the constitutional question is that of an authoritative command, above the
state level, found in the full faith and credit clause, U.S. CONST. art. IV. What a state might
rationally do in pursuit of its own concerns is not necessarily what it may do as part of a
federal system with a full faith and credit command.
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