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Methods and Objectives in the
Conflict of Laws: A Response

by Clifford D. Allo*

INTRODUCTION

Those of us concerned with choice of law congregate in two
camps: the advocates of analysis and the advocates of rules. The advo-
cates of analysis are divided further among those who follow the late
Brainerd Currie,' albeit, perhaps, with modifications and reservations,
and those who start from other premises." The advocates of rules, in turn,
may follow the First Restatement,8 the Restatement (Second),' or some
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1. It is assumed that the reader is generally familiar with the well-known approaches to
choice of law. Currie was a leader in the movement away from territorial thinking in choice
of law. See generally B. CuRim, SELECTED EssAys ON THE CONnICT OF LAws (1963) (a col-
lection of his articles from 1958 to 1963). In addition to the author, Currie's modern follow-
ers include Sedler, The Governmental Interest Approach to Choice of Law: An Analysis
and a Reformulation, 25 U.C.L.A. L. Rzv. 181 (1977) and Kay, The Use of Comparative
Impairment to Resolve True Conflicts: An Evaluation of the California Experience, 68
CAiu. L. REv. 577 (1980).

2. See, e.g., McDougal, Choice of Law: Prologue to a Viable Interest-Analysis Theory,
51 TUL. L. REv. 207 (1978).

3. RESTATEMENT OF CONFLICT OF LAWS (1934).
4. RESTATEMENT (SECOND) o1 CoNFLICT or LAws (1971) [hereinafter cited as RESTAT-

MENT (SECOND)].
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other set of precepts." Neither side claims exclusive exercise of analysis
per se, that is, thought, although the analysts may have seized the more
attractive label. The difference is that the advocates of rules attempt to
think through in advance the situations most likely to occur in order to
provide the bench and bar relatively clear guidance, while the advocates
of analysis, fearing the actuality of overgeneralization more than the ap-
pearance of uncertainty, prefer to approach each issue from "first
principles."

Professor Brilmayer asserts the methodological bankruptcy of interest
analysis, accusing Currie of normative arbitrariness equal to that of
Beale. s As I understand it, the purpose of this Symposium is for those of
us who continue in the direction Brainerd Currie suggested to meet Pro-
fessor Brilmayer's challenge.

The challenge is to answer a set of questions concerning a hypothetical
automobile mishap. As interest analysts, we are given the choice of either
defending Currie or presenting our own modified approaches. In any
event, we are dared to provide satisfactory answers without starting from
highly restrictive, normative premises that have little or no relationship
to legislative policy or statutory interpretation.

With some trepidation, the gauntlet is retrieved from the dust and an-
swers will be proffered. I present first, however, a sketch of strict interest
analysis, my own extension of Currie's method, so that the reader will
better understand what I attempt to say.

Strict interest analysis was the result of attempting to prove to stu-
dents that Currie's interest analysis was neither an inexorable path to
true conflicts nor only an exercise in labeling. It became clear that the
criteria for recognizing the existence of an interest had to be clearly
stated and rigorously applied. Anything less would lead to the interest
analyst's version of the "violet catastrophe.'7 The crucial piece to the

5. David Cavers, for example, was an early and severe critic of territorialism. See Cavers,
A Critique of the Choice of Law Problem, 47 HARv. L. REv. 173 (1933). More recently, he
has returned to territorially based 'principles of preference.' See D. CAvERs, THE CHOICE OF

LAW PROCESS (1965).
6. Brilmayer, Methods and Objectives in the Conflict of Laws: A Challenge, 35 MXR-

cER L. Rev. 555 (1984).
7. When a nonreflecting object, a so-called 'black body,' is heated, it begins to give off

light. When its temperature is high enough, that light becomes visible to humans, and we
describe the item as 'red hot.' This, of course, can be observed in any toaster or electric
oven. In attempting to explain the frequency distribution of the light emitted by a 'black
body' as a function of its temperature (how red or orange at what temperature), physicists
in the late nineteenth century were able to produce one equation that described low fre-
quencies well and another that described the high frequencies well. Having two incomplete
formulas was less than satisfactory. Worse, the equation that was good for low frequencies
also clearly predicted that all of the object's available energy should have left it long ago in
a flash of violet light. Additionally, because every object is a 'black body' to some extent, the
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puzzle came with the suggestion by a student during an examination re-
view session that Carroll v. LanzaO was an unprovided-for case. Once that
point was recognized, almost every other case fell into place. This also
provided an explanation for the otherwise inexplicable Allstate Insurance
Co. v. Hague.' Here follows a short summary of strict interest analysis.
These points are presented at greater length in my earlier article. 0

The logical structure of strict interest analysis is simple. If a case
presents an interest in only one state, then it is a false conflict and the
law of the state having the interest is to be applied." If two or more
states have interests, then the case is a true conflict and the law of the
forum is to be applied."1 Finally, if neither state has an interest, then the
case is an unprovided-for case and, again, the law of the forum is to be
applied."1

This logical structure rests on three principles. First, there is a rebutta-
ble presumption that the law of the forum is to be applied. Second, a
state has an interest in the resolution of an issue only if it has both a
relevant policy and a party toward whom that policy is clearly directed.
Finally, due process is denied by a choice of law only if the law of a state
lacking an interest is applied to the exclusion of the law of another state
that has an interest;" the presumption in favor of the forum's law is re-
butted if and only if the forum lacks an interest and another state has an
interest.

I shall assume, arguendo, that Professor Brilmayer will concede the
possible legitimacy of the first and third points. The first is commonplace
and was implicit even in the First Restatement. As a practical matter, I

equation essentially required every object in the universe to have lost all of its energy to
violet flashes, leaving the universe energyless. With the universe quite intact, the equation
was clearly flawed, even though it explained the low frequency distribution very well. The
solution was found in the discovery that energy can be emitted only in minute but discrete
quanta. This constraint on energy transactions appears to be essential to a stable, albeit
dynamic, universe. See generally B. HOFFMAN, THE STRANGE STORY OF THE QUAwruM (2d ed.
1959).

The analogy is this: Just as our understanding of photons required the inclusion of re-
strictions upon their behavior in order to reflect the world accurately, our propensity to find
state interests must include constraints lest all choice of law questions become true conflicts
leading to a complete breakdown of analytical choice of law. This point is made more rigor-
ously in Allo, Allstate Insurance Co. v. Hague: An Unprovided-for-Case in the Supreme
Court, 32 CASE W. Rzs. L. REv. 1, 21 n.95 (1981).

8. 349 U.S. 408 (1955).
9. 449 U.S. 302 (1981).

10. Allo, supra note 7.
11. See, e.g., Home Ins. Co. v. Dick, 281 U.S. 397 (1930).
12. See, e.g., Griffin v. McCoach, 313 U.S. 498 (1941).
13. See, e.g., Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981).
14. Allo, supra note 7, at 74-86.
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cannot imagine that courts do not presume local law to apply. The ques-
tion is, what suffices to overcome the presumption? The third point dif-
ferentiates strict interest analysis from Beale and proponents of his ap-
proach by looking to a particular alignment of interests rather than to the
conclusion that an injury or other event occurring outside the jurisdiction
to justify displacing the forum's otherwise applicable law. With the first
point normative, but universally accepted, and with the third normative
only to the extent of preferring analysis to rules, the search for hidden
normative assumptions must focus on the second point.

The second point, however, speaks to relevance rather than to any par-
ticular policy inclination. It is not normative on its face. The problem lies
in determining relevance. I readily concede that different judges draw the
line between the relevant and the irrelevant at different points along the
continuum. Moreover, I concede that each judge's policy predispositions
probably influence that judge's cut off point. Consequently, unstated nor-
mative assumptions could be and probably would be endemic in the judi-
cial practice of interest analysis. This is a virtue of interest analysis,
rather than a flaw. Interest analysis becomes just another example of the
common-law method. If a judge cannot justify a finding of relevance, that
finding will be subject to reversal, or at least revision on appeal. Each
decision will rest upon an actual determination of relevance made by an
actual judge, however human, rather than upon a preconceived rule
crafted by a learned commentator.'s Professor Brilmayer should not ob-
ject to giving judges the same duty to follow the legislative intent, as they
interpret it, in interstate as well as in domestic litigation.

The difference between rules and strict interest analysis is that the for-
mer admittedly present their policy predispositions, often as a subset of
'super law,'"1 while the latter provides an opportunity for judges to in-
dulge in their own policy preferences. If the tests are fidelity to legislative
intent and freedom from a particular scholar's hidden biases, then I be-
lieve strict interest analysis must have the better of the argument.

I further believe that these principles provide the best available expla-
nation of the Supreme Court's choice of law decisions. Consequently,
these principles are not only desirable as state law, but also reasonable
restatements of the Constitution's constraints on choice of law. 17

15. The general standards for relevance are set by the constitutional constraints on
choice of law. The relevance of particular kinds of facts emerges from the substantive laws
involved in each case. There are no universally relevant facts. Rules, however, must necessa-
rily generalize and look to the facts that are relevant most often.

16. 'Super law' is a general term that is usually used to disparage the idea that there is
an overlying law or compulsion other than the Constitution that controls choice of law. Allo,
supra note 7, at 15 n.73.

17. Observe that an empirical assessment of the Supreme Court's decisions provides
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The actual process involved in discerning interests has been described
elsewhere"8 and will be illustrated briefly below by my response to Profes-
sor Brilmayer's questions. For those who cannot await the conclusion, it is
stated in advance here: while any set of rules substitutes a predeter-
mined set of outcomes, however insightful, for an actual determination of
the legislatively intended or judicially intended delineation of the spatial
scope of a rule of law, strict interest analysis places upon the court decid-
ing the case the task of determining, in accordance with both the ordinary
common law processes and the constraints imposed by the Constitution,
its best inference of the rule's intended scope. If strict interest analysis
does contain normative constraints, their sources are the choice of law
decisions of the United States Supreme Court.

I. THE HYPOTHETICAL

As Professor Brilmayer recognizes, her basic hypothetical case' s is a
false conflict that squarely discriminates between interest analyses and
territorial methods. Interest analyses will call for the law of Connecticut
to govern the liability of a careless host to his innocent, injured, gratui-
tous guest; the territorial methods will call for the law of New York to
govern every substantive issue arising out of the event.20

The case presents a false conflict because only Connecticut has an in-
terest in the outcome. New York protects defendants in an effort to pre-
vent shifting the financial cost of injuries resulting from an automobile

norms for lower courts and analysts. Thus, the distinction between normative and empirical
statements, which can be so useful in other fields, only reflects relative roles in law. Whether
or not courts, analysts, and lawyers are generally autonomous individuals, when the Su-
preme Court speaks, they are 'other directed.'

18. Allo, supra note 7, at 59-74.
19. The basic hypothetical provides:

Jones and Smith are Connecticut domiciliaries and reside in New Haven. Jones
proposes to Smith that they travel together in Jones' car to New York City for an
evening of cultural activities. They plan to return late that same evening but on
the way home they skid on icy pavement near Rye, New York and collide with a
tree. Jones was negligent but not wantonly so. New York has a guest statute that
would bar recovery; Connecticut does not

See Brilmayer, Methods and Objectives in the Conflict of Laws: A Challenge, 35 Mlcm
L. REv. 555, 556 (1984).

20. D6pecage, the technique of making a separate choice of law determination for each
issue in a case, has presented problems for many. The traditionalists held that one law
governed every substantive issue in a law suit, but recognized that the forum would apply
its own procedure. With that admission, and the slippery nature of the substance-procedure
distinction, the game was lost long ago. Nonetheless, even Brainerd Currie had difficulty
with this problem. See Cavers, supra note 5, at 34-43 (cited in R. CRAMTON, D. CuPumu & H.
KAY, CONFLICT OF LAWS 379-89 (3d ed. 1981)). Strict interest analysis approaches each issue
in a suit separately.
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mishap from the injured party either to the host-driver or, through the
use of his insurance, to automobile owners in general. Alternative alloca-
tions of risk readily available to New York include the ordinary negli-
gence scheme, with or without compulsory insurance, and the various
types of no-fault coverage. New York's hypothetical choice for its citizens
is perhaps the choice most likely to burden its social welfare system, but
that is New York's considered choice. New York's policy must be read as
one that protects potential defendants and not as one that punishes those
foolish enough to have been injured via the automobile."1 This social pol-
icy is irrelevant to the hypothetical case, because there is no New York
defendant." Thus, under strict interest analysis, there is no New York
interest.

Under Connecticut law, however, there is an interest in providing com-
pensation to the innocent, albeit gratuitous, passenger for whatever inju-
ries have been negligently inflicted by the host. The Connecticut law gen-
erally protects injured parties and specifically does not include the
defense that New York law provides for its drivers. Thus, the Connecticut
law favors plaintiffs, and the only question remaining is whether a Con-
necticut resident injured in New York is considered a Connecticut party
for the purposes of its law.

It could be said that the Connecticut law protects Connecticut people
only while they are physically within the Nutmeg state, but such a narrow
interpretation of its scope would be overly parsimonious." If the purpose
of the Connecticut law is to allocate the risk of injuries to those who
cause the injuries, rather than to leave the loss on the innocent victims of
others' negligence, then there is no reason to restrict the protection of the
law only to those injured within the state. Indeed, to the extent that part
of the law's purpose is to avoid letting careless drivers shift the risks of
their negligence from themselves to the state's social welfare system, Con-
necticut's policy must be read to protect any passenger who, by reason of
existing affiliation with Connecticut, could call upon the state's resources
after exhausting his own."

With Connecticut having an interest and New York having none, the
hypothetical case presents a false conflict and, regardless of the forum,

21. Allo, supra note 7, at 66 n.325.
22. Because defendant has no relationship at all with New York, we need not determine

whether the New York law was aimed at directly protecting all New York defendants or
whether it was aimed at directly protecting the risk pool consisting of drivers insured in
New York, thereby indirectly protecting New York drivers in compliance with New York's
compulsory insurance law.

23. Under inclusion is equally as pernicious as overinclusion, even though it has not at-
tracted nearly as much attention. See infra notes 49-50 and accompanying text.

24. No reliance is placed upon the possibility that Connecticut's interest rests upon a
Connecticut policy aimed at deterring the Connecticut driver. Allo, supra note 7, at 70.
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Connecticut law should be applied. Both good sense and the Constitution
require the application of the only interested law.

The full faith and credit clause' requires a state lacking an interest to
yield to the qualitatively superior interest of a state whose policy is made
relevant by the presence in the litigation of a party within the reasonable
scope of the interested state's policy." It must be emphasized that the
comparison of state interests is qualitative, not quantitative. There are
but two values in the calculus of interests: present and absent. Thus,
when both states present relevant policies, the full faith and credit clause
provides no standard to determine which state's interest is either greater
or more significant."7

The due process clause of the fourteenth amendment 2 produces the
same result by forbidding the application of an irrelevant law in the face
of one that is relevant.2 ' Additionally, the due process clause has a wider
scope. The protection of the full faith and credit clause extends only to
requiring the application of another state's relevant law, but the due pro-
cess clause can compel the application of relevant foreign law when no
state's law is relevant because no state has an interest."

Thus, up to this point, Professor Brilmayer and I agree. Interest analy-
sis, including strict interest analysis, calls for application of the law of
Connecticut in a case when the First Restatement would call for applica-
tion of the law of New York. Moreover, perhaps, I have also proved her
point about interest analysis necessarily containing normative assump-
tions. If an interest analysis approach does not contain limits upon
judges' freedom to discern interests, it soon deteriorates into an unpre-
dictable quagmire."1 Normative constraints may be necessary in choice of

25. U.S. Cotter. art. IV, § 1 provides: "Full Faith and Credit shall be given in each
State to the public Acts, Records, and judicial Proceedings of every other State. And the
Congress may by general Laws prescribe the Manner in which such Acts, Records and Pro-
ceedings shall be proved, and the Effect thereof."

26. Bradford Elec. Light Co. v. Clapper, 286 U.S. 145 (1932).
27. Compare Pacific Employers Ins. Co. v. Industrial Accident Comm'n, 306 U.S. 493

(1939) (neither state's interest can outweigh the other's) with Ra^Tsmuwr (SEcoND) § 6
comment c (search for the state with the most significant relationship to the occurrence and
the parties).

28. U.S. CONsT. amend. XIV, § 1 provides in part: "nor shall any State deprive any
person of life, liberty, or property, without due process of law."

29. Home Ins. Co. v. Dick, 281 U.S. 397 (1930).
30. Id.
31. The Michigan Supreme Court delayed even its first steps into interest analysis for a

decade, stating that "the quagmire of unanswered and perceivably unanswerable questions
arising out of the proposed new doctrine appears less attractive than our admittedly hard
and fast-and occasionally unjust it is true-rule that the law of the place of wrong is ap-
plied when the forum is a Michigan court." Abendschein v. Farrell, 382 Mich. 510, 516, 170
N.W.2d 137, 139 (1969).
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law as well as elsewhere. This concession, however, does not seem too
great when the federal Constitution provides strict interest analysis'
constraints."

11. CONSTuTI ONAL QUESTIONS

We are now asked to suppose that "Smith is foolish enough to bring his
action in New York."" After the New York courts have held his action
barred by the New York guest statute, Smith appeals to the Supreme
Court. Professor Brilmayer asks whether that Court has subject matter
jurisdiction.

The Court does have subject matter jurisdiction. The Constitution sets
the upper and lower bounds for discerning state interests. Every choice of
law decision potentially raises a federal question. Because applying New
York's guest act to these facts would exceed the Constitution's upper
bound for New York's interests," the Court should reverse and remand
for trial on the merits.

Professor Brilmayer urges that state choice of law schemes are concep-
tually separable from the federal constraints on choice of law; I concur.
Conceptual separability does not, however, imply actual independence.
The states in the first instance can define their policies and interests as
they wish. Nonetheless, at all times the states' allocations of benefits and
burdens are constrained by and subject to review under the federal Con-
stitution. Some policies are forbidden even in purely local matters;"
others are proper so long as they are neither overinclusive nor underinclu-

32. The Constitution provides structural constraints on the upper and lower bounds for
the states' legislative jurisdictions. There may yet be room, however, for an individual
judge's particular normative input as part of the ordinary judicial process. Cases will arise in
which reasonable minds can differ and in which the Court will be inclined to deny certiorari
or to affirm summarily.

33. More than one plaintiff has brought suit in New York under circumstances in which
any alternative forum would have been preferable. See, e.g., Frummer v. Hilton Hotels,
Int'l, Inc., 19 N.Y.2d 533, 227 N.E.2d 851, 281 N.Y.S.2d 41, cert. denied, 389 U.S. 923
(1967), on remand, 60 Misc. 2d 840, 304 N.Y.S.2d 335 (Sup. Ct. 1969) (New York plaintiff
injured in part through his own negligence in a London hotel's bathtub stretched New
York's long arm statute to its probable limit to obtain a New York forum. With the English
rule of comparative negligence favoring the New York plaintiff and the New York rule of
contributory negligence favoring the English defendant, the case presented an unprovided
for case. Under strict interest analysis, the outcome would have been the application of the
New York forum's law, to the detriment of plaintiff. Instead, the lower court followed Leflar,
Choice-Influencing Considerations in Conflicts Law, 41 N.Y.U. L. REv. 267 (1966)).

34. Bradford Else. Co. v. Clapper, 286 U.S. 145 (1932).
35. E.g., U.S. CONST. art. I, 1 10 provides in part that "No State shall... pass any...

Law impairing the Obligation of Contracts, or grant any Title of Nobility."

572 [Vol. 35



A RESPONSE

sive.31 It is determination of these boundaries that comprises the consti-
tutional dimension in choice of law.

Some state courts extend the reach of their substantive laws to any
case that falls within their in personam jurisdiction. 7 Strict interest anal-
ysis, however, reads the choice of law decisions of the Supreme Court to
imply that restraint is generally-although not universally-better.3 In-
deed, if the reach of a state policy is equated with what is permissible
under the Constitution, then the analytical and judicial tasks in choice of
law problems will be lessened.

It should be incontestable that, in a properly litigated case, when a
state's claim to control a fact pattern exceeds a constitutional constraint,
the state's claim must yield. This result can be described in a simple
table.

TABLE ONE

STATE CLAIMS
POWER?

YES NO
CONSTITUTION YES State No interest
PERMITS? interest claimed

NO No Interest
interest neither
allowed claimed nor

allowed

Because the state choice of law scheme must yield to the Constitution,
it would be more graceful, more honest, and certainly more efficient to
accept the constitutional constraints in the first instance. A central diffi-
culty with the First Restatement is its disregard for this second step. The
virtue of strict interest analysis is its explicit incorporation of these con-
stitutional constraints.

Not every choice of law case must undergo full review by the highest
court of the state or a federal court of appeals. An awareness of the lim-

36. E.g., Home Ins. Co. v. Dick, 281 U.S. 397 (1930) (overinclusive extension of-defense
to nonresident) and Griffin v. McCoach, 313 U.S. 498 (1941) (underinclusive denial of a
defense to a domiciliary).

37. E.g., Milkovich v. Saari, 295 Minn. 155, 203 N.W.2d 408 (1973).
38. Because states have been more likely to overreach than underreach, and because the

victim of underreaching has some possibility, however vague, of redress, or at least revenge,
through the political process, the primary concern has been to reduce overreaching by states
down to the upper constitutional boundary. Nonetheless, it is possible that a state may need
to be brought up to the constitutional floor. See, e.g., Griffin v. McCoach, 313 U.S. 498
(1941).
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ited and largely consistent set of Supreme Court choice of law decisions
can both obviate review and help states achieve as much as they are con-
stitutionally permitted to seek.

When considering a case such as Professor Brilmayer's hypothetical,
the Supreme Court will not rush to determine New York's view of its
spatial claim. The Court will interpret the New York law only if New
York has not yet done so and a restrained interpretation would avoid
reaching the constitutional question. If New York has claimed a broad
scope, however, then restrained interpretation will be foreclosed, and the
constitutional question will confront the Court.

The ordinary processes of inferring the intended purpose and scope of
a rule of decision in order to undertake a choice of law analysis are, of
course, set aside when the legislature has expressly provided a choice of
law rule. I join Currie in believing that the legislature is often likely to
botch the job,' but I also recognize that so long as the outcome is consti-
tutional, it does not matter whether it is stated very artistically. This con-
cession, however, is quite limited, for many of the unreasonable statutory
choice of law rules enshrined by legislation will run afoul of the constitu-
tional constraints. The problem is not interest analysis' fidelity to the leg-
islative purpose vel non, but rather the legislature's ignorance of constitu-
tional precedent.

If the New York statute stated that New York interests required the
application of New York's guest statute to any accident occurring within
New York, regardless of the identity of the driver, then there would be
little doubt concerning the claimed spatial scope of New York's policy.
New York would be claiming a power to deny compensation for an other-
wise wrongful death to the families of those whom it invites into its terri-
tory, simply because the injury or death occurred while the victim was in
New York, even though all of the consequences of the death would occur

39. Legislatures usually do not speak to the spatial limits of their policies. In fact, it is
my own experience in working with and around the Michigan Legislature that conflict of
laws is essentially unknown. While working on another matter, I had the opportunity to
listen to a debate on how best to protect Michigan residents from travel agents' insolvencies
and frauds. The worst abuses alleged involved a Massachusetts agency that had been adver-
tising heavily in Michigan and then failed, stranding dozens in Europe. The consensus of
the Michigan Senate was that neither Michigan's laws nor its courts could reach the agency
in Massachusetts.

Moreover, when the legislatures do speak on choice of law matters, they, on occasion,
undoubtedly speak unwisely. If a legislature defines the spatial scope of its policy too nar-
rowly, then its citizens could, by its lights, be hurt by being denied the protections voted
their neighbors. Excluded citizens can respond at the polls. If, instead, a legislature reaches
too far and afflicts strangers with its local views of justice or economic efficiency, then
neither redress nor restraint is available. It may well have been this sort of gratuituous
overreaching that Currie feared and for which he may well have preferred to substitute his
own arguably normative views.
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in Connecticut. Under strict interest analysis, therefore, New York's
claim that it has the power to deprive Connecticut survivors of compensa-
tion for passengers killed in New York by Connecticut drivers would be
overbroad, and the Supreme Court would be expected to deny New York
such an expansive interpretation of its policy. There would be no dispute,
however, concerning the New York legislature's intent. The decision
would be a forthright recognition that the New York legislature had over-
reached its bounds.'0

The analysis is unchanged when the spatial scope of New York's law
has been determined by its courts. Decisional law, of course, may permit
interpretation under the first step in a way that avoids an explicit clash
under the second step. Nonetheless, if the courts of New York over-
reached, then they, too, would be reminded of the Constitution's con-
straints. Indeed, there are limits to the state's power to define its own
interests, and they are found in the Constitution.

III. SUBCONSTITUTIONAL ISSUES IN Divmsrrv JuRsDIcTmoN

We are to assume next that Smith is from Rhode Island, instead of
Connecticut, and that Rhode Island, like Connecticut and unlike New
York, does not have a guest act. Smith's choice of forum is still New
York, but now, with diversity jurisdiction available, Smith is said to have
chosen a federal district court in New York.41

The federal district court sitting in diversity is no less bound by the
Constitutional constraints on choice of law than a state court, Erie R.R.
Co. v. Tompkins," Klaxon Co. v. Stentor Elec. Mfg. Co.," and even Day

40. The Supreme Court may be particularly sensitive to the problem of the Connecticut
plaintiff being deprived of compensation for the harm done in New York by the Connecticut
defendant, because of the Connecticut plaintiff's inability either to prevent or to correct
New York's overinclusive policy through New York's political process.

A more subtle difficulty arises when the scope claimed by a state for its policy is so under-
inclusive that it fails to include all whom the Constitution would protect. Initially, the nar-
row scope must be given effect, but just as too wide a scope is subject to constraint under
due process or full faith and credit in the second of the separable steps, a too narrow scope
is also subject to constitutional control under equal protection or interstate privileges and
immunities.

Because at this point in the hypothetical New York is described as neither underinclusive
nor as having any concern for Connecticut's law, the consequences of underinclusion by the
forum and the relevance of another state's law will be considered subsequently. See infra
notes 49-50 and accompanying text.

41. The wisdom of bringing this suit in the federal district court in New York is no
greater than the wisdom of bringing it in the state courts. See supra note 33.

42. 304 U.S. 64 (1938).
43. 313 U.S. 487 (1941).
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& Zimmermann, Inc. v. Challoner,44 notwithstanding. The duty to follow
the local choice of law scheme is always conditioned upon the constitu-
tionality of the result produced by the local scheme.

Challoner, however, says nothing about the constitutional constraints
upon the methodologies of choice of law, and defines neither what is nec-
essary nor what is sufficient to sustain the constitutionality of a choice of
law.45 The law of every relevant state would have sustained plaintiff's
claim. Defendant made no attempt to show what the products liability
law, if any, of Cambodia would have actually provided. Only the common
law, as it stood before the modern expansion of liability for products,
would have prevented recovery. In a very terse decision, the Supreme
Court required the use of the Texas scheme without further attention to
which law the Texas scheme would choose and never addressed whether
the common law had anything to do with Cambodia. It is difficult to be-
lieve that a court subject to the due process clause could constitutionally
stretch the presumed policy of the purported law of Cambodia to protect
a United States munitions manufacturer. Since neither plaintiff nor the
Court raised the issue of the constitutionality of applying the alleged law
of Cambodia to its facts," Challoner should be read only for the proposi-
tion that, in choosing which law to apply, a court sitting in diversity
should not substitute its own choice of law methodology for that of the
forum state.

The Court's incomplete analysis of the problem in Challoner demon-
strated both the possibility of separating the choice of law question under
the state scheme from the constitutional constraints in order to decide
them sequentially, and the limited utility of doing so. Challoner holds
only that in deciding which law to choose the Court of Appeals for the
Fifth Circuit cannot substitute its own views concerning the choice of law
for those of Texas, the state in which the district court sat. 7 Since plain-
tiff never raised the constitutional choice of law issue, the Court in Chal-
loner did not reach the issue concerning the constitutionality of the appli-
cation of Cambodian law to the facts of that case. Consequently, the
magnitude and scope of Challoner as precedent are minimal.

Challoner, however, even more than Hague, exposes the undesirable
consequences of uncritically accepting the application of the law of the

44. 423 U.S. 3 (1975).
45. Challoner was a products liability suit brought by residents of Wisconsin and Ten-

nessee against a manufacturer incorporated in Maryland with its principal place of business
in Pennsylvania for recovery for injuries suffered in Cambodia, following a mishap alleged to
have been caused by the defective manufacture of an artillery round in Texas. The products
liability law of every relevant state required only the showing of a defect.

46. This statement is based upon my reading of the decision and of both briefs.
47. 423 U.S. at 4.
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place where the injury occurred. It also demonstrates the necessity of ei-
ther accepting the constitutional constraints as the basis for the state
choice of law scheme or, as Professor Brilmayer suggests, at least subject-
ing the outcome of the state scheme to constitutional scrutiny as an es-
sential second step.

Further, it should be noted that even Klaxon is not beyond question.
Erie, of course, has many levels and justifications. The prevention of fo-
rum shopping certainly tends to support the decision in Klaxon, if not
necessarily Van Dusen v. Barrack.' The prevention of forum shopping,
however, is only a side effect of Erie. Erie's true basis lies in the limited
nature of the federal grant of legislative power as compared to the almost
unlimited grant assumed to the states. Choice of law, however, is one ju-
risdiction specifically granted to Congress. If Congress or the Supreme
Court ever provided an affirmative choice of law method, Erie would not
require the district courts to continue the use of local choice of law meth-
ods. Even if my arguments for strict interest analysis as an accurate re-
statement of the Court's precedents are unpersuasive, it cannot be denied
that the Court has, nonetheless, delineated the outer boundaries of per-
missible choices of law. Erie notwithstanding, no state choice of law
scheme can support a district court's choice of a constitutionally irrele-
vant law in the face of a constitutionally relevant and conflicting law.

Thus, the district court must follow New York law as best it can in
determining whether New York claims an interest in this litigation be-
tween two diverse New Englanders. If, however, New York claims too
wide a scope for its guest act, whether expressly by statute, or interpreta-
tively by judicial decision, then the district court will be unable to use the
excuse of diversity or the existence of a question of choice of law to evade
the limitations provided by the Constitution.

IV. RENvoi

Since we have considered the consequences of our plaintiff's foolish
choices of, first, a New York state court, and, then, of a New York federal
court, we must finally consider the outcome of the suit occurring in Con-
necticut. This permits investigation of the impact, if any, of New York's
choice of law scheme on a Connecticut court's analysis.

Under strict interest analysis and Supreme Court precedents, if the
Connecticut policy favoring gratuitous guests reasonably includes our
plaintiff, even though he was injured in New York, then Connecticut will
have an interest and will apply its law regardless of New York's substan-
tive or choice of law doctrines. If Connecticut has an interest, then the

48. 376 U.S. 612 (1964).
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question of whether New York has an interest is irrelevant. New York's
law is relevant only if the Connecticut legislature has provided that its
compensatory scheme should not protect its residents while they are in
transit outside the state, even if the injuries occur because of the negli-
gence of a coresident. Under these circumstances, Connecticut clearly
would have limited its own policy, and would also-at least at first
glance-lack an interest.

Connecticut, however, cannot easily decide that it has no interest in its
plaintiff's plight. Any plaintiff injured within Connecticut would routinely
be able to plead the gratuitous host's alleged negligence. Our plaintiff in
the hypothetical would be barred only because of the location of the in-
jury. There is a substantial risk that a rational relationship linking a de-
nial of recovery to this particular class of plaintiffs to any reasonable pol-
icy goal could neither be articulated nor be substantiated. In the absence
of some legitimate end for which denying these plaintiffs access to the
courts is a legitimate means, the distinction between plaintiffs injured
within and without Connecticut should not withstand an equal protection
challenge.4 Again, a simple table displays the outcomes.

TABLE TWO

STATE CLAIMS
POWER?

YES NO
CONSTITUTION YES State State
REQUIRES? interest interest s

NO State No interest
interest

Assuming, arguendo, that Connecticut has limited its policy in a man-
ner not inconsistent with the constitutional constraints on underinclu-
sion, strict interest analysis requires investigation of whether New York
has an interest in the litigation.' If New York does have an interest, then
its law, as the only law supported by an interest, should be applied to
what will be recognized as a false conflict. New York, however, must be
shown to have an actual interest. Just as Connecticut, under the hypo-
thetical state of its law, will not be presumed to have an interest solely on
the basis of the contact provided by being plaintiff's residence," New
York will not be presumed to have an interest solely on the basis of hay-

49. Aflo, supra note 7, at 100-03.
50. The problem of the underinclusive state required to expand its legislative jurisdic.

tion may be the next important cue.
51. Cf. Griffin v. McCoach, 313 U.S. 498 (1941).
52. See Home Ins. Co. v. Dick, 281 U.S. 397 (1930).
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ing been the situs of the injury." If neither New York nor Connecticut
can be shown to have an interest in the litigation, then it is an unpro-
vided for case and there is no reason to displace the otherwise applicable,
residual law of the Connecticut forum."

In determining the existence of New York's interest vel non, strict in-
terest analysis would measure both the substantive law and New York's
choice of law scheme against the upper and lower bounds placed thereon
by the constitutional constraints. In determining whether New York's
policy purported to reach all plaintiffs injured within New York, regard-
less of identity, residence, or citizenship, the substantive provisions of the
law would be of primary interest. If, for example, New York's guest act
explicitly barred out of state guests, then there would be no interpretive
escape from the constitutional problem of overinclusion. On the other
hand, if the New York law not only explicitly barred out of state guests,
but also provided all guest passengers an alternative remedy, then the
Connecticut court would first have to determine the meaning and consti-
tutionality of that law before it could determine whether including out of
state guests was overinclusive.

Generalized choice of law schemes like the First Restatement would
rarely be of significant assistance in determining the policy and scope of a
substantive rule of law. The fact that New York apparently would apply
its law whenever a decisive event occurred in New York would not help.
Specific choice of law rules enacted to accompany the substantive law
would, however, be almost completely dispositive of the first issue.6s Judi-
cial interpretations, whether self-styled as interest analysis or not, would
have to be assessed individually. Neither form, labels, nor rhetoric, but
rather substance, would be determinative of the proper effect in Connect-
icut of a New York decision.

If New York, whether judicially or legislatively, provided that its sub-
stantive rules were to be applied whenever and to whatever extent the
Constitution allowed, then the Connecticut court's analysis would clearly
move immediately to the second step." With this point in mind, the pos-
sibility of largely ignoring the New York choice of law scheme, which a
Connecticut court might not understand as well as its own, in favor of

53. See Bradford Elec. Co. v. Clapper, 286 U.S. 145 (1932).
54. See Carroll v. Lana, 349 U.S. 408 (1955).
55. Cf. Bournias v. Atlantic Maritime Co., Ltd., 220 F.2d 152 (2d Cir. 1955) (whether the

statute of limitations of the nonforum is substantive and to be followed, or procedural and
to be ignored, could depend upon how closely the statute of limitations was placed to the
substantive right in the drafting or codification of the laws).

58. Cf. CAL. CODE Civ. PRoc. § 410.10: "A court of this state may exercise jurisdiction
on any basis not inconsistent with the Constitution of this state or of the United States."
Once a state has adopted such a long arm statute, can it constitutionally fail to exercise its
full power and not deny equal protection to the disappointed plaintiff?.
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moving directly to the constitutional questions of overinclusion and un-
derinclusion becomes more attractive.

If New York's policy was determined to be overinclusive and thereby
constrained by the Constitution, and if Connecticut's policy was con-
strained, arguendo, consistently with the Constitution by its own legisla-
ture, then neither state would have a legitimate interest, and Smith's liti-
gation would present an unprovided-for case. Thus, the law of the forum
would apply, not because it claimed control or because it was the better
law or even because plaintiff lived in Connecticut, but because plaintiff
chose to litigate in Connecticut."7 Under these circumstances, the Con-
necticut court's choice of New York law would be appealable to the Su-
preme Court equally as much as the same choice by a New York court.

CONCLUSION

Both strict interest analysis and Erie require choice of law decisions to
be made in a manner that effectuates each forum state's legitimate legis-
lative policy. On that point, Professor Brilmayer and I are in agreement.
My additional point is that every court in the nation is also subject to the
constitutional constraints on choice of law. These constraints cannot be
evaded, no matter how much one may resist acknowledging the pervasive
control of choice of law decisions based on the Constitution.

It is clear that there are upper bounds on a state's power to attempt to
control consequences that are only peripheral to its concerns. Thus, Pro-
fessor Brilmayer is comfortable with a two step process in which the first
step is a choice of law under the state's scheme and the second step is an
examination of that outcome under the constitutional standards. The cru-
cial question seems to be whether the states have the power to exercise
less than their full legislative jurisdictions. I do not have a full answer,
but I strongly believe that there is a lower limit, a floor, on the states'
exercise of power.

If a state properly provides a benefit or burden as a consequence of a
purely domestic event, it cannot withhold that benefit or burden simply
because of an out-of-state contact. Connecticut would need some compel-
ling reason for denying its passenger injured in New York the same legal
rights as enjoyed by a Connecticut passenger injured in Connecticut.

Once the existence of a lower boundary is established, the next ques-
tion is whether there is a band between the upper and the lower bounds
within which the states have discretion or whether the bands converge. If
the bands do converge, then there is really only one question, and an inte-
grated analysis like strict interest analysis is the only viable approach to

57. Allo, supra note 7, at 46-53.
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choice of law. If the bands do not converge, then a two step analysis re-
mains viable, but an integrated analysis remains more efficient. Until this
question is answered, I shall acknowledge the possibility that a state's
definition of interest may differ from the constitutional definition. I shall,
however, continue to urge that adopting the constitutional definition for
all purposes is both fair and more efficient.

In the interim, Connecticut's courts should indulge New York's claims
of interest when all of the following conditions are met: (1) Connecticut
itself has no interest; (2) New York's claimed interest rests upon some
actual policy in New York's statutes or decisions; and (3) New York's
alleged interest is not inconsistent with the constitutional constraints.

The fact that Connecticut does not have an interest is essential because
once Connecticut has an interest, New York's interest vel non is irrele-
vant. When Connecticut has an interest of its own, it has no duty to yield,
even to another state's legitimate interest.

New York's alleged interest must rest upon its substantive policy or a
closely associated choice of law rule. A blanket claim of an interest in
every injury that occurs in New York cannot suffice to displace the law of
another state.

Finally, even if the first step is completed, Professor Brilmayer ac-
knowledges the need to undertake the second. Whatever the outcome
under the state law scheme, no court in the United States can properly
apply law in contravention of the constitutional constraints on choice of
law.

Whether Brainerd Currie was guilty of hidden normative thinking is
not crucial to today's discussions. What is crucial is that the Constitution
constrains choice of law and thereby sets the norms. My hunch is that the
lower bounds on choice of law converge with the upper bounds. The fram-
ers recognized the need to control the outer limits of state law variation
in our federation, but the national government has largely abdicated the
task to the states' courts. Perhaps the time has finally arrived for a forth-
right acknowledgement that choice of law never really was a state law
field.
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