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Increased acceptance of interest or functional analysis has caused con-
fusion and uncertainty concerning the validity of stipulations for gov-
erning law in two settings in which they are used extensively: contract
and trust. The time is thus ripe for an exploration of the theory underly-
ing stipulations for governing law and for an examination of their theoret-
ical place in instrumental (interest or functional) analysis.'

In this Article I will set forth first a thesis about the relationships be-
tween functional analysis and choice of law clauses. Second, I will state
my understanding of the formulations of the Restatement (Second) of
Conflict of Laws2 regarding choice of law clauses in contract, and I will
comment on those provisions. I also will examine briefly the European
Economic Community Convention on Contracts3 on this question. Last, I
will propose ways of relating these problems to the problems posed by the
phenomenon of alternative reference and will suggest ways of harmoniz-
ing both sets of problems with the theoretical underpinnings of choice of
law clauses.
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1. The term interest analysis is used more and more to mean something like the govern-
mental interest analysis of Brainerd Currie and less a generic term than instrumental or
functional analysis. I will use the latter terms when a distinction from Currie's methods is
intended.

2. RESTATEMENT (SECOND) OF CONFLICT O LAws (1971) [hereinafter cited as RESrATE-
MEW (SECOND)).

3. See infra note 51.
4. Alternative reference also has been referred to as the rule of validation. See

Ehrenzweig, Contracts in the Conflict of Laws, 59 COLUM. L. REv. 973, 988 (1959).
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I.

Understanding the position that proponents of functional analysis may
take on choice of law clauses requires first that the particular variety of
functional analysis be identified. The position taken varies depending on
what version of functional analysis is being explored, and modern choice
of law theories come in a variety of forms, much to the consternation of
judges, lawyers, and academics. What precisely need to be distinguished
here are those theories, among which I believe Professor Currie's 'govern-
mental interest' theory is included, which focus on the local or domestic
law policies of the concerned jurisdictions, and those, including the func-
tional analysis that Professor von Mehren and I have described,5 that
consider not only local or domestic law policies but also take multistate
policies into consideration. Multistate policies are those policies that de-
rive from the existence of a community of concerned jurisdictions and are
given content by the needs of that community.' Among those needs are
the consideration of the shared interests of various members of the com-
munity and the finding of ways of meshing and accommodating whatever
divergences there are from common or shared concerns.7

Any form of interest analysis which fails to take into account the poli-
cies of the multistate order to which a jurisdiction belongs cannot ade-
quately explain stipulations for governing law. Of course, the intention of
the parties to a contract or of the settlor of a trust is a relevant concern in
domestic law and thus comes within the ambit of policies identified by all
varieties of interest analysis. Although it may strain somewhat to speak of
governmental interests in party autonomy, presumably there is a per-
ceived value from the community's standpoint in facilitating and giving
effect to private ordering within the limits of policy dictated by the com"
munity. Nevertheless, whatever the relevance of party intentions in the
domestic setting, there can be no perceived value from the standpoint of
the community in stipulations for the law of another jurisdiction in a
wholly domestic case. No occasion or need arises to develop experience
with or views on the possible application of some law other than that of
the community under consideration.

It is this aspect of the governmental interest analysis, as expounded by
Professor Currie, that may create the confusion and uncertainty referred
to at the outset of this paper. An examination of the governmental inter-
ests reflected in the domestic law of the forum and in the domestic law of
other possibly concerned jurisdictions reveals nothing to suggest an inter-

5. A. VON MzHREN & D. TAuTMAN, Tnu LAW oF MULTISTATE PRoLEsS 76-79, 406-08
(1965).

6. See id. at 215-327.
7. Id.
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est in the parties' intentions about the law to govern. These interests are
simply outside the focus of the inquiry. To be concrete, I have examined
the index to Professor Currie's work, Selected Essays on the Conflict of
Laws,8 and so far as I can make out, there are only two passages that deal
with stipulations, both so cryptic that they remind one of the most Del-
phic pronouncements of Justice Holmes. One relates to the celebrated
case of Milliken v. Pratt,* and the other to the less intriguing case of
Haag v. Barnes.1" Both passages say about the same thing and view party
autonomy as an illegitimate device subversive of the interests of the con-
cerned community. Of Haag, Currie states, "New York's concern for the
welfare of the child and the community cannot intelligently be committed
to the discretion and bargaining power of the mother."" The following
observation is made regarding Miliken:

The rule that the law intended by the parties shall govern (insofar as it
is not pure fiction, totally incapable of explaining the choice) accords to
the incapacitated party the power to contract out of. her disability-a
privilege she may be assumed not to enjoy in a purely domestic case; and
the result is pro tanto the subversion of the interests of the state to
which she belongs."

It is not my purpose here to argue with or attempt to state authorita-
tively how Professor Currie viewed stipulations for governing law. What is
quoted above is all that I can find in his Selected Essays and seems en-
tirely consistent with, even if not wholly compelled by, his governmental
interest analysis. My purpose is to suggest that this view of party choice
of law would destroy a widespread practice, evidently well supported in
the cases,"s in a large variety of useful transactions. This version of inter-

8. B. CURRIE, SELECTED EssAYs ON THE CONFLICT OF LAWS (1963). It may seem perverse
to write about stipulations in a symposium memorializing Professor Currie. I do so less to
illustrate a complaint I have long had about governmental interest analysis--that it gives
little or no weight to multistate concerns-than to give voice to a hope of stimulating efforts
to recast such an approach to take account of stipulations.

9. 125 Mass. 374 (1878).
10. 9 N.Y.2d 554, 175 N.E.2d 441, 216 N.Y.S.2d 65 (1961).
11. Currie, Conflict, Crisis and Confusion in New York, 1963 DuKE L.J. 1, 45, reprinted

in B. Cuaw, SELE T D ESSAYS ON THE CONFLICT OF LAws 690, 733 (1963) [hereinafter cited
as Currie, Conflict, Crisis and Confusion]. [Editor's Note: Since most of Currie's articles
are reprinted in SELECTED ESSAYS ON THE CONFLICT OF LAws, a corresponding page reference
to this work will appear throughout this article in brackets immediately after the citation to
the appropriate page in Currie's originally published article.]

12. Currie, Married Women's Contracts: A Study in Conflict-of-Laws Method, 25 U.
CHI. L. Rzv. 227, 248 [77, 1031 (1958) [hereinafter cited as Currie, Married Women's
Contracts].

13. See Siegelman v. Cunard White Star Ltd., 221 F.2d 189 (2d Cir. 1955); Shannon v.
Irving Trust Co., 275 N.Y. 95, 9 N.E.2d 792 (1937).
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est analysis, if fully understood and applied, necessarily creates confusion
and uncertainty in one of the few areas of choice of law in which it was
thought that some degree of certainty existed.

In contemplating this consequence of Professor Currie's views, one is
immediately struck by its similarity in result to the views of Professor
Beale, who rejected choice of law clauses because "the parties . . . at
their will [could] free themselves from the power of the law which would
otherwise apply to their acts."" The thread that joins this theoretical ob-
jection of Beale with Currie's view, I believe, is the focus that both put on
the single jurisdiction and on that jurisdiction's view of choice of law. For
Beale, that jurisdiction was the one that, on a territorial analysis, had the
final word (the place of contracting), and for Currie, that jurisdiction was
the forum. There is thus more than an accidental coincidence in the re-
sults of Beale and Currie: both suffered from an inability to view the
choice of law problem from the perspective of more than one jurisdiction
at a time. Judges, who typically view the actual problem before them
unencumbered by theoretical predispositions or biases, ordinarily are
quite aware of the simultaneous competing concerns of more than one
jurisdiction and, by habit and function, are disposed toward solutions
that attempt to accommodate and adjust those competing concerns.

The need to view a transaction from the perspective of all concerned
jurisdictions and to develop solutions that reflect the demands and goals
of that community of concerned jurisdictions is at the heart of the theo-
retical explanation of stipulations for governing law. A choice of law the-
ory seeking to base itself on the purposes and policies of the law must
comprehend this need in order to be capable of providing a theoretical
foundation for choice of law clauses. An interest analysis that includes
these multistate concerns is thus required, whether it is the functional
analysis that Professor von Mehren and I have spoken of or some other
interest analysis.15 It may be that inclusion of multistate concerns within
the term 'governmental' could transform Currie's governmental interest
analysis in a way so that the difficulty is overcome. I am not in a position
to make that judgment. I am not so sanguine about the possibility of re-
casting Beale's theories to achieve this result and will not attempt to do
so here.

II.

In light of my thesis that stipulations cannot be explained in terms of
an interest analysis that excludes multistate concerns, some of the troub-

14. 2 J. BsALE, A TREATISE ON THE CONFLICT OF LAWS 1080 (1935).
15. See A. VON MiMU & D. TRAuTmN, supra note 5, at 76-79, 406-08.
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lesome issues that arise in working out the rules governing the validity
and interpretation of stipulations for governing law can be dealt with. It
will be convenient to illustrate these problems in the context of the provi-
sions of the Restatement (Second) for stipulations in contracts; in addi-
tion, reference will be made to the quite interesting comparable problems
that emerge in the European Common Market provisions for these
stipulations.

A preliminary word needs to be said about the area in which stipula-
tions properly can be said to have force. In particular, it is important to
remember that stipulations have no special function in areas in which the
parties are free, under the governing law, to provide whatever they want
to provide. To the extent that a stipulation incorporates by reference the
law of a jurisdiction or trade association rules, for example, that could
have been spelled out in the contract, the only problems are those associ-
ated with incorporation by reference: problems of giving meaning to the
words used to incorporate the material referred to. An example of some of
the difficulties that may be encountered is a situation in which the incor-
porated material conflicts with other express provisions of the contract or
with the evident purpose of the parties. No special multistate problems
would appear to be involved in these instances, and no further attention
will be paid here to simple incorporation by reference of material that
concerns matters within the contractual freedom of the parties.

Deserving of brief mention, however, is one significant question of in-
terpretation that arises when the parties refer to the law of a particular
jurisdiction. It is often asked whether the reference is to the domestic law
of that jurisdiction or to its 'whole' law; that is, not only to its domestic
law rules but also to its choice of law rules. It seems to me that the an-
swer is simple and inescapable: the question is one of interpretation and
cannot be answered definitely one way or the other. If the question is,
"Did the parties intend the language to refer to the rules applicable in
that jurisdiction?", the response is, "Of course!" But the question, as
asked, is ambiguous. Does it mean what rules would be applied to a whol-
ly domestic transaction, or does it mean what rules would be applied to
this transaction by the courts of that jurisdiction in light of the transac-
tion's multistate elements?

As is so often true, when the intention of a draftsman is sought on an
issue that did not occur to him, the court must do its best to give mean-
ing to the words in light of all the available indicia, such as context, pur-
pose, and whatever else is relevant. It is quite understandable that the
position is often taken, as is done by the Restatement (Second), that ordi-
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narily the reference should be considered to be a reference to the domes-
tic law of the jurisdiction.1' The point I wish to make is that, in the ma-
jority of cases, this position represents, at best, an educated guess of what
the draftsman means: a presumption that, in the absence of other rele-
vant information, the parties must have meant the language to call for a
reference to the domestic law of the jurisdiction. There can be no abso-
lute position one way or the other. The situation was clarified for me by
no less careful an authority than Austin Wakeman Scott, who in discus-
sions of the Advisers for the Restatement (Second) stated that in the case
of a transfer of land to 'A and his heirs,' there typically was a rule under
some applicable law prescribing the legal effect of the language irrespec-
tive of the parties' intentions, with the result that the land was trans-
ferred in fee simple and there was no room for interpretation.'7 By con-
trast, what was meant by a reference to the 'law' of a jurisdiction was an
ordinary question of giving meaning to an ambiguous term, about which
the Restatement (Second) could not lay down a rule calling for considera-
tion of the issue under the law of one or another of two possibly con-
cerned jurisdictions.

We can now turn to what is perhaps the central consequence of the
position taken above: stipulations for governing law have as their chief
office something other than incorporation by reference of materials which
the parties would be entirely free to spell out in the contract or trust in
question. It is helpful at this point to make use of the distinction between
'mandatory' and 'suppletive' rules, a distinction which is well recognized
in continental civil law and which is often made in the United States. The
proposition can then be rephrased to state that stipulations functioning
only to invoke suppletive rules concern ordinary problems of incorpora-
tion by reference and present no special conflicts problems. The critical
function of stipulations is, within limits that call for detailed examina-
tion, to allow the parties to a contract or a trust to free themselves of
mandatory rules that otherwise would apply and that would invalidate
provisions of the contract or trust.

How is this escape from otherwise applicable mandatory rules to be
justified? Was Professor Currie right after all in saying that a stipulation
for some other law would subvert the policy of a concerned jurisdiction?"
In discussing Milliken v. Pratt,'" is Currie not correct in saying that the
interest of the married woman's domicile in protecting her from unwise
guarantees of her husband's debts-an interest that surely would be in-
voked in a wholly domestic case in her state of domicile-would be sub-

16. RESTATEzMT (SEcoND) § 187(3).
17. See, e.g., id. § 224 comment b.
18. Currie, Conflict, Crisis and Confusion, supra note 11, at 45 [732-331.
19. 125 Mass. 374 (1878). See supra note 12 and accompanying text.
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verted by giving her the "power to contract out of her disability"?"0 In
Haag v. Barnes,"2 how can the mother of the illegitimate child be given
"discretion and bargaining power"' " to sidestep her community's concern
for the "welfare of the child and the community"?"3 Let me say immedi-
ately that, although I believe the results in both cases were sound, the
explanation may lie not in the force of choice of law clauses but in an-
other phenomenon that will be discussed in part III of this Article, that of
'alternative reference.' Indeed, choice of law clauses and the phenomenon
of alternative reference are very closely related and should be considered
together. In part II, I will continue to focus on the problems as they ap-
pear in present law with stipulations for governing law.

Perhaps the two most difficult aspects of present thinking about stipu-
lations are why mandatory rules can be overcome and whose mandatory
rules are involved. I will discuss these two questions in turn.

In discussing why mandatory rules can be overcome, it may be helpful
to begin with a discussion which Professor von Mehren and I have
presented in our casebook:

Suppose a case in which a gratuitous promise to make a present of a
valuable clock would be binding if embodied in a contract that recited
the payment of a nominal consideration of one dollar. In civil-law coun-
tries this gratuitous promise can also be made binding, but the require-
ment of form is ordinarily met either by executing the contract in court
or before a public official called a notary. Both the common-law and
civil-law formal requirements involved are mandatory for purely domes-
tic cases; a Massachusetts promise that would be enforceable if embodied
in a contract made for nominal consideration is not enforceable if made
before a Massachusetts court (indeed, the court would presumably refuse
to cooperate), and a promise made in Germany that would be binding if
made before a court is not binding if made for a nominal consideration.
If, however, a party from Massachusetts contracts with a German party,
a strong argument can be made that these rules of domestic law become
supplementary in the sense that the parties should be allowed to desig-
nate which of the two requirements is to govern. Several reasons for this
result suggest themselves. In the first place, it may be inconvenient or
impossible to comply with both requirements cumulatively. Second,
neither Massachusetts nor Germany may have the same kind of concern
for the transaction as it would for a comparable, purely domestic trans-
action; the state's interests have been somewhat altered by virtue of the
fact that the transaction has some contact with the other state, and con-

20. See Currie, Married Women's Contracts, supra note 12, at 248 [1031.
21. 9 N.Y.2d 554, 175 N.E.2d 441, 216 N.Y.S.2d 65 (1961). See supra note 11 and accom-

panying text.
22. See Currie, Conflict, Crisis and Confusion, supra note 11, at 45 [733).
23. Id.
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sequently there is less reason to insist on application of the rule called
for in a purely domestic case. Perhaps most important, however, is the
fact that functionally the two requirements are equivalent. That is to
say, the same cautionary and evidentiary demands are met by each rule;
both rules serve the same functional purposes. Hence, as there is no real
difference in policy with respect to the enforcement of such promises, the
interest in permitting parties to plan a transaction and in reducing to a
minimum the disruptive effect upon the parties' negotiations of uncer-
tainty as to the law that would govern can be allowed to prevail over any
interest represented by the particular crystallizations of policy that have
occurred in the two jurisdictions."

This statement, in my opinion, continues to be a fully satisfactory ex-
planation of the reason why mandatory rules, within limits, can be
avoided in multistate cases, or, to put it as we did in this earlier state-
ment, why mandatory rules may become supplementary in the multistate
situation. In the example, there is functional equivalence between the
common law's requirement of nominal consideration and the civil law's
requirement of appearance before a notary. There is no additional policy
requirement in either law not satisfied by the form required in the other
law, and there is "no ground of policy,' 5  as Justice Holmes long ago de-
clared for the Supreme Judicial Court of Massachusetts in the celebrated
case of Polson v. Stewart" (a case that could well be cited in support of
the general proposition), for insisting on one requirement over the other.

The proposition of functional equivalence can be extended somewhat,
as I have had occasion to argue recently in another context." Not only
may mandatory rules be circumvented when the rule of another con-
cerned jurisdiction is functionally equivalent, but also when the differ-
ence between the two rules is insufficient to justify insistence by a juris-
diction on its own rule. Two well known and widely accepted examples of
this phenomenon will suffice.

The first example is when one jurisdiction accepts another jurisdiction's
different way of measuring the period during which interests must vest in
order to comply with the Rule Against Perpetuities. In Shannon v. Irving
Trust Co.,'3 for example, the New York Court of Appeals, finding that the
New York and New Jersey laws regarding perpetuities and accumulations
of income indicated "that our policy in that connection is substantially

24. A. VON MmuwN & D. T"Aurrw, supra note 5, at 248-49 (footnotes omitted).
25. Poison v. Stewart, 167 Mass. 211, 215, 45 N.E. 737, 738 (1897).
26. 167 Mass. 211, 45 N.E. 737 (1897).
27. Trautman, A Comment on Twerski and Mayer: A Pragmatic Step Towards Con-

sensus as a Basis for Choice-of-Law Solutions, 7 HoFsmA L. REv. 833 (1979).
28. 275 N.Y. 95, 9 N.E.2d 792 (1937).
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the same as that of New Jersey,"' concluded that no reason of policy
"forbids extending comity and applying the New Jersey law so as to carry
out the wish of the settlor and sustain the trust.""

The other example is when one jurisdiction accepts another concerned
jurisdiction's limit on the amount of interest that can be charged without
running afoul of a usury statute. The Supreme Court of the United States
made an early announcement of this view in Seeman v. Philadelphia
Warehouse Co.,31 which has been widely echoed in other casesa2 and ac-
cepted in the Restatement (Second)."

One final observation can be made about the reason why mandatory
rules may become supplementary in the multistate situation. Both cases
cited above in support of acceptance by a jurisdiction of another jurisdic-
tion's less restrictive rule make explicit that there is a countervailing pol-
icy of considerable strength: the policy of validation, of upholding pri-
vate arrangements. That explains why not only functionally equivalent
rules of the other jurisdiction may be accepted, but also why rules that
are not functionally equivalent may be accepted if the difference is insuf-
ficient to overcome the policy in favor of upholding the contract or trust
involved.

Perhaps the most thorny issue implicated in discussions of choice of
law clauses is the one of whose mandatory rules come into consideration:
those of the forum, those of the jurisdiction whose law would otherwise
apply, or those of some other or perhaps any other concerned jurisdiction.
Let me start with the provisions of the Restatement (Second); it takes a
middle position although the precise way in which the provisions function
may not be entirely clear.8' At first blush, the Restatement (Second) ap-

29. Id. at 103-04, 9 N.E.2d at 794.
30. Id. at 105, 9 N.E.2d at 795.
31. 274 U.S. 403 (1927). The Court announced its "support of a policy of upholding con-

tractual obligations assumed in good faith." Id. at 407.
32. See REs'rArsrNr (SECOND) § 203, Reporter's Note.
33. RESTATEMENT (SEcoND) § 203. See infra note 66.
34. RESTATEMEnt (SEcoND) § 187(2) provides:

The law of the state chosen by the parties to govern their contractual rights and
duties will be applied, even if the particular issue is one which the parties could
not have resolved by an explicit provision in their agreement directed to that is-
sue, unless either

(a) the chosen state has no substantial relationship to the parties or the
transaction and there is no other reasonable basis for the parties' choice, or
(b) application of the law of the chosen state would be contrary to a funda-
mental policy of a state which has a materially greater interest than the
chosen state in the determination of the particular issue and which, under
the rule of § 188, would be the state of the applicable law in the absence of
an effective choice of law by the parties.

As the text suggests, (b) could well have omitted the last clause beginning "and which," as
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pears to take the position that it is up to the jurisdiction whose law would
otherwise govern to decide whether to accept a stipulation for governing
law. That seems to be a minimally acceptable position even for Professor
Beale or for Professor Currie. If, under their analysis, the jurisdiction
whose law would otherwise govern accepted choice of law clauses, the ac-
ceptance might seem to them to be wrong-headed, but is hardly a posi-
tion that is capable of being attacked effectively under their respective
theories. Presumably, if the analysis presented above were used by that
jurisdiction, it would ask itself whether any of its mandatory rules would
be contravened by acceptance of the stipulation and, if so, whether the
policy underlying any of these mandatory rules warranted an objection to
carrying out the intentions of the parties. The formulation of the Restate-
ment (Second) speaks of a "fundamental policy," 3' and the generally ap-
plauded decision by Judge (later Justice) Harlan in Siegelman v. Cunard
White Star Ltd." takes a similar view, by explicitly "express[ing] no
opinion on what result would follow if we had stronger policies at
stake." 7 As I stated earlier, I believe that this position is correct as far as
it goes. That it does not go far enough, and that, as intimated above, it
may not disclose all of what is involved in the Restatement's provisions,
are questions to which I now turn.

First, the Restatement (Second) refers to a fundamental policy of the
law that would otherwise govern under section 188. Section 188, in turn,
unlike the first Restatement and much of the law of Europe where con-
troversy rages over this question, allows the governing law to shift accord-
ing to the issue presented. That is to say, what law governs under section
188 cannot be determined until one knows what issue is involved. A court
is to proceed issue by issue, to use what is known in the trade as 'd6pe-
page.'"e Thus, when one looks again at the question of the validity of
choice of law clauses under the Restatement (Second), what emerges is
that the mandatory rule to be examined is that of the jurisdiction most
concerned with the particular issue. " A choice of law clause, thus, will be
respected if giving effect to it will not contravene a fundamental policy of
the jurisdiction most concerned with the issue. That formulation is con-
siderably more refined, and, I submit, far more functionally justified, than
the bland formulation that it must not contravene the mandatory rules of

that clause is unlikely to add anything once it is conceded that one proceeds issue by issue
in section 188.

35. RESTAmMzEN (SEcoND) § 187(2)(b).
38. 221 F.2d 189 (2d Cir. 1955).
37. Id. at 196.
38. For a definition and extremely helpful discussion of d6perage, see Reese, Dkpe-

cage: A Common Phenomenon in Choice of Law, 73 COLUM. L. Rsv. 58, 58-59 (1973).
39. See supra note 34.

[Vol. 35544



CHOICE OF LAW CLAUSES

the law that would otherwise govern.
Indeed, this more refined formulation is helpful in understanding why,

in the two cases cited by Professor Currie, a stipulation is to be respected.
In Milliken v. Pratt,40 in which the Massachusetts court presumably was
operating under what might be called a single aspect choice of law rule
that did not vary according to the issue presented, the crucial question
was not whether a stipulation would contravene the law of the place of
contracting, which also was the law that would govern in the absence of a
stipulation, but whether the protective rule of the married woman's domi-
cile embodied a fundamental policy of Massachusetts that could not be
evaded. In the circumstances of the case, although the protective policy
would probably have been invoked in a wholly domestic case in Massa-
chusetts, the fact that Massachusetts had legislatively removed the inca-
pacity by the time of the litigation apparently persuaded the court that
the policy basis for the rule had long since eroded and, indeed, was lack-
ing at the time of the transaction.41

Similarly, in Haag v. Barnes,4 in which judicial scrutiny was required
in New York of a father's agreement to pay for the support of his illegiti-
mate child, no fundamental policy of New York could have been contra-
vened by a contract to pay amounts far in excess of what New York
courts had required in comparable situations." The point could be
equally well illustrated in other cases already mentioned, such as Polson"
and Seeman,"4 but will not be discussed further here.

If, as I believe, this position is correct, what can be said of the many
alternative suggestions that have been made in the past? Without citing
chapter and verse, I propose to comment on a few of the chief variants.
First, there seems to me to be no justification for speaking of the
mandatory rules of the forum qua forum; what is involved falls far short
of being rules offensive enough to call for their nonapplication under the
public policy doctrine, and suggestions that one examine the mandatory
rules of the forum confuse the problem with that of invoking the public
policy of the forum. Second, permitting stipulations if they pass muster
under the mandatory rules of any concerned jurisdiction, abstractly lo-
cated on the basis of some traditional criterion like the place of perform-
ance or the place of the subject matter, is analytically flawed. If the true
functional basis is as suggested above, and stipulations are acceptable be-

40. 125 Mass. 374 (1878); see supra note 9.
41. See the celebrated 'conjecture' of Justice Holmes about the Massachusetts decision

in Union Trust Co. v. Grosman, 245 U.S. 412, 417 (1918).
42. 9 N.Y.2d 554, 175 N.E.2d 441, 216 N.Y.S.2d 65 (1961); see supra note 10.
43. See id. at 560-61, 175 N.E.2d at 444, 216 N.Y.S.2d at 69-70.
44. 167 Mass. at 211, 45 N.E. at 738.
45. 274 U.S. at 409.

19841 545



MERCER LAW REVIEW

cause the chosen law's mandatory rules are functionally equivalent to the
mandatory rules of the jurisdiction most concerned with the particular
issue, there is no a priori basis for assuming that the law of any jurisdic-
tion traditionally having a substantial relationship to a contract or a trust
will meet that test. Finally, for quite similar reasons, even the plausible
proposition that a stipulation is acceptable if it does not result in contra-
vening a fundamental policy of the law that, under a single aspect ap-
proach, would govern the transaction as a whole cannot be sufficient for
all cases.

These three conclusions can be illustrated in contract and trust exam-
ples. In contract, it will suffice to return to Milliken v. Pratt.4 6 In Milli-
ken, the mandatory rule in question is that of Massachusetts, protecting a
married woman against unwise agreements to guarantee her husband's
debts. It will not change the situation, obviously, if the forum is some
place other than Massachusetts; compliance with the forum's mandatory
rules is irrelevant. Again, if it is determined that Maine is the place of
contracting, Maine would be the jurisdiction whose mandatory rules
would be indicated under the second and third conclusion, but that is not
the issue in an interest or a functional analysis.

Let me proceed to the area of trust, in which recent experience as a
member of a Special Commission on Trusts of the Hague Conference has
brought home to me the significance of the three conclusions stated
above. I will discuss the matter first without regard to the complications
introduced by legal developments in Europe and then consider those
complications.

It seems increasingly clear to me that Anglo-American law on the
choice of law for trusts cannot be formulated in terms of validating a
trust if it is valid under the law chosen by the settlor when any one of a
number of designated jurisdictions is chosen, for example, the place of
administration of the trust, the location of the assets to be put in trust, or
the settlor's domicile. A functional analysis, as suggested above, asks
whether there is a mandatory rule in the jurisdiction most concerned with
the particular issue that would be contravened by acceptance of the stip-
ulation, and proper analysis begins with that jurisdiction's mandatory
rules. In the venerable New York case of Hope v. Brewer,47 a New York
settlor's effort to establish a testamentary charitable trust in Scotland
was upheld over objections based on the New York Rule Against Perpetu-
ities and on the indefiniteness of the beneficiaries. Quite properly, the
court of appeals found that its mandatory rules were not contravened in
the circumstances, but nothing suggests that it would have been enough

46. 125 Mass. 374 (1878).
47. 136 N.Y. 126, 32 N.E. 558 (1892).
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to choose the law of Scotland and thus be able to avoid examination of
the question of whether New York policy was offended. Similarly, in In re
Estate of Clark,1 now unfortunately undermined if not overruled by
force of what strikes me as singularly wrong-headed and provincial New
York legislation,' a stipulation for New York law, when the assets were
located there, was not accepted when made by a Virginia domiciliary to
circumvent Virginia's provisions for the surviving spouse. It does not in
any way change the point that New York, by statute, has now moved in
another direction."

48. 21 N.Y.2d 478, 236 N.E.2d 152, 288 N.Y.S.2d 993 (1968).
49. N.Y. Estates, Powers & Trusts Law §§ 3 to 5.1(h) (McKinney 1981), as interpreted

in Estate of Renard, 108 Misc. 2d 31, 437 N.Y.S.2d 860 (Sur. Ct. 1981). The portion of the
Surrogate's opinion based on this statute was adopted in a memorandum decision by the
New York Court of Appeals affirming the Surrogate's decision, over a powerfully written
dissent by Chief Judge Cooke, joined by Judge Gabrielli, that this law did not overrule In re
Estate of Clark, 21 N.Y.2d 478, 236 N.E.2d 152, 288 N.Y.S.2d 993 (1968). Estate of Renard,
56 N.Y.2d 973, 439 N.E.2d 413, 453 N.Y.S.2d 625 (1982) (4-2 decision).

50. The facts of Estate of Renard, 56 N.Y.2d 973, 439 N.E.2d 341, 453 N.Y.S.2d 625
(1982), make it quite unclear where New York law now stands. Decedent, a naturalized
American citizen, died domiciled in France, having lived in New York for 30 years. Her son,
who sought protection under French law, resided in California where no protection existed,
and the center of decedent's financial affairs remained in New York. As the Surrogate
stated:

It seems to this court that the domestic policy of testamentary freedom from
forced heirship claims should prevail under the circumstances of this case, in the
light of the decedent's long residence in New York and respondent's [son's) non-
residence in France .... Accordingly, the court holds that even if subdivision (h)
were not controlling the paramount interest test for choice of law established in
Matter of Clark [citation omitted) sanctions the application of New York local law
in this case.

108 Misc. 2d at 42, 437 N.Y.S.2d at 867. Since the court of appeals limited its memorandum
opinion to the Surrogate's view of subdivision (h), it seems that in New York the location of
assets there is sufficient to sustain a stipulation for New York law to defeat a mandatory
rule of the place where the decedent was domiciled at the time of his death. See Hendrick-
son, Choice-of-Law Directions for Disposing of Assets Situated Elsewhere than the Domi-
cile of Their Owner-The Refractions of Renard, 18 REAL PROP., PROB. & Ta. J. 407 (1983).
At least as applied to a surviving spouse's right to elect against a will, this extreme position
is probably much mitigated in New York itself, in light of the likelihood that a stipulation
for New York law brings with it the New York provisions protecting a surviving spouse; in
effect they would serve as a surrogate for the mandatory rule of the most concerned jurisdic-
tion. Cf. infra text accompanying notes 72-74. If a stipulation for New York law could ex-
plicitly exclude the application of New York's protective provisions, see Hendrickson, supra,
at 413, this mitigating effect would of course disappear and with it any claim to acceptabil-
ity of the New York position.

It seems doubtful in the circumstances of the case that France was the jurisdiction most
concerned with the particular issue, a point that was rendered unnecessary in the view of
the court of appeals as expressed in the memorandum opinion. Failing that, one might argue
that the case is one peculiarly appropriate for federal choice of law rules to overcome the
provincial attitudes of New York. See Trautman, The Relation Between American Choice
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Complicating the discussions before the Special Commission on Trusts
of the Hague Conference are the legal developments in Europe, both in
general and in particular in the Common Market Convention on Con-
tracts." The general developments and the provisions of the Convention
are intricately related, and it may be impossible in this brief discussion to
do justice to either. In this discussion, I want to focus on the extent to
which there appears to me to be awareness of the same issues about
whose mandatory rules come into play as those I have just suggested in
the American context.

The Convention on the Law Applicable to Contractual Obligations has
provisions for stipulations (article 3)," but they are subject to being over-
ridden by "mandatory rules" (article 7):

1. When applying under this Convention the law of a country, effect
may be given to the mandatory rules of the law of another country with
which the situation has a close connection, if and in so far as, under the
law of the latter country, those rules must be applied whatever the law
applicable to the contract. In considering whether to give effect to these
mandatory rules, regard shall be had to their nature and purpose and to
the consequences of their application or non-application.

2. Nothing in this Convention shall restrict the application of the rules
of the law of the forum in a situation where they are mandatory irrespec-
tive of the law otherwise applicable to the contract.53

Whatever the full implications of this provision may be-and I do not
pretend to be competent to comment on it in its entirety-let me first
point to a few of its features and then try to describe some of the back-
ground in the civil law against which it can be considered. The newest
and most interesting provisions are those dealing with foreign mandatory
rules in paragraph one. I shall focus on three features of that paragraph.
First, the provision is permissive, saying that effect 'may' be given rather
than that effect 'shall' be given. Second, the mandatory rules that come
into question are those of some country other than the one whose law is
applicable to the contract. Finally, the second sentence appears to allow
wide room for consideration of the content of the mandatory rule and its
effect on the particular transaction. To an American eye, there seems
much merit in these features, or at least the second and third features, of
the provision. The provision thus raises some intriguing issues; perhaps
they can be illuminated by the general background in Europe.

of Law and Federal Common Law, 41 LAw & Cormfi. PRoBs. 105, 116 n.44 (1977).
51. Convention on the Law Applicable to Contractual Obligations, 23 O.J. EUR. COMM.

(No. L 266/1 (1980)).
52. Id. art. 3, 23 O.J. EuR. COMM. (No. L 266/2 (1980)).
53. Id. art. 7, 23 O.J. EUR. COMM. (No. L. 266/3-4 (1980)).
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The general developments center around what have come to be known
as "laws of immediate application,"" or "lois de police."" It seems to be
generally recognized that these rules come into play irrespective of the
law otherwise applicable, and it has been suggested in France that the
'American' approach may be of some assistance in determining the appli-
cability of a 'loi de police' to a particular situation." What occurs to me,
in pondering how an American approach might assist in this whole dis-
cussion, is to suggest that to an American eye, the second and third fea-
tures of the EEC Convention are of great interest. The mandatory rules
at issue, which have been described as "generally import[ing] some mea-
sure of state intervention and interest-in private law matters" 7 could be
seen as the mandatory rules of a jurisdiction most concerned with the
particular issue. That is to say, in a system which does not admit an issue
by issue approach, or, like most European systems, is at least reluctant to
do so," a development like that involved in the laws of immediate appli-
cation could well be a surrogate for proceeding issue by issue." In short,
it is conceivable that the development in this country, and acceptance by
the Restatement (Second), of the practice of proceeding issue by issue,
accomplishes for us what the notion of laws of immediate application de-
scribes as in fact happening in Continental conflict of laws concerning
mandatory rules, or at least so it seems to me.

If this supposition is correct, it suggests how far we may have come,
both here and abroad, from Bealean systematics in which the place of
contracting (to give the American way of working out a single aspect ap-
proach to choice of law) was the jurisdiction whose perspective on choice
of law for contract was determinative, and indeed, from Currie's related
insistence on viewing choice of law from the perspective of the forum. To
repeat what has already been said, it is no longer enough that a stipula-
tion comply with the mandatory rules of the law that, under a single as-
pect approach to choice of law, would govern the transaction.

One can now proceed an additional step and suggest that it is also no
longer enough that a stipulation comply with the mandatory rules of a
jurisdiction that, on abstract analysis, has a close connection with the

54. See Francescakis, Quelques pr6cisions sur les "lois d'application immediate" et
leurs rapports avec les regles de conflit de lois, 1966 R v. Carr. DR. INT. PNVt 1.

55. See especially Mayer, Les lois de police ktrangeeres, [19811 CLuwrr 277.
56. Audit, A Continental Lawyer Looks at Contemporary American Choice-of-Law

Principles, 27 Am. J. Coup. L. 589, 603 (1979).
57. Id. at 602.
58. See Lagarde, Le "dkpeqage" dans de droit international priv6 des contrats, 1975

Rsv. Din. INT. Pwvt Pnoc. 649.
59. Cf. Batiffol, Les Contrats en Droit International Priv6 Compar6, p. 22 (McGill Uni-

versity, Institut de droit compar6 1981) (expressing the fear that expansion of the notion of
laws of immediate application will lead to d6perage).
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particular issue. Just as it was impossible in the Restatement (Second) to
adopt the view that issues of intrafamily immunity in tort should always-
be characterized as family law issues," it is also impossible to proceed
with any conceivable splicing up of the issues that does not take into ac-
count the content of the law of the place that is indicated. In this respect
Professor Currie revitalized one of Professor Cavers' most significant ob-
servations in his 1933 article:61  that a jurisdiction-selecting rule-no
matter how refined the process that leads to the selection of a jurisdic-
tion-is unacceptable because we do not know whether a jurisdiction is
concerned until we know the nature and purpose of the law of a jurisdic-
tion and its effect on the particular transaction.62 To an American viewer,
then, what is said in the second sentence of Article 7(1) of the European
Economic Community Convention on Contractss appears quite signifi-
cant. If that supposition is correct, along with the earlier supposition that
a single aspect approach is in reality undermined or abandoned in Article
7, what then appears is that one must take into account all mandatory
rules, of any concerned jurisdiction, and ask whether, in light of the pol-
icy underlying the rule and of the jurisdiction's relationship to the trans-
action, that rule ought to be applied to render a stipulation ineffective. If
all of this is so, we have come to a remarkably functional approach to the
question of whose mandatory rules are relevant in determining when a
stipulation for governing law is effective."

III.

The remainder of this Article will examine the relationship between
choice of law clauses and the phenomenon of alternative reference. A use-
ful way of beginning is to examine the usury provisions of the Restate-
ment (Second),65 the chief example of alternative reference in that work.
The 'black letter' law is contained in section 203." What should be noted

60. RESTATEMENT (SECOND) § 169, which in earlier drafts referred the question of in-
trafamily immunity to the parties' domicile, now provides in subsection 2: "The applicable
law will usually be the local law of the state of the parties' domicile." RESTATEMENT (SEc-
oND) § 169(2).

61. Cavers, A Critique of the Choice-of-Law Problem, 47 HARv. L. Rav. 173 (1933).
62. See id.
63. See supra text accompanying note 53.
64. Cf. Trautman, supra note 27.
65. RESTATEMENT (SECOND) § 203.
66. Id. This section provides:

The validity of a contract will be sustained against the charge of usury if it pro-
vides for a rate of interest that is permissible in a state to which the contract has a
substantial relationship and is not greatly in excess of the rate permitted by the
general usury law of the state of the otherwise applicable law under the rule of §
188.
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is the alternative reference to a state with a "substantial relationship" to
the contract, subject to the proviso that the rate permissible in this state
not be "greatly in excess of the rate permitted" by the state whose law
otherwise would govern.67 In comment d, which presumably reflects the
authors' understanding of the 'better' law, one learns in addition that if
no jurisdiction with a substantial relationship would sustain the contract,
reference is to the law providing the least onerous penalty for usury."

One has the impression that, in the view of the authors of the Restate-
ment (Second), usury is one of the rare areas in which alternative refer-
ence is sufficiently well recognized in the cases to allow it to be restated,
although some of the trust provisions also use it." I believe that there are
many occasions for the use of alternative reference and rely, in part, on
comment b to section 203, which states the rationale for the usury provi-
sions. That comment is, for me, extraordinarily instructive and of much
more general relevance than the authors indicate. It begins by stating:

A prime objective of both choice of law . . . and of contract law is to
protect the justified expectations of the parties .... [TJhe courts will
not apply an invalidating rule to strike down the contract unless the
value of protecting the justified expectations of the parties is outweighed
in the particular case by the interest of the state with the invalidating
rule in having this rule applied.7"

Apart from the greater particularity of this comment in stressing the
interest of the concerned state in having its rule applied, one is struck by
the similarity between this analysis and the analysis I have presented
concerning the Restatement's provisions for stipulations. Indeed, as Pro-
fessor von Mehren and I have observed, there is room to believe that ar-
eas in which stipulations are effective may also be appropriate areas for
alternative reference.7 As a result, I believe there is an argument that
alternative reference is a phenomenon of great potential as yet unrealized.
Also, I believe, as suggested at the outset of this Article, that stipulations
and alternative reference are integrally related. Stipulations present situ-
ations in which parties, although they have dealt with the choice of law
problem and committed themselves to a particular solution, possibly at
some cost, are allowed to choose the law governing the contract precisely
because the chosen law, like the law referred to in alternative reference, is

67. Id.
68. RESTATEMENT (SECOND) § 203 comment d.
69. E.g., RESTATEMENT (SEcoND) § 269(b)(ii) (for validity of a testamentary trust of mov-

ables, in the absence of a stipulation for governing law, the law of the testator's domicile at
death governs, "except that the local law of the state where the trust is to be administered
will be applied if application of this law is necessary to sustain the validity of the trust.").

70. RESTATEMENT (SECOND) § 203 comment b.
71. A. VON MEHREN & D. TRAUTMAN, supra note 5, at 249.
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a tolerable surrogate for the law of the jurisdiction most concerned with
the particular issue.

Let me elaborate on this proposition and offer a modification. All con-
cerned jurisdictions are likely to have a policy against usury, as they are
also likely to have a policy against perpetuities, against fraud, and against
overbearing in dealings with minors. Alternative reference is appropriate
when the policy is a common one; ordinarily deviations from the basic
policy (as those deviations may be found in various concerned jurisdic-
tions) are technical, insignificant, or at least not based on any policy un-
derlying the deviation that is sufficiently important to overcome the un-
derlying general policy in contract and in trust to carry out the intentions
of the parties. The policy of carrying out their intentions must yield to
mandatory rules against usury or against perpetuities, but so long as some
like-minded jurisdiction's formulation of the mandatory rule involved is
satisfied, another jurisdiction will have no sufficient reason to insist on its
own version, the difference between its rule and the other rule not being
significant enough to outweigh the general policy of carrying out the par-
ties' intentions.

One final word is perhaps needed to complete this general statement, in
light of our increasing understanding of proceeding issue by issue and of
referring to the law of a jurisdiction with mandatory rules that it has an
interest in applying. Although, as has been suggested above, in principle
the reference must be to any and all jurisdictions having mandatory rules
that they have a legitimate interest in applying, some relief from the ap-
parent difficulty of this test is available. Apart from the fact, as, for ex-
ample, in Milliken v. Pratt," that often in reality there is no difficulty in
identifying the relevant jurisdiction with a mandatory rule, it is also pos-
sible to suggest that when many jurisdictions have the same mandatory
rule, compliance with that rule almost always will suffice. The reason is
that only rarely will there be a mandatory rule in the most concerned
jurisdiction that it will want to apply when there is a tolerably similar
mandatory rule in many jurisdictions that accomplishes substantially the
same result. To me, that is the lesson of Shannon v. Irving Trust Co.7"
Since New York's own Rule Against Perpetuities is only a deviation from
the common law rule and since they were functionally equivalent, or at
least tolerably so, no further New York policy existed and its rule did not
need to be applied. 4

72. 125 MasB 374 (1878).
73. 275 N.Y. 95, 9 N.E.2d 792 (1937).
74. See supra text following note 28.
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CONCLUSION

I began by observing that an interest analysis, like that of Professor
Currie, which fails to comprehend multistate policies, cannot adequately
explain stipulations for governing law. Stipulations, like the related and,
as I suggested, probably more general phenomenon of alternative refer-
ence, require a simultaneous look at all jurisdictions potentially con-
cerned with a transaction and an approach that seeks to accommodate
and adjust whatever competing views are found in that community of ju-
risdictions. Paramount in the process of accommodation and adjustment
will be the policies of facilitating multistate activity, carrying out the ex-
pectations of the parties, and not allowing the existence of several sys-
tems of law and of jurisdictional boundaries to create traps for the un-
wary. These 'multistate concerns' explain why stipulations are effective.

In the second part of this paper I attempted to show that in the United
States, and I speculated that in Europe, the proper issue to consider is
whether giving effect to a stipulation would contravene the policy of a
mandatory rule in the jurisdiction most concerned with the issue that
that jurisdiction has a legitimate interest in applying to the case."'

In the third part of the paper, I suggested that the same issue is
presented when alternative reference is at issue and that, indeed, stipula-
tions may form a subset of a more general category of cases in which
alternative reference is appropriate. In order to simplify the process
somewhat, I suggested that often one need not examine the mandatory
rules of all potentially concerned jurisdictions (although rarely will there
in fact be difficulty in identifying them) but may, when a number of juris-
dictions share a common mandatory rule, simply need to inquire whether
that mandatory rule is a tolerably acceptable surrogate for the mandatory
rule of the jurisdiction most concerned with the particular issue. When
this commonly shared mandatory rule comes into play, by virtue of party
choice of a system of law having that rule or by virtue of the general
interest in furthering the parties' unexpressed expectations reflected in
alternative reference, the task is considerably simplified. Much greater
use of the phenomenon of alternative reference seems called for; perhaps
the development has not occurred as easily as it might otherwise have
because of the focus'which such theorists as Professors Beale and Currie
have put on the preeminence of a single jurisdiction and their failure to

75. Indeed, the European Economic Community Convention, in article 7(2), see supra
text accompanying note 54, allows the forum to go further, but one could imagine that the
forum rule could either be self-limiting or for some other reason would not apply.
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view the choice of law problem from the perspective of the community of
concerned jurisdictions."

76. Cf. Trautman, The Relation Between American Choice of Law and Federal Com-
mon Law, 41 LAw & Commrmp. Pios. 105, 108-11 (1977).


