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INTRODUCTION

Professor Leflar has observed that courts frequently apply the better
rule of law to resolve choice of law cases, and contends that courts should
consider which rule of law is the better rule of law when resolving choice
of law cases.' Anyone who has read a number of choice of law cases must
agree with Leflar's observation that courts frequently apply the better
rule of law, even though their opinions may not state that they are apply-
ing the rule for that reason.' Only someone with a myopic view of the role
of the judiciary in choice of law cases would deny that courts should at
least apply the better rule of law to resolve choice of law cases.'

The thrust of this Article is not, therefore, to disagree with Professor
Leflar, but rather to suggest that courts should move one step further and
apply the best rule of law to resolve choice of law cases, not simply the
better rule of law. Application of the better rule of law implicitly assumes
that a court is limited in its choice to one of two possibly applicable state
laws. Courts are not so limited in their choice. Courts can, and should, in

* W.R. Irby Professor of Law, Tulane University. University of Mississippi (B-A, 1959;,

LL.B., 1962); Yale University (LL.M., 1966).
1. R. LEFLAR, AMEmCm CONPLIcTs LAW § 107 (3d ed. 1977).
2. A prime example is Offshore Rental Co. v. Continental Oil Co., 22 CaL 3d 157, 583

P.2d 721, 148 Cal. Rptr. 867 (1978). The courts that have adopted Leflar's choice-influencing
considerations as their choice of law theory explicitly talk about applying the better rule of
law. See, e.g., Clark v. Clark, 107 N.H. 351, 222 A.2d 205 (1966); Heath v. Zellmer, 35 Wis.
2d 578, 151 N.W.2d 664 (1967). The better rule of law is, however, only one of Leflar's five
choice-influencing considerations. See R. LmLAR, AtmucAN CoNpucTs LAw, supra note 1,
at §§ 103-07.

3. For additional discussion of this point see infra notes 66-94 and accompanying text.
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many cases construct and apply a law specifically created for the resolu-
tion of choice of law cases. Laws designed to resolve intrastate cases usu-
ally only reflect an accommodation of local state interests. The laws do
not reflect an accommodation of the additional interests that are impli-
cated in transstate cases. For this reason, state laws, even the better of
the laws of the'two states, will not result in the choice of law case being
resolved in the most appropriate manner, that is by application of the
best rule of law.

The best rule of law is one that best promotes net aggregate long-term
common interests. A court seeking to apply the best rule of law should
first identify all relevant interests. The relevant interests are the interests
asserted by the decisionmakers of all significantly affected states, any in-
terests decisionmakers of the various states have asserted concerning the
resolution of transstate cases, interests of the significantly affected states
reflected in applicable community policies, and multistate interests of the
collective community of states. There is a general consensus among con-
temporary commentators who have proposed a choice of law theory that
all of these interests should be identified and considered in the resolution
of choice of law controversies. The first section of this Article will demon-
strate this consensus and explain why all of these interests should be
identified and considered in the resolution of choice of law cases.

When identifying interests, courts confront the problems of determin-
ing the scope and content of interests and of deciding whether the inter-
ests of a particular state should be considered. For example, courts fre-
quently have to determine whether a state's interest is limited in its scope
to residents or also extends to nonresidents. Another example is the prob-
lem presented when a party has moved from one state to another after
the events engendering the controversy, but before the litigation in the
case. Which state's interests should be considered? These problems con-
cerning interest identification will be addressed in the second section of
this Article.

After a court has identified all relevant interests and determined their
exact scope and content, it should examine all of the interests to make
certain that none are incompatible with fundamental community policies,
and then accommodate any conflicting and competing interests in a man-
ner that best promotes net-aggregate, long-term common interests. The
rule of law that accommodates all relevant interests in this manner is the
best rule of law. The rationale underlying this conclusion and the reasons
why courts should apply the best rule of law in choice of law cases will be
presented in the penultimate section of this Article.

Because a better understanding of a theoretical discussion frequently
can be obtained by seeing how the theory works in the context of real
world problems, the final section of this Article will demonstrate how the
best rules of law can be ascertained and applied in choice of law claims
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concerning damages in wrongful death actions.

I. INTERESTS RELEVANT TO CHOICE OF LAW CASES

At the outset, two terms, policies, and interests, need to be defined.
Policies are projections of preferred outcomes in decisions. A policy re-
flects the underlying interests of those who have promulgated the policy.
Interests are demands that certain values' be protected or enhanced when
specified events occur, coupled with expectations that the demands will
be met when the events occur.6

Although the following statements are obvious, they must be made to
avoid possible criticism by certain commentators.' There are authorita-
tive and nonauthoritative policies and interests. Authoritative deci-
sionmakers, like legislators and judges, promulgate authoritative policies
that reflect authoritative interests. All other policies and interests are
nonauthoritative. When academics articulate policies and interests, all
that they are doing, and all that they can be doing, is recommending
those policies and interests to authoritative decisionmakers based on the
academic's subjective analysis and evaluation of the particular choice of
law problem. When lawyers identify policies and interests, they, of course,
are constructing policies and interests most favorable to their clients.
These nonauthoritative policies and underlying interests become authori-
tative only when they are adopted by authoritative decisionmakers. With
these preliminary observations in mind, discussion will now turn to the
identification of the various types of interests that courts should identify
and consider in the resolution of choice of law cases.

A. Asserted Interests of Significantly Affected States

A state is significantly affected when the events engendering a contro-
versy affect, or a potential decision in the controversy may affect, the peo-
ple, resources, or institutions of the state. Authoritative decisionmakers of
the states promulgate policies reflecting their interests in protecting or

4. The term 'value,' as it is being employed here, is intended to include all the values
humans seek to obtain. For convenience, they can be summarized as power, wealth, respect,
well-being, affection, skill, rectitude, and enlightenment For further elaboration of the term
value as it is being employed, see Lasswell and McDougal, Criteria for a Theory About Law,
44 S. CAL. L. Rav. 362 (1971).

5. This definition differs from the one that Professor Currie employs in his governmental
interests analysis theory. For a discussion of this difference, see McDougal, Choice of Law:
Prologue to Viable Interest-Analysis Theory, 51 TuL. L. Rav. 207, 212-13 (1977) [hereinaf-
ter cited as McDougal, Viable Interest-Analysis].

6. Professor Brilmayer has criticized Professor Currie for not explicitly making these
statements. See Brilmayer, Interest Analysis and the Myth of Legislative Intent, 78 MICH.
L. REv. 392, 399-400 (1980).

19841 485



MERCER LAW REVIEW

enhancing the value position of their residents when specified events may
occur or certain decisions may be reached. This is one of the basic func-
tions of state authoritative decisionmakers. The interests reflected in
these laws are asserted interests.

One state that may have interests at stake in a choice of law case is the
forum state. The forum state may have interests simply because it is the
forum; but usually, the forum state also has interests at stake because it
is a state in which all or part of the events engendering the controversy
occurred or a state in which one or more of the parties reside. There
is complete agreement among contemporary commentators that courts
should identify and consider any forum state interests implicated in
choice of law cases. 7 Forum state interests are the heart of Currie's 'gov-
ernmental interest analysis' theory.0 Forum state interests are an integral
part of Sedler's reformulation of Currie's theorys and of Weintraub's
'functional approach.'10 "Advancement of the forum's governmental inter-
est" is one of Leflar's choice-influencing considerations.1 The Restate-
ment (Second) of Conflict of Laws enumerates "the relevant policies of
the forum" as one of its choice of law principles." A comment indicates
that the principle includes the interests reflected in these policies.1s Com-
prehensive interest analysis requires the identification of forum state in-
terests.1 4 Professor von Mehren and Professor Trautman, in their 'func-
tional approach,' view the forum state as a concerned jurisdiction.1'

Contemporary choice of law commentators also agree that the interests
of other significantly affected states should be considered, including the

7. See, e.g., Currie, Notes on Methods and Objectives in the Conflict of Laws, 1959
DuKE L.J. 171, 178, reprinted in B. CuRmE, SELECTED ESSAYS ON THE CONFLICT OF LAWS,
177, 183-87 (1963) [hereinafter cited as Currie, Methods and Objectives]. [Editor's Note:
Since most of Currie's articles are reprinted in SELECTED ESSAYS ON THE CONFLICT OF LAWS,
a corresponding page reference to this work will appear throughout this article in brackets
immediately after the citation to the appropriate page in Currie's originally published arti-
cle.] See also Sedler, The Governmental Interest Approach to Choice of Law: An Analysis
and Reformulation, 25 U.C.L.A. L. REv. 181, 202-03 (1971) [hereinafter cited as Reformula-
tion]; &. LzLAR, AMERICAN CONFLICTS LAW, supra note 1, at § 106.

8. See Currie, Methods and Objectives, supra note 7, at 178 [183-87].
9. See Sadler, Reformulation, supra note 7.

10. See R. WEINTRAUB, COMMENTARY OF THE CONFLICT OF LAWS § 6.12 (1980).
11. See R. LEFLAR, AMERICAN CONFLICTS LAW, supra note 1, at § 106.
12. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 6(2)(b) (1971) [hereinafter cited as

RESTATEMENT (SECOND)].
13. Id. at § 6 comment e.
14. See McDougal, Comprehensive Interest Analysis Versus Reformulated Governmen-

tal Interest Analysis: An Appraisal in The Context of Choice-of-Law Problems Concerning
Contributory and Comparative Negligence, 26 U.C.L.A. L. REv. 439, 466 (1979) [hereinafter
cited as McDougal, Comprehensive Interest Analysis].

15. A. VON MEHREN AND D. TRAUTMAN, THE LAW OF MULTISTATE PROBLEMS 148-49
(1965).
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state in which the parties reside and the states in which the conduct that
precipitated the controversy occurred. Disagreement exists, however,
concerning when courts should identify and consider the interests of
these other states. Most commentators agree that the interests of all sig-
nificantly affected states should be considered in all choice of law cases.
Professors von Mehren and Trautman conclude that the laws of all con-
ceivably concerned jurisdictions should be examined to determine if those
states have an interest that should be considered in resolving the case."
Comprehensive interest analysis requires the identification of the inter-
ests of all significantly affected' states.16 The Restatement (Second) lists
"the relevant policies of other interested states and the relative interests
of those states in the determination of the particular issue" as one of its
choice of law principles.1 '

Although Professor Leflar does not include the interests of nonforum
states as one of his choice-influencing considerations, the identification of
those interests is necessary in the employment of his theory. One employ-
ing Leflar's theory has to identify the interests of other significantly af-
fected states in conjunction with his "maintenance of interstate and in-
ternational order" consideration. 0 Only by identifying those interests can
a court determine whether application of forum law will create 'interstate
friction' and engender 'retaliatory comity."1 The identification of the in-
terests of other significantly affected states also is required before one can
determine whether forum state interests will be advanced. Leflar suggests
that a court should determine whether forum state interests are compati-
ble with the interests of other states in the context of multistate facts. 2'
He asserts that in some cases, the forum state's interests may not be the
same as the interests reflected in its domestic law. s' Lefiar aptly observes
that even though the domestic laws of the forum state and the foreign
state are different, application of the foreign state's law may in some
cases advance the forum state's interests applicable to multistate cases."

Professors Currie' and Weintraub" also envision the identification of
the interests of all significantly affected states in all choice of law cases.

16. See, e.g., R. WEINTRAUB, supra note 10, at § 8.2; Sedler, Reformulation, supra note 7,
at 202; R. LEFLAR, AMERICAN CONFLICTS LAW, supra note 1, at § 108.

17. A. VON MEHREN AND D. TRAUTMAN, supra note 15, at 105.
18. McDougal, Comprehensive Interest-Analysis, supra note 14, at 454.
19. RESTATEMENT (SECOND) § 6(2)(c).
20. R. LEFLAR, AMERICAN CONFLICTS LAw, supra note 1, at § 104.
21. Id.
22. Id. at § 106.
23. Id.
24. Id.
25. Currie, Methods and Objectives, supra note 7, at 178 [183]. (Although Currie inserts

"[i]f necessary" before his statement that foreign state interests should be ascertained, their
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Although these commentators may disagree about what role the interests
of other significantly affected states should play in the ultimate outcome
in choice of law cases, they do envision their identification and considera-
tion. Professor Sedler, however, believes that courts should not identify
the interests of other significantly affected states when the forum state
has a "real interest"'7 unless failing to do so "would be fundamentally
unfair to either or both parties.""8 Professor Sedler stands alone in his
belief that forum interests are so important in choice of law that the in-
terests of other significantly affected states rarely should be identified
and considered if the forum state has an interest.

B. Supplemental State Interests

The state interests that have been discussed to this point are those re-
flected in a state's domestic laws. As previously noted,29 Professor Leflar
has suggested that those interests may not be implicated in multistate
cases. Implicit in this suggestion is the notion that not all of the interests
of a state are reflected in its existing laws, and that states do have what
may be referred to as supplemental interests; that is, interests reflected in
applicable community policies. Most contemporary commentators agree
that these supplemental interests should be identified and considered in
choice of law cases." The Restatement (Second) enumerates "the basic
policies underlying the particular field of law" as one of its choice of law
principles"' and also lists a number of other broad supplemental policies,
such as "the protection of justified expectations"'3 and "certainty, pre-
dictability and uniformity of results"' "s that should be considered in ap-
propriate cases. Professor Weintraub states that "[ilt is desirable that
choice-of-law rules be formulated with careful attention to the substan-
tive policies in the area of law in which the choice-of-law rules are to
operate."" Professors von Mehren and Trautman advocate the considera-

identification appears necessary to a determination of whether there is a 'false conflict,' an
'apparent conflict,' or an 'unprovided-for case.' Because this initial classification is essential
to his approach, one can infer that Currie envisioned their identification in all choice of law
cases.) Id.

26. R. WsN4TRAus, COMMENTARY, supra note 10, at § 6.2.
27. Sedler, Reformulation, supra note 7, at 221, 227.
28. Id. at 222.
29. See supra notes,23-24 and accompanying text.
30. See, e.g., R. LEFLAR, AsmucAN CONLicaT LAW, supra note 1, at §§ 103-07; A. VoN

MEHREN AND D. TRAUTMAN, supra note 15, at 105-09, 148-49, 173-74, 215-19; R. WEINTRAUB,
supra note 10, at § 6.4.

31. REsTATEMENT (SEcoND) § 6(2)(e).
32. Id. at § 6(2)(d).
33. Id. at § 6(2)(f).
34. R. WmNrTAu, supra note 10, at § 6.4.
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tion of supplemental interests throughout their functional approach.36

Comprehensive interests analysis requires the identification and con-
sideration of supplemental interests.36 Some of Professor Leflar's choice-
influencing considerations, such as "[piredictability of [r]esults"' 7 and
"[s]implication of the [j]udicial [t]ask,''u are broad supplemental policies.
He also envisions the consideration of supplemental policies and interests
in connection with his "[a]dvancement of the [florum's [g]overnmental
[i]nterests"'3 and "[aipplication of the [bjetter [riule of [l]aw"' 0 consider-
ations. Although Professor Currie never explicitly discussed supplemental
interests, he identified similar interests in his discussion of some specific
choice of law problems.' 1 Thus, but for his untimely death, he presumably
would have subsequently agreed that supplemental interests should play
an important role in choice of law decisions. Unfortunately, we will never
know. Professor Sedler also recognizes the existence of supplemental in-
terests.' He, however, is willing to take them into consideration only
when his simplistic, forum-oriented version of interest analysis is grasping
for a rational solution in the so-called 'unprovided-for cases,' which are
cases in which none of the states is viewed as having a 'real interest' in
applying their law."8 Sedler's limited view of the utility of supplemental
interests means that he again stands alone in this belief, unless Currie
would not have been willing to admit their significance.

C. Multistate Interests

Most contemporary commentators agree that courts should identify
and consider multistate interests when resolving choice of law cases." Al-
though the decisionmakers of the various states occasionally assert multi-
state interests,' most multistate interests are reflected in relevant com-

35. See A. VON MEHRRN AND D. TRUTMAN, supra note 15, at 105-09, 148-49, 173-74, 215-
19.
36. McDougal, Comprehensive Interest-Analysis, supra note 14, at 454-55.
37. R. LEFLAR, AMERICAN CONFLicTs LAW, supra note 1, at § 103.
38. Id. at § 105.
39. Id. at §106.
40. Id. at § 107.
41. See, e.g., Currie, Married Women's Contracts: A Study in Conflict-of-Laws Method,

25 U. CH. L. Ray. 227, 233-34 [77, 84-85] (1958) [hereinafter cited as Currie, Married
Women's Contracts].

42. See Sedler, Reformulation, supra note 7, at 235-36.
43. See id.
44. See, e.g., R. LIEnAR, AMmCAN CONFLICTS LAw, supra note 1, at § 104; A. VON MEN-

REN AND D. TRAUTMAN, supra note 15, at 216; Currie, The Verdict of Quiescent Years: Mr.
Hill and the Conflict of Laws, 28 U. CHI. L. REV. 258, 286 [584, 617] (1961) [hereinafter
cited as Currie, Quiescent Years].

45. One example is found in the Uniform Commercial Code provision that seeks to make
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munity policies. State decisionmakers rarely assert multistate policies
because they are interested primarily in domestic or intrastate controver-
sies. Multistate interests reflected in applicable community policies, for
convenience, will be referred to as supplemental multistate interests to
distinguish them from asserted multistate interests.

Professor Leflar recognizes the existence and importance of multistate
interests in his "[m]aintenance of [i]nterstate and [i]nternational [o]rder"
choice-influencing consideration.' He notes that "[t]he great political in-
terests of our states, apart from mere preference for local law and local
persons, is primarily in a need for systematization, for an orderliness that
will make our federal system work with reasonable efficiency in the
choice-of-law field.""1 Leflar is concerned particularly about the avoid-
ance of interstate friction that could arise if a state, other than the 'pri-
marily concerned state,' applies its law.' The Restatement (Second) in-
cludes "the needs of the interstate and international systems" as one of
its choice of law principles.'" In the comment explaining this principle,
the Restatement (Second) states:

Probably the most important function of choice-of-law rules is to make
the interstate and international systems work well. Choice-of-law rules,
among other things, should seek to further harmonious relations between
states and to facilitate commercial intercourse between them. In formu-
lating rules of choice of law, a state should have regard for the needs and
policies of other states and of the community of states."

Professors von Mehren and Trautman also believe that multistate in-
terests are of considerable importance in choice of law. They state:

A functional analysis calls for examination both of the policy balances
struck in the domestic-law rules and of any multijuridictional policies
that the jurisdiction may have, that is to say, general policies deriving
from a community's position as a single unit of a larger community. In
the United States, for example, policies of facilitating multistate activity,
of simplifying and making workable interstate transactions, and of mini-
mizing interstate conflict are often evident and, indeed, sometimes con-
stitutionally required.$'

Comprehensive interest analysis requires the explicit identification and

the Code provisions uniform throughout this country. U.C.C. § 1-102(2)(c). This provision
has been adopted by the legislatures of all the states.

46. R. LEFLAR, AMEcCAN CoNLIcrs LAW, supra note 1, at § 104.
47. Id.
48. Id.
49. RESTATEMENT (SEcoND) § 6(2)(a).
50. Id. at § 6 comment d.
51. A. VON MEHREN AND D. TRAUTMAN, supra note 15, at 216.
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consideration of multistate interests. In this analysis, the reasons for con-
sidering multistate interests are slightly different:

The events engendering, or the decisional outcomes in a choice-of-law
controversy, may have significant impacts not only on the internal value
processes of particular states but also on the collective value processes of
all states, i.e., the totality of values produced and distributed in the na-
tional community. The states in this country are not isolated territorial
entities unaffected by impacts on collective state processes; they are
members of a highly organized and inextricably interdependent commu-
nity whose internal value processes affect and are affected by collective
value processes. Because these value processes are so highly interdepen-
dent, the collective community of all states has demands and supporting
expectations with respect to precipitating events and decisional outcomes
that do have significant impacts on collective value processes."

To what extent, if any, Professor Weintraub considers multistate inter-
ests is unclear. His concerns about national trends in tort law," the pre-
sumptive validity of commercial contracts," and his proposed7 solutions
for the resolution of 'true conflicts '" seem to reflect an awareness of the
existence of multistate policies. He does not, however, advocate their spe-
cific identification and analysis. On the other hand, Professor Currie rec-
ognized that multistate interests exist, but he limited their use to cases in
which a court is confronted with an 'apparent conflict.'" Currie, in light
of the choice of law literature since his death, subsequently might have
decided that multistate interests should play a larger role in his govern-
mental interest analysis approach. He was a scholar well-known for his
willingness to change his opinions after further reflection.57

Professor Sedler, however, asserts that multistate interests are totally
irrelevant to choice of law." Most other commentators agree that multis-
tate interests can and should be identified and considered in the resolu-
tion of choice of law cases.59 Professor Sedler stands alone in believing
that multistate interests are of no relevance in choice of law.

52. McDougal, Viable Interest-Analysis, supra note 5, at 215-16.
53. R. WEINT AuB, supra note 10, at § 6.4.
54. Id. at § 7.4A.
55. Id. at §§ 6.32, 7.5.
56. See Currie, Quiescent Years, supra note 44, at 286 [616-17).
57. See, e.g., Currie, Civil Procedure: The Tempest Brews, 53 CALt. L. Rev. 25, 27-36

(1965); Currie and Schreter, Unconstitutional Discrimination in the Conflict of Laws:
Privileges and Immunities, 69 YALE L.J. 1323 (1960).

58. Sedler, Reformulation, supra note 7, at 227, 235.
59. See supra note 44.
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D. The Existing Consensus About Relevant Interests

Examination of the writings of contemporary choice of law commenta-
tors who have proposed a choice of law theory has revealed that all be-
lieve that the forum state's asserted interests should be identified and
considered in the resolution of choice of law cases.e These commentators,
with the exception of Sedler, believe that the asserted interests of all sig-
nificantly affected states should be identified and considered in choice of
law cases." All commentators, except Sedler, agree that supplemental in-
terests of the significantly affected states should be identified and consid-
ered.e They all, except for Sedler and possibly one or two others, agree
that asserted and supplemental multistate interests should be identified
and considered at least in some cases." The principal contemporary op-
ponent of the identification and consideration of all of these relevant in-
terests is Professor Sedler. Except for Sedler, almost a complete consen-
sus would exist. A consensus does not, of course, ensure accuracy and
rationality. Sedler may be the sole rational voice crying out in the choice
of law wilderness. His reasons for denying the relevance of the various
types of interests in some or all choice of law cases, therefore, should be
examined.

Sedler levels his primary attack against the consideration of multistate
interests:

The purpose of conflicts law is not to further harmonious relations and
to facilitate commercial intercourse between states, nor is to to promotk
multistate policies. It is ... to provide functionally sound and fair re-
sults in those relatively few cases arising in practice that are connected
with more than one state when the laws of the involved states differ on
the point in issue."

He continues:

60. See supra notes 8-15 and accompanying text.
61. See supra notes 17-28 and accompanying text.
62. See supra notes 29-43 and accompanying text.
63. See supra notes 44-59 and accompanying text. Comprehensive interest analysis has,

for convenience, previously employed the term inclusive interest, rather than multistate in-
terest to describe interests of the collective community of states. See McDougal, Viable
Interest Analysis, supra note 5, at 216. Multistate and inclusive are interchangeable terms,
and the more common term, 'multistate,' will be employed in this Article. The same is true
regarding the use of the term state interest rather than exclusive interest to describe the
interest of a particular state. The term state interest is employed subject to particular cau-
tions. Id. at 218-19.

64. Sedler, Interest Analysis and Forum Preference in the Conflict of Laws: A Re-
sponse to the 'New Critics,' 34 MERcER L. REV. 593, 601 (1983) [hereinafter cited as Sedler,
New Critics).
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The reason that the purpose of conflicts law is not as grandiose as Mc-
Dougal believes is that the decisions of courts in conflicts cases will have
no effect whatsoever on harmonious relations between states or on com-
mercial intercourse between them precisely because these cases are so
few in number. Even assuming the existence of multistate policies, those
policies will in no way be impaired if they are not taken into account in
deciding what law to apply in a conflicts case."

Sedler further describes what he means by 'functionally sound and fair
results:' "I mean results that are acceptable in the sense that they do
not produce unfairness to the litigants in the particular case and
do not require the application of the law of a state in circumstances in
which the application of such law would be considered objectively
unreasonable.""

Sedler is simply wrong on all points. The function of courts in conflicts
cases, as is true in all cases, is to apply, in light of all relevant policies and
interests, the best rule of law possible. As Judge Hefferman observed
when he was employing Leflar's better rule of law consideration:

[A) consideration that must inevitably influence the decision of a court is
its search for the "better law"-one that to the court appears to present
the sounder view of the law in light of the socioeconomic facts of life at
the time when the court speaks. This is, of course, the way common-law
courts have always operated ....

... This is, of course, the way any court worth its salt selects the law
it uses.6 7

Judge Hefferman probably would not object if best law is inserted in his
statement in the place of better law. Professor Sedler has an erroneous
perception of how most judges view, and should view, their function.

Sedler's misconception of a court's function also is evident in his
description of what he means by functionally sound and fair results. Sed-
ler focusses solely on the litigants in a particular case. Although courts
are, and should be, concerned with the effect their decision will have on
the litigants, that is not their sole concern. They are, and should be, con-
cerned with the general effects of their decision. When a court resolves a
case, it is prescribing a law that may affect many people. The decision
will determine the outcome of the same type of case in the future. In
addition, some decisions will affect the future activity of many people.

Choice of law decisions concerning contracts are an obvious example.
Lawyers advise many businesses that engage in interstate commerce.

65. Id. at 602.
66. Id. at 639.
67. Heath v. Zellmer, 35 Wis. 2d 578, 598-99, 151 N.W.2d 664, 673-74 (1967).
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When a choice of law decision is rendered, lawyers may advise their cli-
ents to change their contract forms or alter their business practices.
Usury cases provide a prime example. If a court decides that the forum's
usury statute applies to all extensions of consumer credit to forum resi-
dents, many interstate lenders may be affected. If the lenders had been
relying on the usury laws of the state of their principal place of business
that provided for a higher rate of interest, these lenders could be exposed
to the loss of thousands of dollars because all of their contracts have sud-
denly become usurious. Another consequence of the decision could be
that application of the forum state's lower usury rate may make it diffi-
cult, if not impossible, for many forum residents to obtain loans or credit.

Tort decisions also may affect a substantial number of people. For ex-
ample, in a mass air disaster case, the choice of law issue may be whether
the surviving relatives of the dead passengers are entitled to recover puni-
tive damages." A decision to select a statute that authorizes the award of
punitive damages may increase the judgments against the airlines by mil-
lions of dollars. If the airline was already in financial difficulty, the deci-
sion could bankrupt the airline. As a result, hundreds of people would
become unemployed and air travel in the state would become more lim-
ited, or even be eliminated in some of the communities the airline served.
Other airlines operating in the state would then be forced either to in-
crease their reserves if they are self-insurers or to increase their liability
insurance, if it can be obtained, to cover punitive damages. Either of
these possibilities would probably mean that air travel costs in the areas
of the country in which the airlines operate would increase. Courts, even
though they may not state it openly in their opinions, do and should con-
sider all of the foreseeable consequences of their decision, not simply the
effect of their decision on the litigants in the case.

A puzzling part of Professor Sedler's statement of the function of
courts is the portion where he states that a state's law should not be ap-
plied if it "would be considered objectively unreasonable." ' This segment
of his statement poses a very basic question: how can a court rationally
determine whether the application of a law is objectively reasonable or
unreasonable unless it identifies all of the relevant policies and interests
implicated in the case? The obvious answer is that a court cannot ration-
ally make this determination unless it is fully aware of all of the potential
effects of its decision.

Professor Sedler attempts to bolster his myopic perspective of the func-
tion of courts in choice of law cases by asserting that choice of law cases

68. See, e.g., In re Air Crash Disaster Near Chicago, Ill., on May 25, 1979, 644 F.2d 594,
607 (7th Cir.), cert. denied, 454 U.S. 878 (1981).

69. Sedler, New Critics, supra note 64, at 639.
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are so few that they can have no effect on harmonious relations among
the states or on commercial intercourse.70 As Professor Leflar observes,
courts do consider, and should consider, the possibility that the applica-
tion of forum law in choice of law cases will produce "retaliatory com-
ity."7 1 Even if choice of law cases are few, a single case could start the
retaliatory chain of reaction. As was demonstrated previously, a single
case, such as a usury decision or a decision concerning punitive damages
in a wrongful death action, can substantially affect interstate commerce.
Thus, even if Professor Sedler's contention that choice of law cases are
few in number is correct, his assertion that they can have no affect on
interstate harmony or on interstate commerce clearly is erroneous.'

It is difficult to understand, however, why Professor Sedler concludes
that choice of law cases are few in number. A LEXIS search for 1982
reveals 544 reported cases.7 About 200 of these were state appellate
cases. Assuming that only about ten to twenty percent of the cases tried
are appealed, then approximately 2,000 to 3,000 choice of law cases were
litigated in 1982. To this figure must be added a substantial number of
cases that probably were settled because lawyers were concerned about
how a choice of law issue would be resolved. Even assuming these figures
are high, cases in which choice of law issues are raised must be in excess
of 1,000 per year. Most people would regard that number of cases as be-
ing more than a 'few.' Undoubtedly, millions, if not billions of dollars
were at stake in these cases . How Professor Sedler can conclude that
cases which concern millions or billions of dollars every year have no ef-
fect on interstate commerce is beyond comprehension.

The number of cases in which choice of law issues are raised should
increase in the future for two reasons. First, in some cases lawyers fail to
identify choice of law issues, and courts should become more willing to
raise choice of law issues sua sponte.7 ' Second, most of the choice of law
theories being employed by courts today fail to recognize the existence of

70. Id. at 602-03.
71. R. LEFLAR, AMERICAN CONFLICTS LAW, supra note 1, at § 104.
72. The LEXIS search performed was "Conflict Law or Choice Law and Date is 1982."

The Genfed library contained 367 cases and the States library 177 cases. Although all of
these cases were not read to determine if they presented conflicts problems other than
choice of law problems, a scan revealed that the vast majority were choice of law cases.

73. A prime example of the amount of money that may be involved in choice of law cases
is the Pan American Airlines airplane crash on takeoff from the New Orleans International
Airport on July 9, 1982. As of July 9, 1983, one hundred and eighty-one suits claiming 5.9
billion dollars in damages have been filed against Pan Am. The Times-Picayune-States-
Item, July 9, 1983, § 1, at 19, col. 6. Almost all, if not all, of these cases present choice of law
problems.

74. See, e.g., James v. Powell, 19 N.Y.2d 249, 259, 225 N.E.2d 741, 746, 279 N.Y.S.2d 10,
17 (1967).
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choice of law problems in cases in which they actually exist. Most of the
theories do not recognize that a choice of law problem may exist even
when the laws of the significantly affected states are the same.75 As many
contemporary commentators recognize, a state's domestic law may not
even be applicable to a transstate case.76 An analysis of the state interests
at stake in a controversy may reveal that even though their domestic laws
may be the same, their interests at stake in transstate cases are conflict-
ing, and thus a choice of law problem exists.77 The potential implications
of the realization that choice of law problems may exist, even though
states' domestic laws are the same, can be readily seen in the context of
diversity actions in federal district courts. By definition, diversity actions
are between parties from different states, therefore, many diversity ac-
tions in which the laws of the parties' states are the same do contain
choice of law problems. As lawyers and judges begin realizing this fact,
more choice of law litigation will ensue. Even though the effect of choice
of law decisions on interstate commerce today is substantial, the effect
will be even greater in the future.

Even if the effects on interstate harmony and commerce are minimal
rather than substantial, which simply is not true, multistate interests are
still relevant. As has been previously noted, each state and the collective
community of states have interests concerning "the totality of values pro-
duced and distributed in the national community."76 One value, wealth, is
distributed in a large percentage of choice of law cases. Values also may
be produced by choice of law decisions; for example, future safety of indi-
viduals obtained as the result of a decision in a tort case promoting a
policy of deterrence of unauthorized conduct. Although the decision in a
single case may have relatively negligible effects on collective community

75. For a discussion of this inadequacy of most of the theories the courts employ, see
McDougal, The New Frontier in Choice of Law-Trans-State Laws: The Need Demon-
strated in Theory and in the Context of Motor Vehicle Guest-Host Controversies, 53 Tu.
L. Ray. 731, 756-73 (1979) [hereinafter cited as McDougal, The New Frontier].

76. See, e.g., R. LEiLAR, ArmmacN CONFLiCTS LAW, supra note 1, at § 106; McDougal,
Comprehensive Interest Analysis, supra note 14, at 452-53; Trautman, The Relation Be-
tween American Choice of Law and Federal Common Law, 41 LAw & CoNTEMP. Pioss. 105
(1977); Traynor, Conflict of Laws: Professor Currie's Restrained and Enlightened Forum,
49 CALiF. L. Rav. 845, 866 (1961); von Mehren, Special Substantive Rules for Multistate
Problems: Their Role and Significance in Contemporary Choice of Law Methodology, 88
HAv. L. Rav. 347 (1974).

77. For examples in the context of specific types of choice of law problems, see McDou-
gal, The Process of Trans-State Agreement: Claims Concerning Oral Agreements, 24
N.Y.L. ScH. L. Rzv. 367, 388-89 (1978) [hereinafter cited as McDougal, Trans-State Agree-
ments]; McDougal, Comprehensive Interest Analysis, supra note 14, at 469-73; McDougal,
The New Frontier, supra note 75, at 753-55; see infra notes 184-89 and 214-16 and accom-
panying text.

78. See supra note 52 and accompanying text.
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value processes, the whole flow of decisions over time does have substan-
tial effects on collective community value processes. When the relation
between states and their collective interest in national value processes
clearly is perceived, it becomes obvious that multistate policies and inter-
ests are at stake in choice of law cases. Only a misconception of federal-
ism in this country can lead one to the conclusion that multistate inter-
ests are not at stake in choice of law cases. Professor Sedler's conception
of federalism in this country is a delusion.

Two brief examples of specific types of multistate interests can be em-
ployed to further refute Professor Sedler's assertion that multistate inter-
ests are not at stake in choice of law cases. The collective community of
states has an interest in ensuring that individuals injured by the unautho-
rized conduct of another are compensated for their injuries. One reason
supporting the existence of this multistate interest is that when an indi-
vidual is forced to seek welfare payments for injuries, the residents of all
states usually bear a substantial portion of the costs of those payments.
Although individual states and their political subdivisions contribute to
the welfare payments their residents receive, the national community ab-
sorbs a substantial portion of most welfare payments.7 The collective
community of states also has an interest in protecting and effectuating
the genuine shared expectations of parties to transstate agreements. The
so-called 'rule of validation' in choice of law cases evidences judicial rec-
ognition of this important multistate interest," which in the long term
encourages transstate agreements.

Professor Sedler further contends that commentators who advocate the
identification and consideration of multistate interests should learn some-
thing from the behavior of courts. He states: "The courts simply have
not evidenced any concern for promoting multistate policies and have not
indicated that they see their decisions in a conflicts case as having any
impact on harmonious relations between states or facilitating commercial
intercourse or accommodating the interests of the interstate and interna-
tional legal order."' This is a strange argument against the consideration
of multistate policies and interests. Proponents of the vested rights the-
ory could have leveled the same argument against Currie's governmental
interest analysis theory when he proposed it. Surely Sedler would have
found ludicrous the argument that courts should not consider governmen-
tal interests because they had not evidenced any concern for promoting
governmental interests in their past decisions.

79. See A. SPINDLER, Pumuc WE.pAI 110, 280-81, 290-301 (1978).
80. For examples and discussion of the desire of courts to uphold the validity of trans-

state agreements, see R. LsLA, L. McDOUGAL & R. FELIX, CASES AND MATERIALS ON AMMU-
CAN CONFLICTS LAw 415-21 (1982).

81. Sedler, New Critics, supra note 64, at 603.
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Not only does Sedler's argument fail to withstand minimal scrutiny
concerning its rationality, but it is also inaccurate. Although not all courts
have indicated a concern about multistate policies (nor have all courts
indicated a concern for governmental interests),8 many courts have ex-
pressed a concern. For example, in Neumeier v. Kuehner,s1 the New York
Court of Appeals observed in Chief Judge Fuld's third principle of prefer-
ence for the resolution of guest statute cases-which provided for the ap-
plication of the law of the place of the accident-that the law of the place
of the accident should not be applied if it would impair "the smooth
working of the multistate system."" In Blarney v. Brown,"s the Supreme
Court of Minnesota noted: "On the other hand, some ruffling of inter-
state relations might occur if Wisconsin law is applied and consequently
maintenance of interstate order might be affected."" In Unigard Insur-
ance Group v. Royal Globe Insurance Co.,87 the Idaho Supreme Court
stated: "[T]he needs of the interstate system require that persons who
travel from their residence into another state have protection of the laws
equal to that afforded to persons who have not crossed state lines."" Fed-
eral district courts also have expressed concerns about multistate policies.
For example, in Gravina v. Brunswick Corp.," the court declared: "It
would hardly be in the best interests of Illinois' interstate 'image' to grant
to citizens of Illinois a special protected status with respect to Illinois
business, and at the same time to withhold that status from non-resi-
dents."" In Ardoyno v. Kyzar," the federal district court asserted: "Ap-
plication of Mississippi law would serve to promote: the needs of the
interstate and international system. . . , for, in deferring to Mississippi
law, Louisiana would promote mutual respect and harmonious relations

82. See Kay, Theory into Practice: Choice of Law in the Courts, 34 MERCER L. Rv.
521, 538-52 (1983) (indicating that only two states purport to employ governmental interest
analysis in its pure form (she indicates that recent cases suggest that even these states may
be moving away from Currie's version)). A few other states employ this analysis in conjunc-
tion with another theory. Id. at 572-81. Sixteen states do not talk about interests or policies
at all because they continue to follow the traditional vested rights theory. Id. at 582-84.

83. 31 N.Y.2d 121, 286 N.E.2d 454, 335 N.Y.S.2d 64 (1972).
84. Id. at 128, 286 N.E.2d at 458, 335 N.Y.S.2d at 70.
85. 270 N.W.2d 884 (1978).
86. Id. at 891.
87. 100 Idaho 123, 594 P.2d 633 (1979).
88. Id. at _ 594 P.2d at 636; see also Rungee v. Allied Van Lines, Inc., 92 Idaho 718,

449 P.2d 378 (1968) ("Relative to individual shippers of household goods, the needs of the
interstate system should require that persons moving between states have protection of the
laws equal to that afforded to persons who have not crossed state lines"). Id. at -, 449
P.2d at 383.

89. 338 F. Supp. 1 (D.R.I. 1972).
90. Id. at 4.
91. 426 F. Supp. 78 (E.D. La. 1976).
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amongst the sister states in their attempts to reconcile competing inter-
ests."' Apparently, Professor Sedler ignores stated judicial concerns that
are incompatible with his simplistic version of interest analysis.

Because Professor Sedler's argument against the consideration of mul-
tistate interests does not withstand even minimal scrutiny, and because
his view of the function of courts in resolving choice of law cases is so
myopic, his opinions concerning the relevant interests at stake in choice
of law cases should be accorded no weight in an assessment of the views
of contemporary commentators. His version of interest analysis must be
viewed as a simplism. It would be unfair to Professor Currie to say that
he would have been unwilling to further refine his governmental interest
analysis theory by giving greater weight to additional types of interests,
because, as previously noted,"s he was well known for his willingness to
change his opinions upon further reflection. For this reason, Professor
Currie's views should not be taken as absolutes. With Currie's views con-
sidered uncertain, and therefore excluded, and Sedler's views excluded
because they are simplistic and myopic, a consensus of contemporary
commentators exists concerning the interests that should be considered:

(1) the forum state's asserted interests
(2) the asserted interests of other significantly affected states
(3) interests reflected in applicable community policy (supplemental
interests)
(4) asserted and supplemental multistate interests.

Concerning the fourth type of interest, it is unclear whether Professor
Weintraub falls within the consensus."

II. INTEREST IDENTIFICATION

Commentators have paid relatively little attention to the process of
identifying interests and giving scope and content to those interests."
The purpose of this section is to suggest procedures for identifying inter-
ests and determining their scope and content. This section also will deal
with the problem of determining which state's or states' interests should
be considered in analysis when one or more of the parties change their

92. Id. at 83.
93. See supra note 57 and accompanying text.
94. See supra notes 53-55 and accompanying text.
95. But see, e.g., Alexander, The Concept of Function and the Basis of Regulatory In-

terests Under Functional Choice-of-Law Theory: The Significance of Benefit and the In-
significance of Intention, 65 VA. L. REv. 1063 (1979); Brilmayer, Legitimate Interests in
Multistate Problems: As Between State and Federal Law, 79 MICH. L. Rev. 1315 (1981)
[hereinafter cited as Brilmayer, Legitimate Interests]; McDougal, Viable Interest-Analysis,
supra note 5, at 220-S4.
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state of residence after the events engendering the controversy have oc-
curred. Because these procedures must vary depending on whether one is
identifying asserted interests or supplemental interests, the procedures
will be discussed separately.

A. Asserted Interests

Professor Leflar has aptly observed: "Ascertainment of a state's gov-
ernmental interests is no small task, not one to be solved by locating a
section in a statute or a paragraph in an old judicial opinion."" The task,
however, can be performed with relative ease if courts employ the follow-
ing step by step approach.

Examine the Parties' View of the Case. The court should first
examine the materials furnished to the court by the parties to see how
they view the case. The court should then consider what the parties per-
ceive to be the facts in the controversy, the statutes or judicial decisions
applicable to the case, and the state interests implicated in the case.

Identify the Significantly Affected States. With the parties' view
of the facts of the case in mind, the court should then construct its inde-
pendent view of the facts in the case. The court can then determine the
states whose residents, institutions, or resources were significantly af-
fected by the events engendering the controversy. The court should then
determine if there are other states in which no events occurred, but whose
residents, institutions, or resources may be significantly affected by the
decision in the case. For example, all of the events may have occurred in
State A, and the parties to the litigation are from State B and State C. In
that case, residents of States B and C may be significantly affected by the
decision in the case, and both states should be considered significantly
affected states. Another example is when a State A resident enters into a
contract of sale with a State B resident for land located in State C and
the State B resident refuses to perform the contract. Even though none of
the events occurred in State C, one of its resources, land, and one of its
institutions, the recording system, may be significantly affected by the
decision in the case, and, therefore, State C should be considered a signif-
icantly affected state.

When identifying significantly affected states, the court should employ
a broad conception of who is a resident of a state. The traditional concept
of domicile should not be employed in determining whether an individual
is a resident of a state. Domicile is an outmoded concept for present con-
flicts purposes, because it reflects thinking that is a remnant of the vested
rights theory; that is, a person has only one domicile and the laws of the
state of the individual's domicile create whatever rights, if any, the indi-

96. R. LEFLAR, AMMCAN CONPLIcTs LAw, supra note 1, at § 106.
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vidual has. This thinking may have been rational when the primary mode
of transportation was the horse and buggy and when people lived and
worked in a single state and frequently lived there for all of their lives.
Today, millions of people live in one state and work in another, or reside
in two different states for substantial portions of each year. In many
cases, both the state in which an individual resides and the state in which
the individual works have been significantly affected by the events pre-
cipitating the controversy or will be significantly affected by the decision
in the controversy. The same is true when an individual is a resident of
two states for substantial portions of each year. The individual is contrib-
uting to the internal value processes of both states and has a sufficient
relationship with each state to conclude that he falls within the scope of
the protective and enhancement policies of each state. The interests of
both states should be identified and considered.

To conclude that a state in which an individual works on a regular ba-
sis is not significantly affected, when he is substantially affected by the
events in a case or will be substantially affected by the decision in the
case, is simply unrealistic. A state is significantly affected when a member
of its work force is injured or killed. This fact is obvious when one consid-
ers what would happen to cities such as New York City and Washington,
D.C. if substantial numbers of nonresident workers failed to come to
work; commercial activity would decrease tremendously. In addition, non-
resident workers usually contribute considerable funds to the treasury of
the state in which they work. Professor Brilmayer contends in the context
of legislative jurisdiction that a state in which a nonresident works has an
interest only if the controversy has a relationship to the individual's em-
ployment.97 This contention, if made in the choice of law context, would
reflect a lingering vested rights view of choice of law-the law of the state
of domicile controls unless some other state has a substantial relationship
to a particular issue in the case." The state of domicile does. not have to
demonstrate that the controversy has a substantial relationship to the
particular issue, such as the lease of an apartment or home ownership,
before it is deemed to have an interest. Why? Because this state, as the
state of domicile, has a sufficient general relationship with the individual
to have an interest in protecting or enhancing the individual's or his fam-
ily's value position. A state in which the individual is a regular member of
the work force also has a sufficient relationship with the individual to
have an interest in protecting or enhancing the individual's or his family's

97. Brilmayer, Legitimate Interests, supra note 95, at 1341-47.
98. Professor Weinberg made this observation regarding commentators who contended

that Minnesota had no interest in Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981). See Wein-
berg, Conflicts Cases and the Problem of Releuant Time: A Response to the Hague Sym-
posium, 10 HoFSmTtA L. Rav. 1023, 1043 (1982).
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value position.
The identification and consideration of the interests of the state in

which an individual works, in addition to the state in which he resides,
does not preclude a court from concluding that the law of the state of
domicile should be applied to resolve the controversy when applicable
community policy so dictates. For example, the community policy in
favor of unity of succession demands that the law of a single state be
applied to intestate succession and testamentary disposition problems.
Policy dictates application of the law of a single state to avoid a warped
disposition of the estate by affording some heirs, legatees, or devisees
windfalls, and wiping out or greatly diminishing the share of the estate of
other heirs, legatees, or devisees." At present, policy dictates application
of the law of the domicile in these cases because lawyers draft wills in
light of the law of the domicile.100 In addition, some individuals who die
intestate may have ascertained prior to their death the descent and dis-
tribution rules provided by the statutes of their state of domicile, and
opted not to execute a will because they were satisfied with how their
estates would descend under those laws.

In some cases, one or more of the parties will move from one state to
another after the events engendering the controversy occurred. The ques-
tion arises whether the interests of the party's new state of residence
should be identified and considered. 01 As Professor Weinberg has aptly
observed, these determinations are still influenced by vested rights think-
ing-all rights or interests are created, if at all, at a certain time and
location.10 2 In the present context, this means that whatever protective or
enhancement interests a party is entitled to are determined by the laws of
the state of the party's residence at the time the events precipitating the
controversy occurred. This thinking fails to discern clearly the instances
in which a state's interests become implicated in a choice of law case. As
previously noted, a state may have interests relevant to a choice of law
controversy when either the events engendering the controversy signifi-
cantly affected the state's people, resources, or institutions, or when the
decisional outcome may significantly affect the state's people, resources,
or institutions. 10 It is obvious that a resident of a state will be signifi-

99. Courts have not promoted this policy to the extent that it should be promoted. See
R. LEFLAR, L. McDouoA & R. FLux, supra note 80, at 488-99.

100. Although the law of another state, such as the state of the decedent's employment,
could be applied, ease and convenience suggest that the law of the decedent's domicile,
which is imbedded deeply in legal thought, should be applied.

101. See, e.g., Reich v. Purcell, 67 Cal. 2d 551, 555-56, 432 P.2d 727, 730, 63 Cal. Rptr.
31, 34 (1967).

102. Weinberg, supra note 98, at 1043.
103. See supra notes 96-97 and accompanying text.
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cantly affected by the decision in the case, and therefore, his new state of
residence may have asserted interests relevant to him. If, however, the
state does not afford its residents protection or relief in this particular
type of case, its asserted interests will not be at stake because the state's
decisionmakers have chosen not to afford residents protection in those
types of cases.'" A contrary conclusion in the latter situation would dis-
courage the movement of people across state lines whenever they were
involved in a controversy, which would be inimical to preferred commu-
nity policy.

A determination that the interests of the new state of residence are at
stake in a case when the state's interests provide for the protection or
enhancement of the party's value position creates the possibility that in-
dividuals will move from one state to another to gain the advantages of
those interests. Although some courts have asserted that people would
rarely, if ever, move from one state to another solely for the purpose of
gaining advantages of the laws of the new state,"' realism requires an
opposite conclusion. When several thousands of dollars may be gained by
moving to another state, many people would be willing to move to an-
other state until they collect their treasure trove. A postoccurrence
change of residence solely for the purpose of gaining the advantages of a
state's interests results in a party fraudulently obtaining the protection or
enhancement interests of that state. Safeguards against fraudulent acqui-
sition of a state's interests, however, can be imposed. A party who has
moved to a state that will afford him greater protection or relief should be
required to establish that he is a bona fide resident of the new state. Fail-
ure to establish a bona fide residence in the new state would mean that
the individual would not fall within the scope of the interests of his
feigned state of residence. A number of factors could be proven to estab-
lish bona fide residence. For example; proof that he was transferred to the
state by his employer, proof that he moved because of a better job oppor-
tunity, proof that he previously lived in the state and wanted to return,
proof that he moved to live near members of his immediate family, or
proof that he was unaware of the differences in the laws of the two states,
which could usually be proven by establishing that he had not sought
legal advice before he moved. Inquiry into a party's motives for moving is
certainly not a new notion. Federal courts have long dealt with the prob-
lem of a party manufacturing diversity of citizenship,'" 6 and most courts

104. For further discussion of these two different situations, see Hancock, The Effect in
Choice of Law Cases of the Acquisition of a New Domicile After the Commission of a Tort
or Making of a Contract, 2 HASTINGS INT'L & Corm. L. REv. 215 (1979).

105. See, e.g., Haines v. Mid-Century Ins. Co., 47 Wis. 2d 442, 450, 177 N.W.2d 328, 332
(1970).

106. See 14 C. WRIGHT, A. MILLER & E. COOPER, FEDERAL PRACTICE AND PROCEDURE §§
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have dealt with the problem of the fraudulent creation of domicile in a
variety of conflicts contexts.'"

If a court considers the interest of the new state of residence, the ques-
tion arises whether the interests of the old state of residence also should
be considered. The answer hinges on whether the interests protect or en-
hance the value position of the party. If the interests protect or enhance
the party's value position, they should be considered. As previously
noted, to conclude otherwise would discourage the movement of people
across state lines.108 If the interests afford other residents protections or
enhancement of their value positions, they should not be considered un-
less another party is a resident of the state or the interests relate to the
regulation of conduct within the state's borders. If no party is a resident
of the old state of residence at the time of the litigation and none of the
events engendering the controversy occurred there, a consideration of
that state's interests makes no sense because it is no longer a significantly
affected state. If another party is a resident, the interests should be con-
sidered because the interests could be promoted in that case. If the inter-
ests relate to conduct occurring in the state, they also should be consid-
ered, because conduct regulating interests are implicated whether the
actor is a resident, a nonresident, or an ex-resident. To exclude any per-
son acting within the state from the scope of the state's interests could
seriously undermine the promotion of those interests.

Ascertain the Relevant Prescriptions of All Significantly Af-
fected States. Although the parties will have identified the statutes or
judicial decisions they think are applicable to the case, their identification
may have been erroneous or incomplete. The parties may have failed to
identify the prescriptions of a significantly affected state or overlooked an
applicable prescription of a significantly affected state. The parties may
have identified the prescriptions applicable to a certain characterization
of the case, for example, as a tort case, and the court may decide that
another characterization, for example, as a contract case, is possible. The
court should identify the prescriptions applicable to this other possible
characterization. The court should undertake this independent search for
applicable prescriptions to doublecheck the parties and to make sure that
it is considering all relevant prescriptions.

Determine the Content of State Interests. Once the court has
identified all of the relevant statutes and judicial decisions, it should ex-
amine available materials about each prescription. If the prescription is a
statute, the court should read the legislative history, if any, judicial deci-

3638-39 (1976).
107. See R. ULAR, AMmi cAN CoNFucTs LAW, supra note 1, at § 10.
108. See supra note 104 and accompanying text
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sions construing the statute, academic commentary concerning the stat-
ute, and any newspaper stories or editorials regarding the statute. If the
prescription is a judicial decision, then the court should examine not only
the particular case, but also prior and subsequent decisions applying or
refusing to apply the prescription established in the case. In addition, the
court should read academic commentary discussing the prescription. Af-
ter examining the available literature about the prescription, the court
should then determine the probable contemporary effects of applying the
statute or judicial decision to resolve the controversy. With the back-
ground material and effects of applying the prescription in mind, the
court should be able to determine the policies and underlying interests
reflected in the prescription. Although in some instances, the court may
be able to determine the exact policies and interests reflected in each pre-
scription, in many instances it will not be able to, because the available
literature will not disclose a clear expression of the policies and interests
reflected in that prescription. In some instances, the available material
will contain sufficient information to permit the court to construct what it
believes to be a close approximation of the policies and interests reflected
in the prescription. In some instances, however, the gaps, ambiguities, or
contradictions contained in the prescription and the literature about it
will be too severe for the court to be able to construct even a close ap-
proximation of the policies and underlying interests. In these instances,
the court should fill the gaps and resolve the ambiguities and contradic-
tions by reference to the supplemental interests that it subsequently
identifies.

Although the procedures outlined in this subsection will be time con-
suming in many cases, any shorter process may result in warped or inac-
curate interests being identified and considered in the case. Short cuts in
analysis may cause a court to apply something other than the best rule of
law to resolve the choice of law case. The time required to determine the
content of the policies and interests reflected in a particular type of pre-
scription, however, will rapidly diminish in subsequent cases concerning
the same or similar types of claims.

In giving content to asserted interests in choice of law cases, courts
must ensure that the interests reflected in the prescriptions are applicable
to transstate cases. Professor Leflar notes that "a state's governmental
interests in a given multistate set of facts may conceivably be contrary to
the state's own law."" Legislators and judges promulgate most prescrip-
tions with intrastate events and parties in mind.110 The court should ex-
amine the effects that would ensue if the intrastate interests are pro-

109. R. LnLAR, AMERICAN CoNFLicrs LAW, supra note 1, at § 106.
110. See Currie, Married Women's Contracts, supra note 41, at 230-31 [81-82].
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moted in transstate cases. If the effects of promoting the interests in
transstate cases are undesirable, the court should conclude that the inter-
ests are not implicated in transstate cases. Justice Traynor employed this
effects test in People v. One 1953 Ford Victoria."' In Ford Victoria, a
Texas resident purchased an automobile from a Texas automobile dealer
and executed a promissory note and a chattel mortgage to secure pay-
ment of the unpaid balance of the purchase price.1 's The mortgage pro-
hibited the removal of the automobile from the county in which it was
purchased without the written consent of the mortgagee. The mortgagor
was caught using the automobile to transport marijuana in California,
and the automobile was seized by the police.11' The attorney general
sought forfeiture of the automobile to the state and contended that the
chattel mortgage was not a valid lien because the automobile dealer failed
to investigate the "moral responsibility, character and reputation of the
... purchaser" as required by a California statute." 4 Justice Traynor
concluded:

In the absence of a plain legislative direction to the contrary .... the
statute cannot reasonably be interpreted as requiring such investigation
when the sales are financed in other states and the vehicles are taken to
California, not only without the knowledge of those financing the sales,
but in violation of express contractual prohibitions .... [A Texas
lender] cannot reasonably be expected to familiarize himself with and
comply in Texas with the statutes of the forty-eight or more jurisdictions
into which the automobile could possibly be taken without his consent
and in violation of express contractual prohibitions .... [The California
Leglislature when enacting the statute] was preoccupied with California
mortgagors and mortgagees. 11s

In some cases, it will be unclear whether the intrastate interests reflected
in a prescription also are applicable to transstate cases. In these cases, the
court should resolve the ambiguity by reference to applicable supplemen-
tal interests.

A court also should make certain that the identified asserted interests
are contemporary interests of the state. If they are outmoded interests,
the court should conclude that they are applicable, if at all, only to intra-
state cases. If the prescription is a judicial decision of the forum state, the
court should employ the choice of law case as a vehicle for changing the
prescription to reflect contemporary interests applicable to both trans-

111. 48 CaL. 2d 595, 311 P.2d 480 (1957).
112. Id. at 595, 311 P.2d at 480.
113. Id. at 596, 311 P.2d at 481.
114. Id. at 597, 311 P.2d at 482.
115. Id. at 598-99, 311 P.2d at 482.

506 [Vol. 35



1984] BEST RULE

state and intrastate cases. If a forum state statute reflects interests of a
bygone era, the court should conclude that the interests are not impli-
cated in transstate cases. Recently, the California Supreme Court reached
this conclusion when it refused in Offshore Rental Co. v. Continental Oil
Co.' " to apply an outmoded California statute that appeared to provide
employers with a cause of action for negligent injuries to key employees
in a transstate case and indicated that the statute only would be applied
in intrastate cases, if ever.11

Determine the Scope of Asserted State Interests. This task
concerns a determination of whether a state's interest is applicable to
both residents and nonresidents or only to residents. This is frequently a
difficult task because the prescriptions and literature about the prescrip-
tions will not answer the question. A limited number of prescriptions will
be applicable solely to nonresidents.116 These prescriptions usually will
pose little problem because they explicitly state that they are applicable
only to nonresidents. '1 9 As Professor Currie noted in one of his first con-
flicts articles, many statutes contain "words like 'all,' 'every,' 'no,' 'any,'
and 'whoever.' "120 These terms, however, should not automatically be
construed as including nonresidents. Currie observed that these words
"must not be taken too seriously, because in a great many cases it is quite
obvious that the lawgivers do not mean all that they say."121 When legis-
lators or judges employ these all encompassing words, they usually are
thinking only in terms of residents. Legislators and judges usually are
well aware of the limits on their power and authority.122

In determining whether an interest includes both residents and nonres-
idents, a court should have a clear perception of federalism in this coun-

116. 22 Cal. 3d 157, 583 P.2d 721, 148 Cal. Rptr. 867 (1978).
117. Id. at 170, 583 P.2d at 729, 148 Cal. Rptr. at 875. In Offshore, the court assumed

that the California statute granted a cause of action for negligent injuries to key employees.
It left open the possibility that in an intrastate case it might determine that the statute did
not create that type of cause of action. Id.

118. Many of these statutes are directed at nonresident corporations that do business in
the state without having qualified to do business there. R. LEFLAR, AMEIucAN CoN ciCTs
LAW, supra note 1, at § 257. Tolling provisions in statutes of limitation are another common
example. See id. at § 128.

119. Any time a statute singles out nonresidents for differential treatment, serious con-
stitutional problems may exist. The statute may amount to a violation of the privileges and
immunities clause, of the equal protection clause, or of some other provision of the Consti-
tution. The interests reflected in these statutes should, therefore, be policed carefully to
ensure that they are not contrary to fundamental community policies. The policing of inter-
ests is briefly discussed infra at note 150 and accompanying text.

120. Currie, Married Women's Contracts, supra note 41, at 230 [811.
121. Id. at 230-31 (81-82).
122. See Davies, A Legislator's Look at Hague and Choice of Law, 10 HoFTsA L. Rv.

171, 175 (1981).
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try as it relates to choice of law problems. One of the primary functions of
state authoritative decisionmakers in this country is-subject to the au-
thority delegated to the federal government and the constraints on state
action contained in the Constitution-to promulgate prescriptions
designed to protect or enhance the value positions of its residents.123

When state decisionmakers decide to protect or enhance the value posi-
tions of certain residents when specified events occur, they will have con-
cluded that other residents should be deprived of certain values because
of their conduct. The important point, however, is that state deci-
sionmakers are interested in their residents, not the residents of other
states. State decisionmakers correctly perceive that they should leave the
problems of protecting, enhancing, or diminishing the value position of
nonresidents to the decisionmakers of the nonresident's state of
residence.

Not all state interests are limited in their scope to residents. Some in-
terests cannot be promoted effectively unless they include both residents
and nonresidents. The most common examples are interests regulating
conduct within the state, such as rules of the road or tort doctrines
designed to deter unauthorized conduct. Limiting these interests to resi-
dents would seriously undermine the state's interest in protecting all peo-
ple within the state from the proscribed conduct. The court, therefore,
should determine whether the interests reflected in a state's policy can be
fully promoted without including both residents and nonresidents. If an
interest cannot be fully promoted, the court should conclude that the in-
terest extends to both residents and nonresidents; if it can be fully pro-
moted, then the court should determine that the interest includes only
residents.

A conclusion that the interests reflected in a state's prescription extend
only to residents does not mean that the state has no interests relevant to
nonresidents. The state, as a member of the collective community of
states, will have multistate interests that are applicable to both residents
and to nonresidents.'" Because there are relatively few asserted multi-

123. As previously discussed, the term 'resident' is being used in a broader sense than
traditionally has been employed. See supra notes 96-108 and accompanying text. "The at-
tribute of residency exists when an individual or private association has a factual relation-
ship to a state sufficient to permit the authoritative decisionmakers of that state reasonably
to regard the individual or private association as being entitled to the state's protective or
enhancement policies." McDougal, Trans-State Agreements, supra note 77, at 373.

124. Dean Ely has criticized comprehensive interest analysis because it concludes that
state interests are limited to 'the protection of residents. See Ely, Choice of Law and the
State's Interest in Protecting Its Own, 23 Wm. & MARY L. Rzv. 173, 193 (1981). Dean Ely
completely overlooks the fact, as demonstrated by the text in the last paragraph, that com-
prehensive interest analysis does incorporate the view that some state interests extend both
to residents and to nonresidents. He also conveniently overlooks the fact, as demonstrated
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state interests, the discussion in this subsection has focussed on state in-
terests. If the court encounters asserted multistate interests, it should de-
termine their content using the same procedures outlined for the
determination of the content of state interests1 s Because multistate in-
terests obviously are applicable to transstate controversies and cannot be
fully promoted unless they extend both to residents and to nonresidents,
the court automatically knows the scope of asserted multistate interests.

B. Supplemental Interests

The first step in identifying supplemental interests is to ascertain the
preferred general community policies applicable to the particular type of
choice of law controversy. Most of these are well known to lawyers and
judges. For example, it is common knowledge that the general policies
applicable to tort cases under our existing cost-contribution system are to
compensate individuals and private associations that sustain injuries as a
result of the unauthorized conduct of another and to minimize future un-
authorized conduct.111 In contract cases, the general policy is to protect
and effectuate the genuine shared expectations of the parties to an agree-
ment. 27 In cases concerning wills, the general policy is to effectuate the
expectations of the decedent that are not incompatible with overriding
community policies concerning how his wealth should be distributed.,"
Because most general community policies are so well known, their identi-
fication in most cases will pose few problems. In those cases when the
court is uncertain about the applicable general community policies, the
court should examine past decisions and academic commentary about the
particular type of problem, and examine past, present, and probable fu-
ture social and economic conditions that are relevant to the problem.
With this information in mind, the court should construct possible alter-

in the above text, that the multistate interests that should be identified and accommodated
in the employment of comprehensive interest analysis also extend to residents and to non-
residents alike. It is clear that Dean Ely simply does not understand what comprehensive
interest analysis is all about. He further asserts that Professor Brilmayer has pulverized the
notion that some state interests are limited to residents. Id. As Professor Sedler has cor-
rectly observed, see Sedler, New Critics, supra note 64, at 606.20, Professor Brilmayer's
attacks on this point are based on a misconception of interest analysis. After reading Profes-
sor Sedler's criticisms, one must conclude that rather than pulverizing interest analysis, Pro-
fessor Brilmayer's hammer totally missed the object at which it was aimed.

125. See supra section I, subsection D, at 492-99.
126. For further discussion of these policies see McDougal, Comprehensive Interest

Analysis, supra note 14, at 466-73.
127. For further discussion of this policy see McDougal, Trans-State Agreements, supra

note 77, at 380-81.
128. See L. McDouGAL & M. McDouoGA, PROPERTY, WEALTH, LAN: ALLOCATiON,

PLANDNG DWvmLoPszwg 213-15 (1981).
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native community policies, and then select the policy that the court be-
lieves makes the most contemporary socioeconomic sense in a free demo-
cratic society. Once the applicable general community policies are
identified, the court can then express them in comparable terms as sup-
plemental state interests.

The next step in identifying supplemental state interests is to deter-
mine whether there are more specific community policies applicable to
the specific type of choice of law claim being presented to the court. Some
of the more specific policies also are well known. If the court is uncertain
about the applicable specific policies, it should employ the procedures
outlined in the last paragraph concerning the ascertainment of unknown
major policies. In some cases, analysis will reveal that there are no appli-
cable specific policies. For example, in some tort cases, the only commu-
nity policies implicated in the case will be the general policies stated in
the preceding paragraph.'" In other cases, there will be several specific
policies at stake. For example, in a choice of law case concerning the en-
forcement of an oral agreement, several specific policies, in addition to
the general community policy applicable to contract cases identified in
the preceding paragraph, are implicated. In summary form these are:

[To minimize] formalities that preclude the effectuation of genuine
shared expectation .... [To encourage] parties to... express clearly
their expectations and to reduce their expectations to writing so that
decisionmakers can ascertain not only the existence of the agreement but
also its exact content .... [And to minimize] fraudulent claims based
upon perjured testimony to the effect that there was an oral agreement
when, in fact, there was no such agreement.'4

Identified specific community policies should be expressed as supplemen-
tal state interests.

In some cases, courts will be presented with a problem that can be
characterized in two or more different ways; for example, as a tort prob-
lem or as a contract problem. When the court is confronted with a char-
acterization problem, the court, rather than forcing the problem into a
particular pigeonhole, should identify the supplemental state interests
relevant to both or to all possible characterizations of the problem. Only
by identifying all of these supplemental interests can the court under-
stand the effect of its decision on all potentially applicable interests. By
identifying all of these interests, the court can avoid the characterization

129. This is true with regard to choice of law claims concerning contributory and com-
parative negligence. See McDougal, Comprehensive Interest Analysis, supra note 14, at
466-8

130. McDougal, Trans-State Agreements, supra note 77, at 381.
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pitfall that has plagued choice of law in the past.""1

The identified supplemental state interests also will usually be supple-
mental multistate interests. The reason these interests will usually be
comparable is simple: if a particular policy has preferred effects on an
individual state's internal value processes, it will have the same preferred
effects on the collective community value processes of all states. The
court, however, should examine each of the identified supplemental inter-
ests to make certain that the interest will have comparable preferred ef-
fects on collective value processes. If it will not, then it should not be
identified as a supplemental multistate interest. When a decision may sig-
nificantly affect interstate commerce or the harmony between or among
states, there will be supplemental multistate interests in addition to those
reflected in the community policies previously identified. When the court
perceives that its decision may significantly affect interstate commerce or
harmony, it should determine how the problem should be resolved to pro-
mote best the free movement of people, goods, or services across state
lines oi to eliminate or to minimize possible interstate friction. The court
should then construct a policy that will achieve those ends and express
the policy as a supplemental multistate interest.

In the past, courts that have employed the Restatement (Second) or
Lefiar's choice-influencing considerations often have failed to identify all
of the multistate interests relevant to the particular choice of law prob-
lem that they were resolving.' 3

2 The outline of the procedures presented
in this subsection can, and should, be followed whether the court is em-
ploying comprehensive interest analysis, or giving content to the "needs
of interstate and international systems" principle of the Restatement
(Second),Is or determining the scope of Lefiar's "maintenance of inter-
state and international order" consideration." Only if courts begin to
perceive the broad range of multistate interests as discussed in this sub-
section will multistate interests be given the consideration they deserve in
choice of law cases.

131. For examples of this 'gimmick' and a discussion of the characterization problem see
R. Lwum, L. McDoUGAL & R. Fzux, supra note 80, at 277-85.

132. See, e.g., Baird v. Bell Helicopter Textron, 491 F. Supp. 1129 (N.D. Tex 1980)
(employing RESTATzMENr (SECOND)); Clark v. Clark, 107 N.H. 351, 222 A.2d 205 (1966);
Johnson v. Spider Staging Corp., 87 Wash. 2d 577, 555 P.2d 997 (1976); Heath v. Zellmer, 35
Wis. 2d 578, 151 N.W.2d 664 (1967) (employing Leflar's choice-influencing considerations).

133. RzSTATEmENT (SEcoNm) § 6(2)(a).

134. R. LEAR, Aam cA CoNFmcTS LAw, supra note 1, at § 104.
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III. INTEREST ACCOMMODATION

Although, as was seen in the first section of this Article, a general con-
sensus exists about the types of interests that courts should identify and
consider in choice of law cases, there is little academic agreement con-
cerning what courts should do when they are confronted with conflicting
and competing interests in a choice of law case. Commentators generally
agree, however, that Currie's and Sedler's suggestion that the law of the
forum should be applied when conflicting interests are present-if the fo-
rum has an interest-is unacceptable because it encourages provincialism
and may deny many other more significant interests in choice of law
cases.

1l
The Restatement (Second) suggests that the law of the state with the

"most significant relationship" to the parties and the transaction or oc-
currence should be applied.131 The Restatement (Second), however, ex-
presses reservations about applying the law of the state with the most
significant relationship. It observes that this general principle "provides
some clue to the correct approach but does not furnish precise an-
swers.0' 18 It also hedges the suggestion: "[TIhe courts must look in each
case to the underlying factors themselves in order to arrive at a decision
which will best accommodate [conflicting policies and interest]."'"M The
Restatement (Second) thus admits that application of the law of the state
with the most significant relationship may not always best accommodate
conflicting interests. Application of that law may unduly deny the inter-
ests of other states and multistate interests.

Professors von Mehren and Trautman suggest something closely akin
to the Restatement (Second)'s approach in their first tier of analysis.
They suggest that a court should determine if one state is "predomi-
nantly concerned." 18' If one state is predominantly concerned, its law
should be applied. If there is no predominantly concerned jurisdiction,
then an 'irreducible conflict' exists, and they suggest a series of alterna-
tive ways of resolving an 'irreducible conflict.140 Although it is not neces-
sary to repeat all of these alternative solutions, one deserves repeat-
ing: the construction of a multistate solution in certain types of cases."'

135. See, eg., id. at § 90; P. WmzrNTAuB, supra note 10, at § 6.27; McDougal, Compre-
hensive Interest Analysis, supra note 14, at 449-51.

136. See RSrAT=NT (SzcoND) § 145 (general tort principle); § 188 (general contract
principle in absence of choice of law provision).

137. Id. at § 6 comment c.
138. Id.
139. A. vON Mzmm & D. TRAuTrm, supra note 15, at 77, 341-42.
140. See id. at 406-08.
141. See id. at 77, 313-27; see also Trautman, supra note 76; von Mehren, supra note 76.

For a discussion of the difference between multistate solutions and transstate laws, see Mc-
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Application of the law of the 'predominantly concerned' state may have
the same adverse effects on the interests at stake in a case as would appli-
cation of the law of the state with the 'most significant relationship.'",'
Promotion of a multistate solution, however, offers considerable prospects
for rational decisions because it affords courts the opportunity to con-
struct a policy that will promote maximally, and deny minimally, all of
the state and multistate interests at stake in a choice of law case.

Professor Leflar leaves the question of how to resolve a case in which
there are conflicting choice-influencing considerations open. He states:
"Identification of the relevant choice-influencing considerations and at-
tachment of appropriate significance to each of them is a task that will
have to be worked at indefinitely, with little prospect of complete agree-
ment among either judges or commentators."'" Although Professor Le-
flar's observation concerning agreement may be accurate, courts should
have specified objectives in mind when resolving choice of law cases.
Courts employing his theory have given considerable weight to his fifth
consideration-application of the better rule of law.14' This judicial defer-
ence to his last consideration suggests that courts believe application of
the better rule of law appropriately accommodates conflicting interests.

Although Professor Weintraub accepts Professor Currie's solution in
'false conflict' cases, that is, the application of the law of the only inter-
ested state, 14 he rejects Currie's application of the law of the forum to
resolve 'true conflicts.'14 6 Instead, Weintraub recommends that the plain-
tiff-favoring rule should be applied unless the result is "anachronistic or
aberrational," or the state with the plaintiff-favoring rule has insufficient
contacts with the defendant to make application of the rule reasonable. 47

Weintraub makes the same recommendation in 'no interest' cases." Al-
though a plaintiff-favoring rule may promote the maximum number of
interests at stake, while denying the least number of interests, it may not
do so in some cases.14'

Although some of these commentators come close, none explicitly state
that courts should resolve choice of law cases in the same manner as they

Dougal, The New Frontier, supra note 75, at 731-32 n.5.
142. See, eg., Rzs'rkTnMpr (SzcoND) § 145 & 188 (general tort and contract prin-

ciples).
143. P. LzmAR, AMzmcA ConLC TS LAw, supra note 1, at § 96.
144. For citation to these cases, see Kay, supra note 82, at 571 & nn.318-30.
145. See R. WmwrNAuB, supra note 10, at § 6.2.
146. Id.
147. Id. at § 6.32
148. Id.
149. For example, the award of punitive damages in a wrongful death action is a plain-

tiff-favoring rule that will not always best accommodate applicable interests. See infra notes
214-16 and accompanying text.
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should resolve any common law case-by application of the best rule of
law. The best rule of law in choice of law cases, as in intrastate cases, is
the one that best promotes net-aggregate, long-term common interests. 150

In order to ensure that the court is accommodating only common inter-
ests, that is, interests that are compatible with basic community policies,
the court should examine each interest it has identified to make sure that
each interest is compatible with basic community policies. 51 If the court
determines that one or more of the interests are incompatible with basic
community policies, it should reject them from further consideration.

In some cases, the best accommodation of conflicting and competing
interests cannot be achieved by applying the law of a significantly af-
fected state. In these cases, courts should construct and apply a law,
which will be a transstate law, that maximally promotes net-aggregate,
long-term common interests.

The best rule of law approach differs from Leflar's better rule of law
consideration. Under the better rule of law consideration, a court is lim-
ited in its selection to the laws of the significantly affected states." " Al-
though the law of one of the states may be better than the law of the
other state, it still may not be the best rule of law. Of course, in some
cases, the better rule of law also will be the best rule of law;' 5 ' in other
cases, it will not be the best rule of law.' " The best rule of law approach
also gives the courts more guidance in determining what law "in terms of
socioeconomic jurisprudential standards"" should be applied. A court,
by identifying all relevant interests, by examining all of the interests to
make certain that they are compatible with basic community policies, and
by accommodating them in a manner that best promotes net-aggregate,
long-term common interests, can be assured that it is applying the best
rule of law to resolve the choice of law controversy.

150. For further discussion of this objective in the resolution of choice of law cases, see
McDougal, Viable Interest-Analysis, supra note 5, at 219; McDougal, Comprehensive Inter-
est Analysis, supra note 14, at 456-57.

151. For an example of a state interest that is incompatible with basic community poli-
cies, which can be described as a special interest, see McDougal, The New Frontier, supra
note 75, at 747-53.

152. See R. LELAR, AImucAN CoNmrcTs LAW, supra note 1, at § 2.
153. For example, if the state with the better rule of law has a pure comparative negli-

gence statute or has a judicial decision adopting pure comparative negligence, then the bet-
ter rule of law would be the same as the best rule of law. For an explanation of why pure
comparative negligence is the best rule of law, see McDougal, Comprehensive Interest Anal-
ysis, supra note 14, at 469-73.

154. For example, if the state with the better rule of law has adopted some form of
modified comparative negligence, application of that rule to resolve a case would not be
applying the best rule of law. For an explanation of why modified comparative negligence is
not the best rule of law, see id.

155. R. LaLnR, AumcA CoNrLcTs LAw, supra note 1, at § 107.
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Over time, the construction and application of transstate laws that are
the best rules of law for the resolution of choice of law cases will bring a
certainty and predictability to choice of law that it has never had. Be-
cause the proposed approach explicitly authorizes judges to consider all
relevant interests and to construct and apply laws that they believe will
produce the best results in the cases in light of all the interests, courts
will not have to resort to manipulative 'gimmicks' or 'escape devices' that
precluded most other choice of law theories from obtaining any high de-
gree of certainty and predictability.'" The suggested approach also gives
courts far more guidance and assurance of an appropriate decision than
does the amorphous "most significant relationship test" of the Restate-
ment (Second). 1 7 The approach also avoids the ad hoc nature of Currie's,
Sedler's, and, to a more limited extent, Weintraub's versions of interest
analysis. Under their theories, a different result in decision can be
achieved by a judicial sleight of hand saying that a state interest exists or
does not exist or by giving a slightly different content or scope to a state's
interests. 1" Under these theories, the plaintiff also can alter the outcome
by filing suit in one state rather than another.'" Because the suggested

156. For an identification and discussion of these 'gimmicks,' see R. LarLM, L. McDou-
GAL & R. Faux, supra note 80, at 261-85.

157. RwaTATEMzNT (ScoND) § 145.
158. Because these commentators' theories focus on a limited number of interests, pri-

marily asserted state interests, the existence of an interest or its scope and content will
determine the outcome of a case. For example, if the choice of law issue is whether the
plaintiff in a wrongful death action should recover punitive damages and the place of injury
and forum is State A (that does not authorize the award of punitive damages), and the place
of residence of the plaintiff is State B (that authorizes punitive damages), and the defen-
dant is a resident of State C (that authorizes the award of punitive damages), the determi-
nation of the scope of State A's interest is crucial. Assume that the defendant is an airline
that flies a limited number of flights from State A. If State A's interest is deemed to extend
to corporations doing business in the state, then a true conflict exists and forum law would
be applied. If, however, State A's interest is deemed to extend only to corporations incorpo-
rated in the state or with their principal place of business in the state, then State B's law
would be applied because there is 'no conflict of laws' (State B's and State C's laws are the
same), or a 'false conflict' (State B is the only state with an interest in applying its law
(State C has asserted no interest in protecting its residents from the award of punitive dam-
ages, whereas State B has asserted an interest in permitting its residents to recover punitive
damages)). In the alternative, State C could be said to have an interest in punishing its
residents, and State B could be said to have no interest because the conduct causing the
death did not occur in the state and the defendant is not a resident of the state, and there-
fore, it has no interest in applying its law.

159. For example, in the hypothetical presented in the previous note, if State A is
deemed to have an interest and either State B or State C is deemed to have an interest,
thereby creating a 'true conflict,' the plaintiff would lose if he filed suit in State A because
forum law would be applied, whereas the plaintiff would prevail if he filed suit in either
State B or State C. To have the outcome of a choice of law problem hinge on the forum the
plaintiff selects is simply irrational.
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approach does not contain the inadequacies of these other approaches, it
should produce greater certainty and predictability in the future.

Although this certainty and predictability will be produced over time,
in the interim, transstate laws may be attacked on constitutional grounds.
One potential claim is that transstate laws are unreasonable or unfair,
and, therefore, a violation of due process.1" A due process argument
based upon unreasonableness poses little problem. Because a transstate
law best promotes the net-aggregate, long-term common interests of the
significantly affected states and the collective community of states, it is
therefore reasonable. A due process argument based upon unfairness
poses slightly more difficult problems. The most difficult arguments based
upon unfairness are presented in cases in which one or more of the par-
ties move to a state with laws reflecting protective or enhancement inter-
ests that would provide the plaintiff recovery or greater recovery than
would the laws of his former state of residence. This problem is the most
difficult when the controversy was totally domestic; that is, all of the par-
ties resided and the events occurred in the plaintiff's former state of resi-
dence. The thrust of the unfairness argument would be that the de-
fendant has a 'vested right' to have a particular law applied to the con-
troversy, and, therefore, it would be unfair and a denial of due process to
apply a different law simply because of a postoccurrence move by the
plaintiff. These arguments, except in extremely rare cases, should be of
no avail. In intrastate cases, when a legislature enacts a retroactive
change in the law, 'vested rights' claims rarely prevail.1 Judge-made law,
of course, is not static. In many intrastate cases, one of the parties discov-
ers that he has been the victim of a change in the common law. This is
the nature of the common law process, and it does not constitute a viola-
tion of due process of law."' Due process protections in this context
should be no greater in transstate cases than they are in intrastate cases.
Because due process claims will rarely be sustained in these difficult
cases, they should be rejected in cases that are transstate from the
inception.

A constitutional claim based on the full faith and credit clause 63 is
even weaker. Although the United States Supreme Court stated in All-
state Insurance Co. v. Hague'" that a change of residence by one of the
parties alone would not be sufficient to justify the application of forum

160. U.S. CONST. amend. XIV, § 1.
161. See Hochman, The Supreme Court and the Constitutionality of Retroactive Legis-

lation, 73 HAv. L. Ray. 692 (1960).
162. See Note, Post Transaction Or Occurrence Events in Conflict of Laws, 69 COLUM.

L. R v. 843, 856-57 (1969).
163. U.S. CoNST. art. IV, § 1.
164. 449 U.S. 302 (1981) (plurality).
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law, the court was concerned with state provincialism. Because the appli-
cation of a transstate law would be promoting the same policies that the
full faith and credit clause is designed to promote, it is difficult to per-
ceive how application of a transstate law, as opposed to the parochial ap-
plication of forum law, could violate the full faith and credit clause. The
common policies of the full faith and credit clause and transstate laws in
the context of legislative jurisdiction are the furtherance of interstate har-
mony and interstate commerce and the maximization of collective com-
munity values. Thus, application of the best rule of law will be rarely, if
ever, unconstitutional.

IV. THE BEST RULES OF LAW APPLICABLE TO DAMAGES IN WRONGFUL

DEATH AcTiONS

In the past, the most frequently presented choice of law problem con-
cerning damages in wrongful death actions was whether a statute impos-
ing a monetary limitation on wrongful death recoveries or a statute con-
taining no monetary limitation should be applied.16" Because all of the
states that had imposed a limitation on wrongful death recoveries have
since repealed those limitations,1" little future litigation over limits on
wrongful death recoveries should ensue.176 Discussion of limitation prob-

165. See, e.g., Turcotte v. Ford Motor Co., 494 F.2d 170, 177 (1st Cir. 1974); Rosenthal v.
Warren, 475 F.2d 438, 440 (2d Cir. 1973), cert. denied, 414 U.S. 856; Miller v. Miller, 22
N.Y.2d 12, 237 N.E.2d 877, 290 N.Y.S.2d 734 (1968); Kilberg v. Northeast Airlines, Inc., 9
N.Y.2d 34, 39, 172 N.E.2d 526, 527, 211 N.Y.S.2d 133, 135 (1961).

166. By 1975 only two states, Kansas and West Virginia, had statutes imposing general
limitations on the amount of damages recoverable in wrongful death actions. See S. Spasma,
R covERY FoR WRONGFUL DFATH 2D § 7.2 (1975). Both of those states have repealed those
limits; see KAN. STAT. ANN. § 60-1903 (1976); W. VA. CODs § 55-7-6 (Supp. 1983). One state
imposes a limit on recovery when there is no surviving spouse, dependent child, or depen-
dent parent; see N.H. Rav. STAT. ANN. § 556.13 (1974) ($50,000 limit).

A few states impose a limit on the amount of nonpecuniary damages that can be recov-
ered. See, e.g., KA. STAT. ANN. § 60-1903 (1976) ($25,000 limit on nonpecuniary damages);
Ms. Ray. STAT. ANN. tit. 18-A, § 2-804 (Supp. 1982-83) ($50,000 limit on recovery for the
loss of comfort, society, and companionship). These limits on nonpecuniary damages fall
within the scope of the discussion in the following subsection concerning claims about the
types of compensatory damages recoverable in wrongful death actions.

167. Future litigation will be in transnational choice of law cases. For previous cases
dealing with transnational choice of law problems concerning a limitation on wrongful death
recovery, see In re Aircrash in Bali, Indonesia, on Apr. 22, 1974, 684 F.2d 1301 (9th Cir.
1982) (dealing with the Warsaw Convention limitations on recovery); Ciprari v. Servicos
Aereos Cruzeiro, 359 F.2d 855 (2d Cir. 1966); Tramontana v. S.A. Empresa deViaco Aerea
Rio Grandense, 350 F.2d 468 (D.C. Cir.), cert. denied, 383 U.S. 943 (1965); Hurtado v. Supe-
rior Court, 11 Cal. 3d 574, 522 P.2d 666, 114 Cal. Rptr. 106 (1974); Hernandes v. Burger, 102
Cal. App. 3d 795, 162 Cal. Rptr. 564 (4th Dist. 1980).

Although these trananational choice of law problems are important and present difficult
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lems would be primarily of historical value. Rather than being concerned
with history, this Article will explore the two types of choice of law
problems that probably will give rise to most of the future litigation con-
cerning damages in wrongful death actions. The first problem relates to
the types of compensatory damages that can be proved in a wrongful
death action. Although a variety of possible claims concerning compensa-
tory damages may be presented,'" the most frequent claims probably will
be claims concerning the award of two types of nonpecuniary damages.
Awards of these damages can increase substantially plaintiffs' recoveries
in wrongful death actions, and while a substantial number of states au-
thorize the award of these damages, a substantial number of states do
not. One type of nonpecuniary damages is for the loss of companionship,
comfort, society, and consortium; all of these will be referred to as 'loss of
society."es The other type of nonpecuniary damages is the award of dam-
ages for the grief, sorrow, and mental anguish suffered by the survivors of
the decedent; all of these will be referred to as 'grief suffered.'110 The
other major choice of law problem will be whether punitive damages can
be recovered. Again, this problem probably will occur frequently because
the award of punitive damages can increase substantially the amount of a
verdict and because a substantial split exists among the states regarding
whether punitive damages can be awarded.

Each of these choice of law problems will be examined to determine the
best rule of law that can be applied to resolve them. In both problems,
there are several states that may be significantly affected by the events in

policy questions, they are beyond the scope of the present Article, which is concerned with
trans-state choice of law problems.

168. These claims concern whether inflation and tax liabilities should be considered in
determining compensatory damages, whether lost inheritances should be included, and
whether funeral and burial expenses should be included. For a general discussion of dam-
ages in wrongful death actions, see S. SpmsEa, supra note 166, at §8 3.1-3.68; M. MINzEa, J.
NATES, C. KIMBALL, D. AXELROD, & R. GOLDSTEIN, DAMAGES IN TORT AcTIONS §§ 22.00-23.30
(1982) [hereinafter cited as M. MINzFR, DAMAGES]; F. HAIWER & F. JAMES, THE LAw oy
TORTS §§ 25.13-.18 (1956).

169. There is considerable confusion over exactly what these terms mean. See M.
MINZER, DAMAGES, supra note 168, at 8 22.43[11. The term 'loss of society' as it is employed
in this Article refers to the noneconomic aspects of a family relationship, including aid, love,
companionship, sexual relations, affection, nurture, guidance, and training. The economic
aspects of the relationship, including loss of services, employment, and income-producing
activities, can be measured fairly easily and are viewed as pecuniary losses. The discussion
in this Article assumes that all of these pecuniary losses will be awarded in a wrongful death
action. For identification of the states that authorize and those that do not authorize the
award of damages for loss of society, see id. at §§ 22.43[1J[aJ-[b], 22.43121[a), 23.15.

170. 'Grief suffered' refers to the emotional responses of the survivors of the decedent to
the wrongful death. See id. at § 22.30. For an identification of those states that authorize
damages for grief suffered and those that do not, see id. at §§ 22.32-22.33, 23.15.
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a case or by a potential decision in the case. These states are: (1) the
plaintiff's state of residence; (2) the defendant's state of residence; (3) the
state or states in which the conduct causing the death occurred; and (4)
the forum state. Of course, in some cases a state may have a combination
of interests at stake because it will have more than one of these relation-
ships to the controversy. For example, the state may be both the state of
the defendant's residence and the forum state. The state, therefore, may
have interests relevant to both. Convenience, however, dictates the identi-
fication of interests assuming a state has only one of the relationships to
the controversy. Inquiry into each of these problems will proceed by first
identifying all relevant interests, both asserted and supplemental, state
and multistate interests. The analysis will continue by examining those
relevant interests to make certain that they are compatible with basic
community policies, and finally by suggesting an accommodation of inter-
ests that will best promote net-aggregate, long-term common interests.

A. Claims Concerning the Types of Compensatory Damages

Recoverable

1. IDENTIFYING ALL RELEVANT INTERESTS

A. Asserted Interests

The Plaintiff's State of Residence. If the plaintiff's state of resi-
dence authorizes the recovery of damages for both loss of society and
grief suffered, it has asserted an interest in fully rehabilitating the plain-
tiff for damages the plaintiff has sustained as a result of the wrongful
death.171 The inierest extends both to damages the plaintiff has sustained
as a result of the loss of the decedent's society and those damages the
plaintiff has suffered in grieving over the decedent's death.7 If the state
of the plaintiff's residence authorizes both types of damages, but has im-
posed a monetary limitation on the amount of recovery for these nonpe-
cuniary losses, as a few states have done, s17 then the state will have as-
serted an interest in rehabilitating the plaintiff only up to the amount of
the limitation.

171. This statement assumes that the state authorizes recovery of all pecuniary losses
the plaintiff has sustained. If a state precludes the recovery of some types of pecuniary
losses, its interest will be to rehabilitate fully for nonpecuniary losses and to rehabilitate
only partially for pecuniary losses.

172. This distinction between loss of society and grief suffered can be further explained:
"The loss of [society] represents a loss of positive benefits which flowed to the family from
the deceased's having been a part of it. By contrast, grief (suffered) . . . represent[s] an
emotional response to the wrongful death itself." See M. Minzer, Damages, supra note 168,
at § 22.31.

173. See supra note 165.
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If the plaintiff's state of residence permits recovery for loss of society,
but not for grief suffered, the decisionmakers of the state have asserted
an interest in compensating the plaintiff only for the loss of benefits he
would have received from the decedent. They will have asserted no inter-
est in compensating the plaintiff for the personal grief he suffered as the
result of the death. Although no state denies recovery for loss of society
and authorizes recovery for grief suffered,174 the state's interests would be
reversed if it did so; that is, it would have an interest in compensating the
plaintiff for personal grief suffered but no interest in compensating the
plaintiff for nonpecuniary benefits that he would have received from the
decedent. If the plaintiff's state of residence authorizes neither damages
for the loss of society nor damages for grief suffered, it will have asserted
an interest in compensating the plaintiff only to the extent of the pecuni-
ary losses the plaintiff sustained as a result of the wrongful death.

The Defendant's State of Residence. If the defendant's state of
residence authorizes recovery for both loss of society and grief suffered,
the decisionmakers of his state have asserted no interest in protecting the
defendant from having to reimburse totally victims of his unauthorized
conduct for all of the losses they sustained. If the defendant's state of
residence authorizes damages for the loss of society but not for grief suf-
fered, the decisionmakers have asserted an interest in protecting the de-
fendant from the potential of excessive jury verdicts that may result from
a jury attempting to determine the 'inestimable' damages for grief suf-
fered. '75 The state's interest also can be viewed as an interest in limiting
the defendant's responsibility for 'damages to the loss of benefits that the
decedent would have conferred on the plaintiff. If the defendant's state of
residence precludes the recovery of both loss of society and grief suffered,
the decisionmakers of his state will have asserted an interest in protecting
him from potentially excessive jury verdicts that can result when a jury
attempts to value nonpecuniary losses of a plaintiff.17

States in Which the Conduct Occurred. Although the unautho-
rized conduct causing the death may occur in the same state as the
death,'77 in some cases the unauthorized conduct will occur in one state
and the death in another." s The states in which the unauthorized con-

174. See S. SPEisER, supra note 166, at § 3.52.
175. This is the primary reason given for the refusal to permit an award for grief suf-

fered. See id.
176. Although this formulation of the interest is not explicitly stated in the literature, it

is a close approximation of the interests reflected when these elements of damages are de-
nied. See id. at 5% 3.49, 3.52.

177. See, e.g., Haydu v. Hospital for Joint Diseases Orthopaedic Inst., 557 F. Supp. 577
(S.D.N.Y. 1983); Niven v. Falkenburg, 553 F. Supp. 1020 (D. Colo. 1983).

178. See, e.g., In re Air Crash Disaster Near Chicago, Ill., on May 25, 1979, 644 F.2d 594
(7th Cir.), cert. denied, 454 U.S. 878 (1981).
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duct occurred and the state in which the death occurred all have an inter-
est in deterring unauthorized conduct that may cause death. All states
authorize the recovery of some economic losses in wrongful death ac-
tions.""' All of the statutes, therefore, reflect an interest not only in com-
pensating those who have suffered losses as a result of the death, but also
in deterring unauthorized conduct that may cause death. The statutes ac-
complish this by imposing responsibility for the economic losses sustained
as a result of the death on the person who engaged in the unauthorized
conduct. Those states that also impose responsibility for either or both
types of noneconomic losses have asserted a greater interest in deterring
unauthorized conduct by imposing responsibility on the person who en-
gaged in the unauthorized conduct for the noneconomic losses suffered by
others. The state interests in deterring unauthorized conduct that may
cause deaths-whether nonpecuniary losses are recoverable or not- ex-
tends to conduct by both residents and nonresidents because unautho-
rized conduct may cause deaths within the state's boundaries.
I A state in which a wrongful death occurs has an interest in deterring

unauthorized conduct that may cause damage or death to someone within
its boundaries, wherever it takes place. For example, if the negligent
maintenance of an airplane occurs in State A and the airplane crashes in
State B, State B has an interest in deterring the conduct because the
crash may kill its residents and do substantial property damage within
the state. To conclude that the deterrent interest reflected in a wrongful
death act extends only to unauthorized conduct within the state makes
no sense. The interest extends to unauthorized conduct, wherever it oc-
curs, that may have adverse effects on people and property within its bor-
ders. If the state in which a wrongful death occurs authorizes the award
of either or both types of noneconomic losses, it has asserted an even
stronger interest in deterring unauthorized conduct that may cause
wrongful deaths.

The Forum State. A contention could be made that a forum state
which has a wrongful death act that limits recovery to economic losses
sustained as a result of the death has asserted an interest in protecting its
jurors from having to engage in the speculation necessary to determine
noneconomic losses. Because jurors in every state, in many types of cases,
must engage in speculation to determine certain types of damages-such
as pain and suffering in personal injury cases-the contention stretches
credulity to the breaking point. The forum state, qua forum, has no as-
serted interest relevant to the types of compensatory damages to be
awarded in a wrongful death action.

All of the asserted interests that have been identified are state inter-

179. See M. MINZER, DAMAGES, supra note 168, at §§ 22.10, 23.10.
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ests. The wrongful death acts and the literature concerning them reflect
no asserted multistate interests. This is not surprising because wrongful
death acts were enacted and construed with intrastate, not transstate,
controversies in the minds of the state authoritative decisionmakers.

B. Supplemental Interests

There are two preferred community policies applicable to the present
choice of law problem-the rehabilitation of those who sustain losses as
the result of a wrongful death to their pre-loss value position and the
minimization of unauthorized conduct that may cause death.'se The pol-
icy of rehabilitating individuals to their pre-loss value position dictates
full rehabilitation; that is, the recovery of all economic losses and all
noneconomic losses, including both loss of society and grief suffered.

Thus, each significantly affected state has supplemental state interests
and the collective community of states has supplemental multistate inter-
ests in fully rehabilitating those who suffer losses as the result of a
wrongful death and in minimizing unauthorized conduct that may cause a
wrongful death.

2. POLICING THE IDENTIFIED INTERESTS

An argument can be made that the identified state interests that pre-
clude a plaintiff from recovering either or both types of noneconomic
losses constitute a denial of equal protection because they single out dece-
dents' survivors for treatment different from others who sustain injuries
as a result of a defendant's unauthorized conduct; this argument, how-
ever,, probably will not be accepted by the courts.'18 Courts will employ
the minimal scrutiny test to determine if there is an unconstitutional de-
nial of equal protection.183 Under this test, "[a] statutory discrimination

180. The term "minimization" rather than deterrence is employed in the formulation of
this policy to indicate the breadth of policy. It is intended to include Calabresi's primary
accident cost reduction techniques of general and specific deterrence, his secondary cost
reduction goal of reducing societal costs, and his efficiency cost reduction goaL See G. CALA-
sPesi, THE Cosrs oF AcCwzzrs 26-29 (1970) .... It should be noted that the other policy
of rehabilitating the victim identified in the text overlaps with this policy of minimizing
unauthorized conduct. It is, however, useful in analysis to identify them as separate policies.
McDougal, Comprehensive Interest Analysis, supra note 14, at 467 n.136. This statement
also is applicable in the present context.

181. In the past, these arguments have been made against statutes that deny punitive
damages. Appellate courts have almost summarily rejected these arguments. See M.
MINZzR, DAAGES, supra note 168, at § 22.73[31.

182. There is a possibility that a court might employ strict scrutiny or means scrutiny as
a matter of state constitutional law, but the possibility appears remote. But see White v.
Montana, - Mont. -, 661 P.2d 1272, 1274 (1983) (employing strict scrutiny and finding
unconstitutional a statute imposing a $300,000 limit on damages in cases against govern-
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will not be set aside if any state of facts reasonably may be conceived to
justify it.' ' "s Presumably, the usual justifications given to support a de-
nial of noneconomic losses-that they are too speculative and might re-
sult in excessive jury awards-would pass this minimal level of constitu-
tional scrutiny. Although a state's refusal to award these damages is
incompatible with preferred community policies, it is, therefore, not in-
compatible with basic community policies.

3. ACCOMMODATING THE IDENTIFIED INTERESTS

Net-aggregate, long-term common interests will best be promoted by
courts applying a policy of completely rehabilitating those who have sus-
tained losses as the result of a wrongful death. This policy requires the
awarding of both economic and noneconomic losses, including both loss of
society and grief suffered. The policy also demands the abandonment of
the American rule that prohibits the award of attorneys' fees to a success-
ful plaintiff.'" If the plaintiff has to absorb the cost of reasonable attor-
neys' fees in obtaining compensation for his losses, he cannot be viewed
as being completely rehabilitated to his predeprivation value position.
The person who engaged in the unauthorized conduct causing the wrong-
ful death should bear the responsibility for all compensatory losses and
for reasonable costs incurred by the plaintiff in collecting those losses,
including attorneys' fees and litigation costs. As thus refined, the recom-
mended policy is the best rule of law that can be applied to resolve choice
of law cases that concern the types of compensatory damages that can be
recovered. The policy should be applied as a transstate law that is appli-
cable regardless of the intrastate laws of the significantly affected
states.

185

The recommended policy may, however, in some cases deny the interest
of the defendant's state of residence in protecting the defendant from
possible excessive jury verdicts when the defendant's state of residence
proscribes the award of damages for the loss of society, grief suffered, or
both, or limits the amount of recovery for those losses. The recommended
policy also envisions careful scrutiny of jury verdicts by both trial and
appellate courts to make certain that the jury awards for noneconomic

mental entities and precluding the recovery of noneconomic losses. The court applied a min-
imal scrutiny test to determine the constitutionality of the statute's proscription of punitive
damages, however, and found the punitive damage provision constitutional). Id. at-, 661
P.2d at 1276.

183. Dandridge v. Williams, 397 U.S. 471, 485 (1970) (quoting McGowan v. Maryland,
366 U.S. 420, 426 (1961)).

184. A few states' wrongful death acts authorize the recovery of attorney's fees. See S.
SPnsER, supra note 166, at § 3.1.

185. For an explanation of why this is true, see infra note 187 and accompanying text.
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losses are reasonable and not excessive. This careful scrutiny should en-
sure that in most cases the defendant will not be subjected to excessive
verdicts. If he is not, then application of the recommended policy will not
deny the interests of the defendant's state of residence. If the plaintiff's
state of residence authorizes the award of both types of noneconomic
losses, the recommended policy will promote that state's asserted inter-
ests. If the plaintiff's state of residence precludes the recovery of one or
both types of noneconomic losses, its asserted interest will not be denied
unless the defendant also is a resident of the state (and even then only if
an excessive verdict is reached) because the interest in limiting the types
of damages is asserted for the purposes of protecting resident defendants,
not for the purposes of determining the types of damages a plaintiff
should be able to recover.l The recommended policy will promote the
supplemental interest of the plaintiff's state of residence in having its res-
idents fully rehabilitated for losses suffered as the result of a wrongful
death. The policy also maximally promotes the interests of both the state
in which the conduct causing the death occurred and the state in which
the death occurred in deterring unauthorized conduct that may cause
deaths. In addition, the policy promotes the multistate interests of the
collective community of states in fully compensating individuals who sus-
tain losses as the result of wrongful deaths and in minimizing unautho-
rized conduct that may cause those deaths.

Application of the law of the defendant's state of residence when it
precludes the award of either or both types of noneconomic losses would
only promote that state's asserted interest in protecting the defendant
from excessive verdicts while denying the interests of other significantly
affected states and the collective community of states in full rehabilita-
tion and deterrence. Application of a law that denies so many of the in-
terests at stake in these cases simply is unacceptable. The unacceptability
of that accommodation of the interests in these cases is heightened when
it is recognized that the interest of the defendant's state of residence will
be denied totally only in those relatively rare cases in which the jury
award is excessive. This is true even when the wrongful death act of the
plaintiff's state of residence also precludes the recovery of the same types

186. Although an argument can be made that limitations on the amounts or types of
damages recoverable reflect an interest in establishing the measure of damages plaintiffs
should recover in wrongful death actions, see Ratner, Choice of Law: Interest Analysis and
Cost-Contribution, 47 S. CAL. L. REv. 817 (1974), the existence of an interest formulated in
those terms is far from being clearly reflected in the statutes or literature about wrongful
death actions. This Article rejects the notion that wrongful death acts reflect an interest in
establishing the amount plaintiffs can recover, because preferred community policies and
the supplemental interests reflected in them dictate full rehabilitation of those who have
sustained losses as a result of a wrongful death. Rather, the interests are in protecting de-
fendants from potentially excessive verdicts in wrongful death actions.
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of nonpecuniary losses as does the defendant's state of residence. As was
stated previously, application of such a law will not promote the asserted
interests of the plaintiff's state of residence.18' It will deny that state's
supplemental interest in full rehabilitation. The same is true when the
states in which the conduct and death occurred also limit recovery of the
same types of noneconomic losses. Application of a law that precludes
recovery of both or either loss of society or grief suffered will not promote
any asserted interests of those states because their asserted interests are
applicable only when a resident of the state is a defendant in the wrong-
ful death action. Application of such a law would deny their supplemental
interest in maximally deterring unauthorized conduct or wrongful deaths
within their borders. Analysis reveals that the recommended policy best
promotes net-aggregate, long-term common interests regardless of the in-
trastate laws of the significantly affected states.

The utility of a transstate law concerning the types of compensatory
damages that are to be awarded in wrongful death actions is obvious, par-
ticularly in cases arising out of airplane disasters. These cases, which are
difficult, troublesome, and unpredictable under the contemporary theo-
ries being employed by the courts,'" become easy and predictable if the
recommended transstate law is applied.'$* The survivors of all deceased

187. See supra note 186 and accompanying text.
188. Judge Green discussed this problem in In re Air Crash Disaster at Washington,

D.C., on Jan. 13, 1982, 559 F. Supp. 333 (D.D.C. 1983):
Choice of law questions in air disaster cases often have proven difficult of resolu-
tion. In the case of In re Paris Air Crash of Mar. 3, 1974, 399 F. Supp. 732 (C.D.
Cal. 1975), Judge Pierson M. Hall, certainly one of the nation's most experienced
judges in aviation cases, stated that

The law on "choice of law" in the various states and in the federal courts is
a veritable jungle, which, if the law can be found out, leads not to a "rule of
action" but a reign of chaos dominated in each case by the judges' "in-
formed guess" as to what some other state than the one in which he sits
would hold its law to be.

Id. at 739. The Ninth Circuit once referred to the process of determining the law
to be applied as involving an entry into "the wilderness in which courts sometimes
find themselves when searching for solutions to problems arising under the judi-
cial nightmare known as Conflict of Laws." Forsyth v. Cessna Aircraft Co., 520
F.2d 608, 609 (9th Cir. 1975).

Id. at 335 (emphasis in original).
189. Two final points should be made. First, the recommended policy is applicable

whether the states' wrongful death acts determine damages on the basis of "loss to survi-
vors" or on the basis of "loss to estate." See S. SP=isia, supra note 166, at §§ 3.1 & 3.2 for a
brief review of these two different approaches.

Second, in airplane disaster cases, the federal courts should apply the recommended
trans-state law as a federal common law. Although under the Erie doctrines, see Erie R.R. v.
Tompkins, 304 U.S. 64 (1938), a federal court usually is required to apply state substantive
law, the strong national interest in aviation dictates the application of federal common law
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passengers on the airplane will be treated equally if the recommended
best rule of law is applied.

B. Claims Concerning Punitive Damages

In those states that authorize the award of punitive damages, the plain-
tiff must prove that the defendant's unauthorized conduct was more than
ordinary negligence in order to be able to recover punitive damages.'"
The specific level of conduct that the defendant must have engaged in
before punitive damages can be imposed on him varies from state to
state, with 'gross negligence' or 'willful or wanton misconduct' being com-
mon examples.' Although choice of law problems could arise concerning
these slightly varied standards of conduct, the crucial choice of law issue
in the overwhelming number of cases will be whether punitive damages
can be awarded. This subsection will focus solely on whether punitive
damages can be awarded.

1. IDENTIFYING ALL RELEVANT INTERESTS

A. Asserted Interests

The Plaintiff's State of Residence. If the plaintiff's state of resi-
dence does not authorize the award of punitive damages, it will have as-
serted no interest relevant to the issue of punitive damages as far as resi-
dent plaintiffs are concerned. That state's interests relate to the pro-
tection of resident defendants, not to the denial of punitive damages to
resident plaintiffs in transstate cases. If the plaintiff's state of residence
authorizes the award of punitive damages, it will have asserted interests
both in punishing defendants who engage in egregious conduct that
causes the death of one of its residents or an individual upon whom its
residents rely for part or all of their support and in deterring conduct
that may have adverse effects on its residents.'"

in these cases. See Kohr v. Allegheny Airlines, Inc., 504 F.2d 400, 403-05 (7th Cir. 1974),
cert. denied, 421 U.S. 978 (1975). The Erie policies-precluding forum shopping and insur-
ing parties equal protection of the laws-can be achieved in these cases by requiring state
courts as well as federal courts to apply federal common law in aviation cases.

190. See M. MJNzzR, DAMAGES, supra note 168, at § 22.7212][b].
191. See id.
192. In most cases, the state in which the decedent resided also will be the state in which

those seeking damages for the wrongful death or in which those who will benefit from the
award reside. Thus, the adverse effects of the wrongful death will continue to be felt within
that state. Even if all of those who will benefit from an award of damages live in a different
state or states that authorize the award of punitive damages, their state of residence will
have an asserted interest in deterring conduct and punishing the defendant, even though
the egregious conduct and death occurred in another state. Their residents were signifi-
cantly affected by the events and will be significantly affected by the decision in the case.
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The Defendant's State of Residence. If the defendant's state of
residence does not authorize the award of punitive damages, its deci-
sionmakers have asserted an interest in protecting resident defendants
from the potential of having excessive damages imposed on them. 1" If the
defendant's state of residence authorizes the imposition of punitive dam-
ages, its decisionmakers have asserted no interest in protecting resident
defendants from having punitive damages imposed on them. A question
exists whether the decisionmakers of a state that authorizes the award of
punitive damages have asserted an interest in having punitive damages
imposed on resident defendants when the egregious conduct and resulting
death occurred in another state and the decedent was (and his survivors
are) nonresidents. An argument can be made that the decisionmakers
wanted to deter aggravated negligence and to punish resident defendants
who engage in egregious conduct wherever the conduct occurred, regard-
less of the residence of the decedent and his survivors.'" State deci-
sionmakers rarely think about trying to regulate out of state conduct to
protect nonresidents, and when they do, they usually believe they lack
the authority to control out of state conduct for the protection of nonresi-
dents.19 The argument, therefore, must be rejected in the absence of a
clear expression by state decisionmakers that punitive damages should be
imposed on resident defendants regardless of where the misconduct oc-
curred or who was killed.

States in Which the Conduct Occurred. A state whose deci-
sionmakers have not authorized the award of punitive damages has no
asserted interest in deterring aggravated negligence to a greater extent
than it deters other levels of unauthorized conduct, and it has no asserted
interest in punishing defendants who engaged in egregious conduct more
than those Who engaged in a lower level of misconduct. If the state in
which the egregious conduct or resulting death occurred authorizes the
recovery of punitive damages, the decisionmakers of the state have as-
serted an interest in deterring aggravated types of misconduct and in

The state in which the decedent resided also will have asserted those interests. In determin-
ing whether the plaintiff's state of residence has these asserted interests at stake, the laws of
all the states in which the plaintiffs reside and in which the defendants reside should be
examined.

193. Although there are other arguments that have been made against punitive damages
that could justify a formulation of this interest in different terms, see Mallor & Roberts,
Punitive Damages: Toward a Principled Approach, 31 HASTINGS L.J. 639, 643-47 (1980),
the chosen formulation of the interest reflects the strongest argument against punitive dam-
ages and will achieve the same ends in analysis and accommodation of the interests of these
states.

194. For an example of this contention, see In re Air Crash Disaster Near Chicago, Ill.,
on May 25, 1979, 644 F.2d 594, 613-14 (7th Cir.), cert. denied, 454 U.S. 878 (1981).

195. See Davies, supra note 122, at 175.
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punishing those who engage in aggravated misconduct within the state."
The Forum State. The forum state, qua forum, has no interest perti-

nent to the imposition or nonimposition of punitive damages.
A perusal of the literature about punitive damages in wrongful death

actions reveals no asserted multistate interests relevant to punitive dam-
ages in transstate cases.

B. Supplemental Interests

If the previously recommended panoply of compensatory damages1'

are awarded in wrongful death actions, those who have sustained losses
will be rehabilitated fully and future conduct that may cause wrongful
deaths will be deterred substantially because the amount of compensa-
tory damages awarded will be sizeable in most transstate wrongful death
actions. The deterrent effect of substantial compensatory damages is pre-
sent even when a person has insurance because the possibility exists that
the amount of damages awarded will be in excess of insurance coverage."
The policy issues presented by punitive damages are whether they should
be awarded as a further deterrent to egregious misconduct or as a method
of punishing those who engage in aggravated, unauthorized conduct.'"
Each of these policy questions must be explored.

Because few individuals know whether a state authorizes the award of
punitive damages in addition to compensatory damages, the additional
deterrent effect of punitive damages, except perhaps in rare instances, is
nonexistent.2 "0 When the defendant is a corporation, the deterrence ra-
tionale for the imposition of punitive damages is even less persuasive.
The imposition of punitive damages rarely will alter the future conduct of
employees of the defendant corporation or of other corporations.,

Although punitive damages have minimal, if any, additional deterrent
effect over that achieved by compensatory damages, they frequently have
severe economic consequences for defendants and others. Large punitive

196. For a discussion of why the state in which the death occurred-even though the
conduct did not occur in the state-has an interest, see supra notes 179-80 and accompany-
ing text.

197. See supra notes 184-85 and accompanying text.
198. The possible cancellation of insurance coverage or the possible substantial increase

in premiums for coverage also have deterrent effects, even if the amount of compensatory
damages should fall within the insurance policy's damages coverage.

199. Although courts and commentators have stated several other purposes of punitive
damages, these other purposes do not withstand analysis. See Ellis, Fairness and Efficiency
in the Law of Punitive Damages, 56 S. CAL. L. REv. 1, 3-12 (1982).

200. See Schwartz, Deterrence and Punishment in the Common Law of Punitive Dam-
ages: A Comment, 56 S. CAL. L. Rv. 133, 137-43, 147 (1982).

201. For a detailed discussion and rejection of the imposition of punitive damages under
the doctrine of vicarious liability or 'complicity rule,' see Ellis, supra note 199, at 63-71.
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damage awards can force individual and corporate defendants into bank-
ruptcy.Y"0 When a corporation is forced into bankruptcy or into financial
difficulty because of a large punitive damage award, the effects are felt by
employees who lose their jobs, suppliers who lose business, and stockhold-
ers who lose part or all of their investment s In addition, the public in
general may suffer from the temporary or permanent loss of the availabil-
ity of certain products or services. A prime example of this situation
would exist when an airline is forced into bankruptcy as the result of
substantial punitive damage awards in cases concerning an airplane disas-
ter. Because of the possible adverse consequences of the award of puni-
tive damages and the miniscule additional deterrent effects punitive dam-
ages achieve, punitive damages in transstate wrongful death actions
cannot be supported by a deterrent rationale.

Punishment as the policy basis for the award of punitive damages poses
more complex problems. If the defendant in the action is an individual,
the award of punitive damages does punish the individual who engaged in
the egregious conduct. If, however, the defendant is a corporation whose
employee engaged in outrageous misconduct, the punishment justification
for punitive damage misses its target. As was true with regard to the de-
terrence rationale, imposition of punitive damages frequently punishes
other employees, suppliers, and stockholders who are innocent parties.
Although the employee who acted outrageously may in the process be
punished by loss of employment, he suffers no more than other employ-
ees. This indirect punishment of the culprit-if he is discharged-and the
widespread punishment of sinless parties in many instances, cannot be
viewed as a socially acceptable application of community punishment.
Thus, the punishment rationale is supportable, if at all, only when indi-
viduals are defendants.

In many transetate wrongful death actions, the defendant's aggravated
misconduct will constitute a crime .2' To punish individuals adequately in
both a public prosecution and in a private tort action must be viewed as
punishment overkill that is inimical to preferred community policy. Even
though the outrageous conduct that produces a wrongful death falls
within the scope of one or more state's criminal laws, it is common knowl-
edge that, for a variety of reasons, the perpetrator of the crime may not
be prosecuted, or may be subjected to minimal criminal sanctions. The
task, thus, is one of determining whether the individual defendant has
been or is highly likely to be punished adequately in a public criminal

202. See Szuch & Shelley, Time to Elimate Punitive Damages?, NAT'L L.J., Feb. 28,
1983, at 13.

203. See id.
204. See Mailor & Roberts, supra note 193, at 644-46; Schwartz, supra note 200, at 143-
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prosecution. Judges should. be authorized to examine the facts in each
case to determine if the public criminal prosecution has, or in all
probability, will adequately punish the defendant in the wrongful death
action.2" Only if the judge concludes that there has been no punishment,
or inadequate punishment, should individual defendants be responsible
for punitive damages. The task of the judge is an easy one when the de-
fendant's egregious conduct does not fall within the scope of a state's
criminal law, because there is no possibility of double punishment. Even
though a state may not have characterized the conduct as criminal, com-
munity policy dictates the punishment of individuals whose conduct is
malicious, oppressive, or outrageous, and, therefore, they should be re-
sponsible for the payment of punitive damages .2 "

One of the principal concerns about the award of punitive damages is
the potential for excessive jury verdicts.20 7 The recommended policy of
limiting punitive damages to individual defendants should go a long way
in eliminating this concern. Jurors might be far less likely to award exces-
sive amounts of punitive damages when an individual is the defendant
than when a faceless and probably 'deep-pocket' corporation is the defen-
dant. The policy would encourage plaintiffs to sue both the guilty corpo-
rate employees and the corporation. The corporation should be primarily
liable for the payment of compensatory damages, which furthers the loss
distribution objective of imposing vicarious liability on employers for
compensatory damages.2" The individual defendant(s) would be liable for
the punitive damages awarded in appropriate cases and secondarily liable

205. For detailed formulation of this suggestion, see Mallor & Roberts, supra note 193,
at 655-58.

206. Tort scholars are in general agreement that the standards of conduct which will
justify the award of punitive damages should be more precisely delimited than they pres-
ently are. See, e.g., Ellis, supra note 199, at 33-53; Owen, Civil Punishment and the Public
Good, 56 S. CAL. L. Ray. 103, 114-17 (1982); Schwartz, supra note 200, at 146. As these
refinements are made, they also should be employed in transstate wrongful death actions.

207. Judge Kennedy in the case of In re Paris Air Crash, of Mar. 3, 1974, 622 F.2d 1315
(9th Cir.), cert. denied, 449 U.S. 976 (1980) expressed this concern:

The case of Pease v. Beech Aircraft Corp., 38 Cal. App. 3d 450, 113 Cal. Rptr. 416
(1974), illustrates the abrupt upward rise that wrongful death awards might take
if punitive damages were allowed. For the death of four persons who died in a
plane crash, the jury awarded over $4,000,000 compensatory damages and over
$17,000,000 punitive damages .... The frequently violent and dramatic circum-
stances of accidents that lead to wrongful death actions not only would pose this
danger of extreme awards, but also might increase the temptation for a jury to
award punitive damages even when concrete elements of fraudulent or intentional
wrongdoing are absent.

Id. at 1323 (citations omitted).
208. Loss distribution is the principal rational justification for the concept of vicarious

liability. See W. PaossM, Tas LAw or Tors § 69 (4th ed. 1971).
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for compensatory damages that the corporation is unable to pay. Al-
though the individual defendant(s) may not be able to pay the full
amount of damages immediately, he could pay all, or a substantial
amount, over time. This would further the punishment policy reflected in
the award of punitive damages. The possibility that the defendant could
avoid the punishment by declaring bankruptcy is not present because
judgments based on the bankrupt's willful or wanton misconduct are not
dischargeable in bankruptcy." The potential for excessive verdicts
against individual defendants can be controlled by authorizing judges to
control punitive damage issues throughout the trials s or by permitting
juries to determine whether punitive damages should be awarded but re-
quiring judges to assess the amount of any punitive damages.211 From the
perspective of preferred community policies, each significantly affected
state has a supplemental interest and the collective community of states
has a supplemental multistate interest in awarding punitive damages;
however, this is true only against individual defendants who engage in
aggravated misconduct that causes wrongful deaths in transstate cases
when the misconduct is not adequately punished in the criminal law
process.

Policing Identified Interests. Although plaintiffs in wrongful death
actions have claimed that the failure to award punitive damages in
wrongful death actions-when punitive damages are awarded in personal
injury or survival actions-constitutes a denial of equal protection, courts
have almost universally denied these claims.212 The courts have held that
a legislature rationally can conclude that defendants in wrongful death
actions should not be exposed to the possible award of excessive damages,
that the punishment of defendants and deterrence of unauthorized con-
duct can be achieved better in personal injury cases than in wrongful
death actions, or that the primary function of a wrongful death action
should be compensation of those who suffer losses as the result of the
wrongful death rather than punishing the defendant. 18 Thus, the as-
serted interests of those states that deny punitive damages in wrongful
death actions in protecting resident defendants from excessive liability
should not be viewed as incompatible with fundamental community

209. See 11 U.S.C. § 523(a)(6) (1979).
210. This suggestion is proposed by Professor Owen. See Owen, supra note 206, at 120.

Because many choice of law cases are tried in federal courts, this suggestion poses potential
seventh amendment problems. See generally, C. WMGHT & A. MLER, FEns:RAL PRlcric
AND PROCEDURE §§ 2301-17 (1971).

211. Professors Mallor & Roberts make this proposal. See Mallor & Roberts, supra note
193, at 664-66. This proposal also is subject to the seventh amendment problems mentioned
in the preceding footnote.

212. See M. MINZER, D)AmAms, supra note 168, at § 22.7313).
213. See id.
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policies.
Accommodating Identified Interest. The policy that best pro-

motes net-aggregate, long-term common interests, and is the best rule of
law, is the imposition of punitive damages on individuals who engage in
aggravated misconduct and who are not adequately punished by the
criminal law process.2 14 This policy is identical to and, therefore, pro-
motes the supplemental interests of all significantly affected states and
the supplemental multistate interests of the collective community of
states at stake in transstate wrongful death actions. Application of the
recommended policy in cases in which the defendant's state of residence
has an asserted interest in protecting its resident defendants from exces-
sive punitive damages awards may be defeated in a limited number of
cases. This asserted interest will be defeated only in those cases in which
an excessive verdict is rendered. Because the policy is limited to individ-
ual defendants and incorporates either judicial control or judicial assess-
ment of damages,21 5 this asserted interest should rarely, if ever, be totally
denied. If one or more of the states in which the egregious conduct or
resulting death occurred authorize the award of punitive damages, those
states' asserted interests in deterring outrageous conduct and punishing
those who engage in this conduct might be denied. The denial, however,
will be minimal, if at all. Because imposition of punitive damages on cor-
porations promotes only minimally, if it does at all, the asserted interests
in deterring and punishing egregious conduct,216 these asserted interests
will be minimally denied. When the defendant is an individual who has
been punished adequately in the criminal process, these states' asserted
interests in deterring and punishing outrageous conduct should be viewed
as, already having been promoted in the public prosecution and need not
be additionally furthered in private litigation. Denial of the asserted in-
terests of one or more of these states in a few cases or only minutely must
be viewed as a more acceptable accommodation of the implicated inter-
ests than the application of a law that either awards or denies punitive
damages in all cases. Application of either of these laws would deny the
asserted and supplemental state interests and supplemental multistate
interests of the collective community of states reflected in the recom-
mended policy. This policy should be applied regardless of the domestic
laws of the significantly affected states as the best transstate law applica-
ble to punitive damages in wrongful death actions, because the policy
best promotes net-aggregate, long-term common interests in all transstate
cases.

214. For documentation that this is the best rule of law, see supra notes 197-211 and
accompanying text.

215. See supra notes 210-11 and accompanying text.
216. See supra notes 200-01 and 203-204 and accompanying text.
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V. CONCLUSION

Today, there is a general consensus among contemporary choice of law
commentators who have proposed a choice of law theory that courts
should consider several types of interests: (1) the asserted interests of
all significantly affected states; (2) asserted multistate interest; and (3)
those supplemental interests reflected in preferred community policies of
the significantly affected states and of the collective community of states.
Although identification of all of these interests may pose difficult
problems in some cases, a systematic approach to interest identifica-
tion,217 including a careful reading of available literature and reflection
about the problem, can resolve the problems in most cases. In those cases
in which the systematic consideration of relevant information does not
adequately resolve the problem, courts should determine the preferred
outcome in the case and construct policies and interests that will produce
the desired outcome. Even though there is considerable agreement about
the interests that should be considered, there is considerable scholarly
debate about how choice of law cases should be resolved when there are
competing and conflicting interests. The appropriate answer in choice of
law cases, as in all other cases, is that the interests should be accommo-
dated by applying a policy that best promotes net-aggregate, long-term
common interests. That policy, which would be the best rule of law,
should be applied as a transstate law to resolve all of the same types of
choice of laws cases regardless of the intrastate laws of the significantly
affected states.

In the context of claims concerning the award of damages in transstate
wrongful death actions, two of the principal claims that will be made in
the future are those concerning the award of nonpecuniary damages and
those concerning the award of punitive damages. The best rule of law
applicable to claims concerning noneconomic losses is one of permitting
complete recovery of all losses, pecuniary and nonpecuniary, and of all
reasonable costs incurred in obtaining recovery, including reasonable at-
torneys' fees and litigation costs.'1" The best rule of law applicable to
claims concerning punitive damages is one of imposing punitive damages
on individuals who engage in outrageous conduct and who are not ade-
quately punished in the criminal process.'" Both of these best rules of
law should be applied as transstate laws in appropriate cases.

217. For an outline of these procedures, see supra notes 96-134 and accompanying text.
218. For discussion indicating why this is the best rule of law, see supra notes 183-89

and accompanying text.
219. For discussion indicating why this is the best rule of aw, see supra notes 197-211

and 214-216 and accompanying text.

1984]




