The New Conflicts-Limitations
Act
by Robert A. Leflar*
The new Uniform Conflict of Laws-Limitations Act,1 promulgated by
the National Conference of Commissioners on Uniform State Laws (NCCUSL) in 1982, is designed to serve the functions of a traditional 'borrowing act, ' but it breaks away from longtime choice of law concepts applicable to statutes of limitation. In the past, time for bringing suit statutes
have been characterized as procedural laws; thus, in conflict of laws cases,
the relevant limitations rule of the forum state usually would be applied.'
This sometimes produced odd results. Causes of action that had ceased to
exist under the state law that created them were enforced in other states,'
and claims still perfectly valid were held to be barred by some other
state's shorter limitations period.'
The history of common law conflicts limitations adjudication can be
reviewed briefly. The early cases were simple. A forum state's limitation
period, regarded as a procedural rule, was applied regardless of whether it
was longer, shorter, or calculated in some manner different from that employed in the other factually connected states.6 Application of this
* Distinguished Professor of Law, University of Arkansas. Professor of Law Emeritus,
New York University. Author, AMERICAN CONPLicTs LAW (3rd ed. 1977). Commissioner of
Uniform State Laws from Arkansas since 1945.
1. 12 U.L.A. 46 (Supp. 1983).
2. See 51 AM. JUR. 2D Limitations of Actions § 67 (1970).
3. See, e.g., Valente v. Boggiano, 107 N.J.L. 456, 154 A. 817 (1931).
4. A notorious recent example of this effect is Schreiber v. Allis-Chalmers Corp., 611
F.2d 790 (10th Cir. 1979), in which the six year statute of limitations of the Mississippi
forum (before transfer to Kansas for trial pursuant to 28 U.S.C. § 1404(a) (1976)) was held
to allow maintenance of an action by a Kansas plaintiff against a Wisconsin defendant
served in Mississippi on a Kansas tort claim that would have been long since barred under
the much shorter statutes of both Kansas and Wisconsin.
5. E.g., Maki v. George R. Cooke Co., 124 F.2d 663 (6th Cir. 1942).
6. Cf. Ailes, Limitation of Actions and the Conflict of Laws, 31 MICH.L. REv. 474, 480
(1933) (supports procedural characterization of statutes of limitations); Risinger, "Substance" and "Procedure" Revisited: With Some Afterthoughts on the Constitutional
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method produced decisions that had no relation to the substantive existence or nonexistence of sister state causes of action sued on in other
states.'
The theory that limitations laws affected the remedy only and not the
substantive right, though generally accepted, was unrealistic; time and
again it was pointed out that a right that was no longer legally enforceable was not much of a legal right and that claims valid under the law that
created them and which violated no strong public policy of a sister state
ought to be given full faith and credit in the sister state.$ United States
Supreme Court decisions nevertheless conferred constitutional acceptance
on the procedural characterization.9
The illogic of the characterization and its consequences encouraged the
development of exceptions. The principal exception was for so called
'built in' limitation provisions applicable 'specifically' to the cause of action itself. If the extrastate cause of action sued on was statutory (not
based on common law) and the substantive statute contained a limitation
on time for suit, that 'built in' limitation was deemed so much a part of
the statutory cause of action that it was to be applied wherever suit was
brought. 10 The statutory cause of action existed as long as the statute said
it did, and no longer. The limitation period did not have to be set out in
the very same statute to come within the exception; it was enough that
the limitation be imposed specifically upon particular causes of action,
even by a separate statute." This specificity, rather than the 'built in'
Problems of IrrebuttablePresumptions, 30 U.C.L.A. L. REv. 189, 209 (1982) (historical and
jurisprudential analysis rejecting traditional characterization of the two concepts). See generally E. ScoLss & P. HAY, Coni cT OF LAWS 59-67 (1982).
7. See, e.g., Bournias v. Atlantic Maritime Co., Ltd., 220 F.2d 152 (2d Cir. 1955).
8. See, e.g., Martin, Statutes of Limitations and Rationality in the Conflict of Laws,
19 WASHBuRN LJ. 405 (1980); Wurfell, Statutes of Limitations in the Conflict of Laws, 52
N.C.L. Rzv. 489 (1974); Comment, The Statute of Limitations and the Conflict of Laws, 28
YaLz L.J. 492 (1919) (by Lorenzen); Comment, Limitation of Action-Conflict of
Laws-Lex Fori or Lex Loci?, 35 Tx. L. REv. 95 (1956); Note, Statutes of Limitation: Lex
Loci or Lex Fori, 47 VA. L. REv. 299 (1961). The original conflicts Restatement employed
the traditional procedural characterization for limitations generally. RESTATEMENT Or CoNrncr OF LAws §§603, 604, 605 (1934). The 1971 Restatement partially modified that position. R rATEMzNr (SEcoND) OF CONFLICT OF LAWs §§ 141, 142, 143 (1971) [hereinaftercited

as

RESTATEmENT (SecoND)].

The most comprehensive discussion of the entire problem is in

Grossman, Statutes of Limitations and the Conflict of Laws: Modern Analysis, 1980 Afuz.
ST. L.J. 1.
9. See Watkins v. Conway, 385 U.S. 188 (1966); Wells v. Simonds Abrasive Co., 345
U.S. 514 (1953); M'Elmoyle v. Cohen, 38 U.S. (13 Pet.) 312 (1839); see also Vernon, Some
ConstitutionalProblems in the Conflict of Laws and Statutes of Limitations, 7 J. Pus. L.

120 (1958).
10. See The Harrisburg, 119 U.S. 199 (1886) (wrongful death act), overruled, Moragne v.
States Marine Lines, Inc., 398 U.S. 375, 409 (1969).
11. See Davis v. Mills, 194 U.S. 451, 454 (1904); Bournias v. Atlantic Maritime Co., 220
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feature, provided the basis for avoiding procedural characterization.
Other exceptions, less clearly defined, were suggested occasionally in
opinions."
A few courts rejected outright the procedural characterization for limitations rules and simply called them substantive. The New Jersey Supreme Court took the lead in this rejection of the traditional approach. In
Heavner v. Uniroyal, Inc.,13 all of the facts in a products liability case
were centered in North Carolina. North Carolina's nonspecific statutory
period already had run out on plaintiff's claim by the time plaintiff filed
suit against defendant in New Jersey, where defendant's corporate headquarters were located. New Jersey's longer limitations period had not expired at that time.14 The New Jersey court held that the North Carolina
general limitations law had operated to terminate the North Carolina
cause of action.'5 A few other courts recently have rendered similar decisions." The slow moving judicial trend appears to be in that direction,
entirely apart from legislative intervention.
More than three-fourths of the states, however, have enacted so called
borrowing statutes, with the result that courts in a forum state having
one of these statutes will apply, in varying circumstances, some or all of
the limitations law of some other state. The forum state is said to borrow the limitations rule of the other state and apply it as though it were
the forum's own law.18 Analysis of the borrowing statutes is difficult because of their variety. They differ in designating the circumstances in
which the other, or what other, state's law is to be applied. "
Dean Vernon has identified seventeen different designations of borF.2d 152 (2d Cir. 1955).

12. See, e.g., Wood & Selick, Inc. v. Compagnie Generale Transatlantique, 43 F.2d 941
(2d Cir. 1930) (avoidance of substantive aspect of a foreign state's limitations statute).
13. 63 N.J. 130, 305 A.2d 412 (1973).
14. Id. at 145, 305 A.2d at 421.
15. Id. at 134, 305 A.2d at 418.
16. See, e.g., Henry v. Richardson-Merrell, Inc., 508 F.2d 28 (3d Cir. 1975) (based on
New Jersey conflicts law); Waldron v. Armstrong Rubber Co., 393 Mich. 760, 223 N.W.2d
295 (1974) (applying Indiana limitations law); see also Air Products & Chemicals, Inc. v.
Fairbanks Morse, Inc., 58 Wis. 2d 193, 206 N.W.2d 414 (1973) (general choice of law principles applied to the limitations issue).
17. Vernon, Statutes of Limitation in the Conflict of Laws: Borrowing Statutes, 32
ROCKY MTN. L. Rav. 287, 294 (1960) [hereinafter cited as Vernon, Borrowing Statutes]. As
of 1960, the following states were without borrowing legislation: Arkansas, Connecticut,
Georgia, Maryland, Michigan, New Hampshire, New Jersey, New Mexico, North Dakota,
South Carolina, South Dakota, and Vermont.
18. Vernon, Borrowing Statutes, supra note 17.
19. These statutes are described in Ester, Borrowing Statutes of Limitation and Conflict of Laws, 15 U. FLA. L. Rgv. 33 (1962) and more fully in Vernon, Borrowing Statutes,
supra note 17.
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rowed law among the thirty-eight states"0 listed as having borrowing statutes, with no one particular designation prescribed in more than six
states.2 1 The borrowings include application of other states' limitations
periods: (1) to claims barred in the state in which they accrued and to
claims asserted by nonforum state citizens who have held the claim ever
since its accrual,"3 (2) to claims in which all involved parties are nonresidents of the forum, 23 (3) to claims in which the other state's bar became
effective while the defendant resided in the accrual state, while the plaintiff resided in the accrual state, or while the defendant resided in the
accrual state if the claim involved a contract made and to be performed
there," (4) to claims for personal injury to nonresidents of the forum
state," (5) to extrastate claims barred by the law of any state in which
the defendant previously resided, or that became barred while the plaintiff resided in that state, or while all the parties resided in the other
statee (6) to claims barred by the law of a state from which the defendant migrated after residing there for at least one year,' (7) to claims
that accrued in states whose limitations period, now run, is shorter than
the forum's, unless the claim accrued in favor of a resident of the forum
state,' and (8) to claims asserted in four other equally or more complex
fact situations.2 The one conclusion that can be drawn from this unruly
assemblage of statutes and their uncertain interpretationss" is that they
afford little or no wise guidance in the formulation of a better law to govern choice of law in statute of limitations cases.
The drafting and promulgation of a proposed uniform borrowing act
nevertheless was attempted in the 1950s. The Uniform Statute of Limitations on Foreign Claims Act was produced in 1957.3 Section 2, which set
out the essence of the Act, was short and sharp: "[T]he period of limita20. Vernon, Borrowing Statutes, supra note 17, at 294-96. As of 1960, the thirty-eight
states include: Alabama, Alaska, California, Colorado, Delaware, Florida, Hawaii, Idaho,
Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Massachusetts, Minnesota,
Mississippi, Missouri, Montana, Nebraska, Nevada, New York, North Carolina, Ohio,
Oklahoma, Oregon, Pennsylvania, Rhode Island, Tennessee, Texas, Utah, Virginia, Washington, West Virginia, Wisconsin, and Wyoming.
21. Id.
22. Id. at 294.
23. Id.
24. Id. at 295.
25. Id.

26. Id. at 295-96.
27.

Id. at 296.

28. Id.
29. Id.
30. Cf. Nordstrom, Ohio's Borrowing Statute of Limitations-A Quaking Quagmire in a
Dismal Swamp, 16 OHio ST. L.J. 183 (1955).
31. UNIF. STATuTz oP LIMrrATIONS ON FoUGN CLAMS ACr, 14 U.L.A. 507 (1980).
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tion applicable to a claim accruing outside of this state shall be either
that prescribed by the law of the place where the claim accrued or by the
law of this state, whichever first bars the claim."' The major difficulty
with this act was its abrupt harshness. It cut all sorts of Gordian knots by
providing simply that the governing law should be the one that prescribed the shorter period: "whichever first bars the claim." The concerns
of justice, as well as those of conflicts theory, were totally disregarded: simplification of the judicial task, in mechanical fashion, was
the only choice influencing consideration that was taken into account.
Over several years, only three states adopted the Act.3 It was not accepted either as a sound solution to the choice of law problem or as a
uniform act."
The need for an acceptable uniform act still persisted. The Conference
of Commissioners then established a new committee with instructions to
draft an act that would solve multistate limitations problems more fairly
and would be more likely to achieve general adoption by state legislatures. The new Act," promulgated in 1982 and approved by the House of
Delegates of the American Bar Association in 1983, is the subject of this
explanatory comment.
Various approaches to the proposed Act were first presented in the
committee. The converse of the 1957 Act would have provided that the
longer rather than the shorter of the competing limitations periods should
prevail. This was quickly rejected; it would be a similarly unreasoned and
purely mechanical solution. A comprehensive draft was then prepared
with specific provisions regarding what limitations law should govern in
just about every conceivable situation, in keeping with what were thought
to be the best results for each set of facts. This, too, was laid aside, not
only because it was lengthy and complex, but because there was no assurance that the committee's advance conception could include all conceivable situations. Also, there was room for difference of opinion concerning
32. Id. § 2, 14 U.L.A. 507, 508; see Vernon, The Uniform Statute of Limitations on
Foreign Claims Act: A Discussion of Section Two, 4 ST. Louis U.L.J. 442 (1957).
33. 14 U.L.A. at 507. The states that adopted the act were: Oklahoma, OKLA. STAT.
ANN. tit. 12 §§ 104-108 (West Supp. 1982-83); Pennsylvania, 42 PA. CoNs. STAT. ANN. § 5521
(Purdon 1981); West Virginia, W. VA. CobB §§ 55-2A-1 - 55-2A-6 (1981).
34. In fact, in 1978, the National Conference of Commissioners on Uniform State Laws
officially withdrew this Act from the list of approved uniform acts. 14 U.L.A. 507 (section 2
withdrawn 1978).
35. The drafting committee consisted of Francisco L. Acevedo Nogueras, Puerto Rico;
Harvey Bartle, 1I1, Pennsylvania; Jack Davies, Minnesota; Peter J. Dykman, Wisconsin; Lionel H. Frankel, Utah; and Robert A. Lefiar, Arkansas, chairman. James A. Martin of the
University of Michigan Law School served as Reporter, and Judge Charles W. Joiner of
Michigan was chairman of the Review Committee.
36. UNIF. CONFLICT OF LAWS--IMirrATIONS AcT, 12 U.L.A. 46-49 (Supp. 1983).
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whether all the 'best' results thus prescribed were really best. Another
draft, also lengthy, undertook to combine traditional conflicts practices
with approaches employed in several of the best known state borrowing
statutes.'7 This draft was also dropped; the adjective 'Byzantine' was used
with reference to it.
'True believers' (mostly outside the committee) in one or another of the
currently popular choice of law theories, most of which have some following in state conflicts limitations decisions (governmental interest analysis,'8 the Restatement (Second) most significant relationship test, 9 Pro'
and even the present
fessor David Cavers' principles of preference,40
writer's five choice-influencing considerations"), suggested that the Act
be drafted along the lines of their favored conflicts theory. The committee
knew that its Act, if it were to make a single choice among currently competing choice of law theories, would receive only fractional acceptance
among the states. One extreme effort attempted an eclectic combination
of all these accepted choice of law theories, including those of both the
first Restatement and the Restatement (Second).' 2 Needless to say, that
draft was never (and never could be) completed.
The proposed Uniform Act, as finally drafted and promulgated, is as

follows:
37. See supra text accompanying notes 17-21.
38. See, e.g., Schum v. Bailey, 578 F.2d 493 (3d Cir. 1978); Farrier v. May Department
Stores Co., 357 F. Supp. 190 (D.D.C. 1973); see Milhollin, Interest Analysis and Conflicts
Between Statutes of Limitation, 27 HASTINGs L.J. 1 (1975); Note, An Interest-AnalysisApproach to the Selection of Statutes of Limitation, 49 N.Y.U. L. Rav. 299 (1974); Case Note,
Conflict of Laws-An Interest Analysis Approach to Wyoming's Borrowing Statute, 15
LAND & WATER L. Rsv. 717 (1980). The evident difficulty with interest analysis, which in
another sense is a major advantage, is that any competent lawyer can discover interests in
any state that has contacts with the factual situations and can at the same time blandly
assert that no other state or states possess truly substantial interests. Cf. Sedler, Interest
Analysis and Forum Preference in the Conflict of Laws: A Response to the 'New Critics',
34 MERCER L. REv. 593 (1983).
39. See, e.g., REsTATEMEN (SEcoND) OF CONLICT oF LAws §§ 145, 188 (1971), [hereinafter cited as REsTATEMENT (SEcoND)); see also Myers v. Cessna Aircraft Corp., 275 Ore. 501,
553 P.2d 355 (1976) (substantial interest analysis also employed; eclectic effect). Cf. Comment, The Impact of Significant Contacts on the Pennsylvania Borrowing Statute, 72
DICK. L. Rxv. 598 (1968). See generally, Reese, The Second Restatement of Conflict of
Laws Revisited, 34 MEacu L. Rev. 501, 505-07 (1983).
40. See Neumeier v. Kuehner, 31 N.Y.2d 121, 286 N.E.2d 454, 335 N.Y.S.2d 64 (1972)
(not a limitations case).
41. See Air Products & Chemicals, Inc. v. Fairbanks Morse, Inc., 58 Wis. 2d 193, 206
N.W.2d 414 (1973). Cf. Posnak, Choice of Law: A Very Well-CurriedLeflar Approach, 34
MER= L. Rev. 731 (1983).
42. See Leflar, Choice of Law: A Well-Watered Plateau,41 LAw & ComraMP. PRoBs. 10
(1977). Cf. Reppy, Eclecticism in Choice of Law: Hybrid Method or Mishmash?, 34 MERcRE L. Rev. 645 (1983).
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§ 1. Definitions
As used in this [Act]:
(1) "Claim" means a right of action that may be asserted in a
civil action or proceeding and includes a right of action created
by statute.
(2) "State" means a state, commonwealth, territory, or possession of the United States, the District of Columbia, the Commonwealth of Puerto Rico, a foreign country, or a political subdivision of any of them.

§ 2. Conflict of Laws; Limitation Periods
(a) Except as provided by Section 4, if a claim is substantively
based:
(1) upon the law of one other state, the limitation period
of that state applies; or
(2) upon the law of more than one state, the limitation
period of one of those states chosen by the law of conflict
of laws of this State, applies.
(b) The limitation period of this State applies to all other
claims.
§ 3. Rules Applicable to Computation of Limitation Period
If the statute of limitations of another state applies to the assertion of a claim in this State, the other state's relevant statutes
and other rules of law governing tolling and accrual apply in
computing the limitation period, but its statutes and other rules
of law governing conflict of laws do not apply.

§ 4. Unfairness
If the court determines that the limitation period of another
state applicable under Sections 2 and 3 is substantially different
from the limitation period of this State and has not afforded a
fair opportunity to sue upon, or imposes an unfair burden in
defending against, the claim, the limitation period of this State
applies.

§ 5. Existing and Future Claims
This [Act] applies to claims:
(1) accruing after the effective date of this [Act]; or
(2) asserted in a civil action or proceeding more than one year
after the effective date of this [Act], but it does not revive a
claim barred before the effective date of this [Act].'
The most noticeable fact about the new Act, as already noted, is that it
does not single out or employ any particular one of the several choice of
43. 12 U.L.A. 46-49 (Supp. 1983).
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law approaches now followed in the different states." Each state is left to
determine the law upon which the claim is substantively based, its own or
that of another state. The only limit on a state's choice of substantively
governing law is the federal limit, a restraint that is primarily constitutional. Before a state's substantive law may be validly applied to govern
any event or transaction, the state must have had a "significant contact
or significant aggregation of contacts, creating state interests," with the
parties and the occurrence.' Thus, the forum state's own conflicts law
will always choose the limitations law that is substantively governing. The
Commissioners on Uniform State Laws were not undertaking to lay down
once and for all the whole body of conflicts choice of law. They attempted
only to coordinate limitations cases with the rest of conflicts law as it now
exists or may come to exist at some future time in any state that adopts
the Act. American conflicts law may, in the course of the years, come to
be unified, but that is another and much larger task. If it does become
unified, the new Act on limitations will continue to fit into the choice of
law picture, for each individual state as well as for all states.
The conclusion that each state's own body of conflicts law must be left
to govern its choice of law decisions, including those presenting limitations problems, was easily reached. The committee agreed to this proposition almost from its first meeting, and the Conference of Commissioners
readily accepted the committee's conclusion. Other less easily resolved
problems, however, also required answers. Differing precedents and contradictory reactions among committee members required more extensive
study, argument, and analysis.
Most conflict of law theorists, including those on the conflicts limitations committee, agree that it should be possible to test the choice between potential choices of law by reference to the purposes or functions
served in society and the economy by the particular body of laws within
which the choices are to be made. This is in keeping with a kind of governmental interest analysis as an approach to conflicts problems. Oddly,
in conflicts cases and comments dealing with statutes of limitations, there
has been little analysis in terms of the purposes and functions of statutes
of limitations. These have been taken for granted, perhaps on the assumption that everyone already understands them. An attempt to reidentify them should be of value in connection with the conflicts problem.
One fairly early statement that has been frequently quoted is as follows:
44. See Kay, Theory into Practice: Choice of Law in the Courts, 34 MERCER L. Rev.
521 (1983) (indicating the variety of theoretical approaches American courts employ in
choice of law cases). Cf. Leflar, The Nature of Conflicts Law, 81 COLUM. L. REv. 1080
(1981).
45. Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981); Home Ins. Co. v. Dick, 281 U.S. 397
(1930); see Leflar, Choice of Law: States' Rights, 10 HoFsTRA L. REv. 203 (1981).
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Statutes of limitation are statutes of repose, intended to prescribe a
definite limit of time within which the remedies included within their
provisions must be prosecuted. They are designed to afford security from
stale demands, when, from lapse of time, death of witnesses, failure of
memory, loss of vouchers, and other causes, the true state of the transactions may be incapable of explanation and the rights of the parties cannot be satisfactorily investigated. Whether the cause of action has accrued within or without the state, the reason for the statute
is the same,
46
and the Legislature has seen fit to make no distinction.
Mr. Justice Jackson, in a 1944 United States Supreme Court case, said:
Statutes of limitation, like the equitable doctrine of laches, in their
conclusive effects are designed to promote justice by preventing surprises
through the revival of claims that have been allowed to slumber until
evidence has been lost, memories have faded, and witnesses have disappeared. The theory is that even if one has a just claim it is unjust not to
put the adversary on notice to defend within the period of limitation and
that the right to be free 4of
stale claims in time comes to prevail over -the
7
right to prosecute them.

A more recent Rhode Island decision expresses essentially similar ideas:
The defense asserts that the paramount function of the statute of limitations is that it preserves social tranquility and that it should be narrowly construed to better achieve its purpose. We think their argument
fails to take proper cognizance of the fundamental concept for which the
statutes were designed. It is eminently clear that statutes of limitations
were intended to prevent the unexpected enforcement of stale claims
concerning which persons interested have been thrown off their guard for
want of seasonable prosecution. They are, to be sure, a bane to those who
are neglectful or dilatory in the prosecution of their legal rights .... As a
statute of repose, they afford parties needed protection against the necessity of defending claims which, because of their antiquity, would place
the defendant at a grave disadvantage. In such cases how resolutely unfair it would be to award one who has willfully or carelessly slept on his
legal rights an opportunity to enforce an unfresh claim against a party
who is left to shield himself from liability with nothing more than tattered or faded memories, misplaced or discarded records, and missing or
deceased witnesses. Indeed, in such circumstances, the quest for truth
might elude even the wisest court. The statutes are predicated on the
reasonable and fair presumption that valid claims which are of value are
not usually left to gather dust or remain dormant for long periods of

46. Davis v. Munie, 235 I11.620, 621, 85 N.E. 943, 944 (1908).

47. Order of R.R. Telegraphers v. Railway Express Agency, Inc., 321 U.S. 342, 348-49
(1944).
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Two major concerns are evident from these dicta. These are: (1) the protection of defendants from lawsuits on claims when fair defenses no
longer may be available;4' and (2) the prevention of possibly unjust judgments in actions so delayed that a reliable determination of the relevant
facts is jeopardized.
Does this emphasis in judicial statements represent a slight apologetic
tendency on the part of courts that, in writing opinions, feel a need to
defend themselves and their law against the complaints of aggrieved parties whose valid claims have become legally unenforceable? Does it put
argumentative weight on reasons that are expected to appear most persuasive to losing parties while underemphasizing other reasons that have
a less persuasive sound? Are there other reasons?
In the conflicts limitations cases themselves, there is little or no analysis in terms of the purposes and functions of limitations law. The concern
most dwelt upon is the efficient operation of the courts. This can embrace
the virtue of cutting down on court overload by eliminating cases (including some that might be hard to try) from the docket, as well as assurance
of a higher quality of judicial justice by discarding cases in which justice
might be difficult to achieve due to the disappearance of relevant evidence. Protection of trusting defendants is rarely discussed.
The legislatively determined length of limitations periods has been affected not only by considerations relating to the probable permanence
and continuing availability of relevant evidence, but also by "the relative
favor with which the legislature looks upon certain types of claims or certain classes of plaintiffs or defendants."' 50 The interests of plaintiffs at
times have been deemed deserving of special protection contrary to the
interests of defendants, by statutes and interpretations delaying the inception of limitations periods for infancy" or other grounds.'2 Dozens of
other identifiable interests have influenced both legislatures and courts in
their formulation and interpretation of limitations law, especially in the
48. Wilkinson v. Harrington, 104 R.I. 224, 243 A.2d 745, 752 (1968).
49. "Statutes of limitations are primarily designed to assure fairness to defendants."
Burnett v. N.Y. Central R.R., 380 U.S. 424, 428 (1965).
50. Developments in the Law, Statutes of Limitations, 63 HARv. L. REv. 1177, 1185-86
(1950).
51. See, e.g., Fess v. Parke, Davis & Co., 113 Ill. App. 3d 133, 446 N.E.2d 1255 (1983)
(minor's action in tort for injuries held to be tolled until two years after minor reaches
majority).
52. The 'time of discovery' rule, now accepted in a majority of states in medical malpractice cases, is an illustration. See Teeters v. Curry, 518 S.W.2d 512 (Tenn. 1974) (pregnancy
more than two years after purported tubal ligation); see also Family Say. & Loan, Inc. v.
Cicarello, 157 W. Va. 983, 207 S.E.2d 157 (1974) (legal malpractice action, 'time of discovery' rule applied).
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last half-century." These interests seldom have been broad or far
reaching.
There have been other efforts, though not very elaborate ones, to list
the reasons that underlie limitations law. The best of these summaries, it
is submitted, appears in a recent student note:"
(1) to promote the achievement of justice by the courts;
(2) to provide stability to potential defendants and to society in general;
and
(3) to promote the efficient use of judicial resources. 5
These reasons seem to sum up all that have been mentioned, however
vaguely. The first has to do with avoiding the trial of cases that cannot be
tried fairly. The second refers to the frequently emphasized protection of
defendants who may be unable to protect themselves, but also emphasizes society's interest in ultimate stability. The third recognizes that the
trial of long delayed claims may cost more than it is worth to the administration of a reasonably efficient judicial system. If a fourth consideration
were added, it would relate to the effectuation of social attitudes contained in statutes that express favor or disfavor toward certain classes of
claims or parties. This fourth reason probably belongs in the list.
What did these analyses lead to when it came down to the actual drafting of a uniform conflicts limitations act? An explanation in terms of basic choice influencing considerations, fundamental to modern conflicts
law, is appropriate. These considerations, or at least most of them, are set
out in the Restatement (Second) of Conflict of Laws, section 6," and have
been compressed by the present writer into five factors:
(1) Predictability of results;
(2) Maintenance of interstate and international order;
(3) Simplification of the judicial task;
(4) Advancement of the forum's governmental interests; and
(5) Application of the better rule of law. 7
53. See, e.g., Parzek v. New Eng. Log Homes, 92 A.D.2d 954, 460 N.Y.S.2d 698 (1983)
(inception of limitation period delayed until plaintiff discovered breach of warranty); Adler
v. Beverly Hills Hosp., 594 S.W.2d 153 (1980) (inception of limitation period delayed until
plaintiff was released from mental hospital).
54. Note, Limitation Borrowing in Federal Courts, 77 MICH. L. REv. 1127 (1979) [hereinafter cited as Note, Limitation Borrowing]; see also Callahan, Statutes of Limitation-Background, 16 OHIO ST. L.J. 130 (1955).
55. Note, Limitation Borrowing, supra note 54, at 1128.
56. RESTATEMENT (SEcoND) § 6.
57. The five choice-influencing considerations are explained in Leflar, AMERICAN CONFLICTs LAW 205-15 (3d ed. 1977). An earlier explanation, in somewhat greater detail, appeared in Leflar, Choice-Influencing Considerationsin Conflicts Law, 41 N.Y.U. L. REV.
267 (1966); Leflar, Conflicts Law: More on Choice-Influencing Considerations,54 CALw. L.
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Not all of the considerations are relevant in every situation; in some situations, only one or two will furnish the guide to a sound choice of law.
While the considerations can be employed as guides to decision in individual cases, they serve equally well-perhaps better-as guides to proper
choice of law generally.
In the conflicts limitations area, predictability is important, both when
a claim comes into existence and at subsequent times while the claim remains in unimplemented existence, with delay attributable to disputes, to
forgetfulness, to misunderstanding, to misrepresentation, to trustfulness,
or to any of a score of other possibilities. It is true that the parties at the
claim's inception probably are not thinking about the time within which a
lawsuit on it must be brought, but this is one of the things their lawyers
might think about, and the parties need to know the answer not long
after the claim accrues. In fairness, they ought to know the answer, or be
able to know it, well before one of them, through his lawyer, starts searching the lawbooks to discover the state with the longest limitation period
in which the action might be filed. Once delay is evident, fairness to both
plaintiffs and defendants demands that a specific limitations period be
both knowable and controlling. One state whose law is relevant and can
reasonably be known in advance is the state upon whose substantive law
the claim is based. The limitations laws of some other states may be
available, but those of the substantively governing state surely are, and
its relevance outranks all others. For tolerable predictability when predictability is needed, its law is the best.
Maintenance of orderly relations between the states will not be affected
much by choices between statutes of limitations. This second choice-influencing consideration, of prime importance in international transactions, has less significance in most interstate litigation. Our states seldom
go to war with each other, and never over such issues as whether private
civil actions are timely filed.
Simplification of the judicial task is also not a major consideration with
limitations questions. True, the judicial task is most completely simplified
by concluding that the action is barred, and the old 1957 uniform law,
which always applied the shorter act ("whichever bars the claim")," was
grounded primarily on this consideration. The judicial task, however, is to
try cases that are not barred and that deserve trial under properly governing law. Apart from that, it is agreed that from practical necessity
courts must, in general, apply their own procedural rules. It would be an
Rzv. 1584 (1966); and was based largely on Cheatham and Reese, Choice of the Applicable
Law, 52 COLUM. L. Rzv. 959 (1952) and Yntema, The Objectives of Private International
Law, 35 CAN. B. REv. 721 (1957).
58. Uew. STATuTe oF I rrAToNs ON FORRIGN CLwAs Acr, § 2, 14 U.L.A. 507, 508
(1980).
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impossibly burdensome task, and a useless one, for courts to master and
apply the mass of procedural rules of every other state from which transitory causes of action might be brought.2 This burden, however, does not
apply to limitations rules, even though they have traditionally been classified as procedural."0 They are, with rare exceptions, simple and exact;
one specified period of time can be calculated as readily as another. The
practicalities of internal judicial operation do not require that the forum's
limitations laws always be applied; that this has been done in the past
was due to historical accident whereby the word 'remedy' was too broadly
correlated with the word 'procedure.' They are not synonyms. A forum
court will rarely be overburdened in performing its judicial tasks by having to apply another state's limitations law, whether the period is shorter
or longer than that of the forum.
The fourth consideration, advancement of the forum's governmental interests, may be relevant. For one thing, the forum state may have substantial contacts with the parties and the facts. These contacts are the
basis from which governmental interests are discoverable; without contacts a state has no interests to be discovered. If a state has any contacts,
however miniscule, ingenious counsel can assert state interests growing
out of them, and other counsel can, with equal ingenuity, deny the significance of the contacts and the state interests they are said to produce. If a
state court concludes that there are local interests, it will be inclined to
protect them. It is appropriate to emphasize, however, that the central
interest of a justice-dispensing court in any American state is (or at -least
should be) the rendition of fair, honest, and law-abiding decisions, accurately explained, not only for the benefit of home-state concerns, but for
all litigants and all interests before the court, even residents of distant
states and even against local persons. It is true that state courts do tend
to regard themselves as agents, of a special kind, of the states that elect
or appoint them, and federal courts in diversity cases are supposed to
follow the conflicts law laid down in the courts of the state in which the
federal court sits.61
The fifth consideration, application of the better rule of law, has been
expressly accepted by a number of courts, but more often has been employed by indirection or sub silentio through devices such as characterization, renvoi, and other conceptual 'gimmicks.' With respect to limitations, it would be hard to say that one period of limitation is better than
59. Risinger 'Substance' and 'Procedure' Revisited, 30 U.C.L.A. L. REv. 189 (1982).
60. See, e.g., Valente v. Boggiano, 107 N.J.L. 456, 154 A. 817 (1931).
61. Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1941); see also Day & Zimmerman, Inc. v. Challoner, 423 U.S. 3 (per curiam), vacating 512 F.2d 77 (5th Cir. 1975).
62. See Ehrenzweig, "False Conflicts" and the "Better Rule": Threat and Promise in
Multistate Tort Law, 53 VA. L. Rav. 847 (1967).
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another unless one state's period, applicable to a particular type of claim,
should be so short, so long, or so exaggerated in some other respect that it
would be deemed to afford no fair opportunity to sue upon the claim or to
impose an unfair burden in defending against the claim. A refusal by a
state to apply the 'discovery rule' or some comparable test for a beginning
date in certain malpractice cases might come within that category," as
might interpretations of tolling statutes that allow them to run indefinitely against nonresident defendants who at all times were subject to
valid process conferring personal jurisdiction under 'long arm' statutes."
There may be a few other situations in which some state's anachronistic
limitations rule is so far out of line from currently accepted principles of
justice that a forum court would be justified in rejecting it. This should
happen only if the otherwise governing rule were regarded as operating in
an egregiously unfair fashion. The so called 'escape clause' in section 4 of
the new Uniform Acte" is designed to enable courts to deal fairly with
these unusual situations.
The 'tolling statutes' presented one of the problems. The states' tolling
statutes vary widely in their provisions. Their general effect is to stop
(toll) the running of the limitations period during the continuance of
some extrinsic and presumably relevant fact or event. For example, the
infancy or other incapacity of a claimant is often a statutory ground for
the tolling." So is the fact that a debtor had 'absconded' from the state
or is merely 'absent from' or 'not a resident of' the state.67 The latter
provisions were enacted long before long arm service of process generally
became available. The theory at that time was that an obligor ought not
to have the advantage of terminating his liability during a time when he
could not be brought into the state's courts by local service of process."
Now that nonresident motorist statutes and other long arm service of
process acts have been enacted in all of the states so that absent debtors
generally can be brought into forums in which claims against them prop-

63. See, e.g., Rod v. Farrell, 96 Wis. 2d 349, 291 N.W.2d 568 (1980). See supra note 52

and cases cited therein.
64. See infra notes 69-70.
65. Usra. Conn.CT op LAWS--LIMrrATIONS Acr § 4, 12 U.L.A. 46, 48 (Supp. 1983).
66. See, e.g., O.C.G.A. § 9-3-90 (Michie 1982), GA. Cons ANN. § 3-801 (Harrison 1975)
("Minors, persons who are legally incompetent because of mental retardation or mental illness, or persons imprisoned, who are such when the cause of action accrues, shall be entitled
to the same time after their disability is removed to bring an action as is prescribed for
other persons.").
67. See, e.g., O.C.G.A. J 9-3-94 (Michie 1982), GA. COD As. § 3-805 (Harrison 1975)
("Unless otherwise provided by law, if a defendant removes from this state, the time of his
absence from the state until he returns to reside shall not be counted or estimated in his
favor.").
68. 51 Am.JuR. 2D Limitation of Actions § 154 (1970).
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erly may be tried, much of the purpose behind these particular tolling
statutes has disappeared. Yet few of these statutes have been repealed or
amended, and judicial' decisions go both ways concerning whether the
statutes should be reinterpreted sensibly to eliminate tolling for claims on
which an out of state defendant at all times was susceptible to in-state
suit based on valid long arm service.s
One suggestion to resolve this situation was that the Uniform Act
should prescribe a similar revision of the tolling rule. The committee decided that this would broaden the new Act unduly. Most borrowing statutes, however, either expressly or by interpretation, do include the other
state's tolling provisions as part of the law that they 'borrow.' This is
necessary if the forum court is to reach the same result on the limitations
question that would be reached by a court of the state whose substantive
law governs the cause of action. This is true not only for tolling provisions
but also regarding the times when claims accrue to start the running of
limitations periods. Section 3 treats all tolling and accrual provisions as
substantive parts of the limitations law of any state whose law is held
applicable. 7 1 These provisions are part of that state's law as that state
would apply it.
The limitation period of another state, however, does not include its
rules concerning when an action is commenced. Those rules are part of
the procedure that prevails in each forum state. The limitation period
governed by the Act relates only to the time when an action is commenced and does not affect requirements for giving notice of claims (to a
unit of government or to the executor of an estate) as a condition to later
bringing an action. Nor does the Act lay 'down new rules for cases in
which title to land or chattels may be changed by prescription or adverse
possession; it is merely consistent with preexistent coiificts law in that
area.
The interrelation between a limitations issue and other conflicts
problems in the same case, newly classified under the fancy name dopeage, 72 might have been troublesome. It would have been possible to treat
limitations as a completely separate issue, to be decided on its own choice
69. Several recent cases hold that tolling does not occur despite old statutory language if
the absent defendant was subject to some kind of valid personal service at all times. See,
e.g., Vogt v. Miller, 285 N.W.2d 1 (Iowa 1979). Cf. Seeley v. Expert, Inc., 26 Ohio St. 2d 61,
269 N.E.2d 121 (1971) (only the legislature can change the already established meaning of
the statute, regardless of its obsolescence).
70. See, e.g., Speight v. Miller, 437 F.2d 781 (7th Cir.), cert. denied, 404 U.S. 827 (1971);
Braniff Airways, Inc. v. Curtiss-Wright Corp., 424 F.2d 427 (2d Cir.), cert. denied, 400 U.S.
829 (1970).
71.

UNIFORM CONFLICT OF LAws--LIMrrATioNs ACT

§ 3,

12 U.L.A. 46, 47 (Supp. 1983).

72. See Reese, Dpegage: A Common Phenomenon in Choice of Law, 73 COLUM. L.
Rav. 58 (1973).
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of law merits regardless of how other conflicts questions in the case are
decided.7 3 This result would be wrong because the limitations issue in any
given case exists and has meaning only as it relates to the other issues in
that case. That fact negates its separateness. The new Uniform Act ties
the limitations issue firmly to the substantive law upon which the cause
of action is based.
This, however, does not always eliminate the d~peqage problem. Different substantive issues involved in a single claim may be found to be governed by the substantive laws of different states. This was the situation in
the famous case of Babcock v. Jackson,"' in which a plaintiff guest was
injured by the ordinary negligence of her automotive host in Ontario.
Both parties were New Yorkers, riding in the host's New York car, on a
vacation trip that began and was to end in New York.7" Ontario had a
rigorous guest statute; New York's law would base the host's liability on
ordinary negligence. 7 The New York decision was that Ontario's law governed regarding the 'rules of the road'-whether the driving was negligent-but that New York law governed the legal effect of the negligence
upon the guest-host relationship of the parties." The substantive cause of
action was based partly upon the law of Ontario and partly upon the law
of New York. If a statute of limitations issue had been present in this
case, which state's limitations law should be applied?
There can be infinite variations on facts, not just in torts cases, but also
in contracts, family affairs, and all conceivable sorts of two-state and multistate transactions in which different elements in the transaction might
reasonably be held to be governed by different states' substantive laws.
The Uniform Act's function was not to lay down a new conflicts rule for
all the states to apply in these cases, but the problem could not be ignored either. The answer was the same as for the overall choice of law
problem: each state should apply its own law of conflict of laws to determine which substantively connected state's limitations law should be applied. That is the approach prescribed by section 2(a)(2) of the Act." It is
73. See Nelson v. Eckert, 231 Ark. 348, 329 S.W.2d 426 (1959) (forum limitations rule
applied to allow action on claim governed by Texas survival law); Myers v. Government
Employees Ins. Co., 302 Minn. 369, 225 N.W.2d 238 (1974) (forum limitations rule applied
to allow action on claim governed by Louisiana tort law).
74. 12 N.Y.2d 473, 191 N.E.2d 279, 240 N.Y.S.2d 743, 95 A.L.R.2d 1 (1963). The case is
discussed in the light of various choice of law theories in a symposium. Cavers, Cheatham,
Currie, Ehrenzweig, Leflar, & Reese, Comments on Babcock v. Jackson, A Recent Development in Conflict of Laws, 63 COLum. L. Ray. 1212 (1963).
75. 12 N.Y.2d at 476, 191 N.E.2d at 280, 240 N.Y.S.2d at 745.
76. Id. at 477, 191 N.E.2d at 280, 240 N.Y.S.2d at 745.
77. Id.
78. Id. at 483-84, 191 N.E.2d at 284-85, 240 N.Y.S.2d at 750-51.
79. UNrI. CONFICT OF LAws-LnrrArloNs AcT § 2(a)(2), 12 U.L.A. 46, 47 (Supp. 1983).
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consistent with the approach prescribed for the simpler situation covered
by section 2(a)(1).
The final clause in section 3 employs the standard technique for avoiding renvoi problems.80 This is in keeping with the position taken by the
Restatement (Second) that a forum's reference to the law of another state
does not include the other state's choice of law rules unless it is important that the forum reach the same result on the very facts involved as
would the courts of the other state.8" With respect to limitations, this
desired identity of results will be amply assured by applying the period
prescribed by the law that substantively governs the litigated transaction.
If the parties thought about limitations periods at all when a transaction
occurred, that is the law that they would have thought about. Use of
renvoi, however, is designed to compel identity of results, which is a virtue. During the final debate on the proposed act in the Committee of the
Whole of the Conference of Commissioners, one knowledgeable Commissioner moved to delete the final clause (after the word "period") in section 3.8' He referred to the "renvoi paranoia" that, he said, prevails
among lawyers and judges, and contended that the law of the chosen
state should be its whole law- including its borrowing statutes and other
conflicts law-just as it would be if the case were being tried in a court of
the other state." The argument was that if identity of result is desired, it
should be legally and fully required.
One major difficulty with this view is that a forum court, required to
apply the conflicts rules of another state to the particular set of facts
before it, may find it hard to figure out what the other state's conflicts
law is with reference to that set of facts. Conflicts law in most American
states today is unsettled, changing, and growing. Conflicts law in many of
the states is immature and undeveloped." If a Georgia court were required to apply the conflicts law of Arkansas or Nebraska to any of many
multistate sets of facts, it would be tempted to call an expert witness
from the bar of the other state; even this stratagem would be less than
perfect, however, because the expert could only guess how his home-state
court would hold on most conflicts questions.
It is easy to understand why most American courts prefer, except in
80. Id. § 3, 12 U.L.A. at 47.
81. RESTATEMENT (SzcoND) § 8 (1971).
82. UNir. CONFLiCT Or LAWs--LmrrATONS AcT § 3, 12 U.L.A. 46, 47 (Supp. 1983).
83. Transcript of Proceedings in Committee of the Whole, August 3, 1982, pp. 20-22. For
a scholarly study urging a somewhat more extensive use of renvoi, see Griswold, Renvoi
Revisited, 51 HARv. L. Rav. 1165 (1938); see also Comment, Renvoi and the Modem Approaches to Choice-of-Law, 30 AM. U.L. Rav. 1049 (1981).
84. See Rees, Choice of Law in Georgia: Time to Consider a Change?, 34 Mmcax L.
Rzv. 787 (1983).

478

MERCER LAW REVIEW

[Vol. 35

rare situations, to avoid renvoi when they can. More often than not, it
would lead to confusion and uncertainty. The theoretical certainty that it
seeks seldom, in the majority of cases, ties in with any expectation of the
parties when they entered upon their transaction; it complicates, rather
than simplifies, the judicial task; and it has nothing to do with advancement of the forum's governmental interests or public policy. Specifically,
it serves no useful purpose in the limitations area. The Conference of
Commissioners voted decisively to retain the final clause in section 3.
Another question that might be raised is whether the Uniform Act absolutely would compel a court in an enacting state to render a decision on
the merits when it might prefer to dismiss a case without deciding it, thus
leaving the claimant free to refile in another jurisdiction. This situation
might arise if the forum State, F, has a short limitations period that has
run, but its statute makes State X's longer period controlling. May F for
public policy reasons refuse to entertain the action? This would be comparable to forum non conveniens, s6 and seems permissible. Nothing short
of the full faith and credit clause can compel a state to entertain an action on an extrastate claim that could be tried more conveniently elsewhere or that violates the state's own strong ideas of public policy."
This supposititious situation can be turned around. Assume that the
court in state F simply has decided the case in the defendant's favor,
perhaps on the mistdken ground that F's short limitations period was applicable, without considering the new Uniform Act at all, or without giving reasons. This may seem unlikely, but it might happen. Does this final
judgment render the matter res judicata as a decision on the merits?
Under the old law that treated statutes of limitation as merely procedural, it was held that this judgment resulted in no more than a determination that suit was barred in the forum state, leaving the plaintiff free to
sue anew in any state whose limitations period had not yet run.8 7 That
would not be the result under the Uniform Act if it were adopted by F.
The Act authorizes a decision on the merits. Final judgments on the merits, even though based upon judicial mistakes of law, are entitled to full
faith and credit in all sister states." The only way that the res judicata
effect could be avoided would be for the F court to base its decision on
denial of access, perhaps on the grounds of strong local public policy or
forum non conveniens. Apart from these refusals to exercise jurisdiction,
85.

20 AM. Jun. Courts § 172 (1965).

86. See Piper Aircraft Co. v. Reyno, 454 U.S. 235 (1981); Hughes v. Fetter, 341 U.S. 609,
611 (1951); Paulsen & Sovern, "Public Policy" in the Conflict of Laws, 56 COLUM. L. REV.
968, 972, 1010 (1956).
87. See Warner v. Buffalo Drydock Co., 67 F.2d 540 (2d Cir. 1933), cert. denied, 291 U.S.
678 (1934); Western Coal & Mining Co. v. Jones, 27 Cal. 2d 819, 167 P.2d 719 (1946).
88. Fauntleroy v. Lurn, 210 U.S. 230 (1908).
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pleas of limitations in states enacting the new Act will lead to decisions
on the merits. That is what the Act is designed to achieve. Both forum
shopping and successive trials of the same cause of action in different
states, as far as the limitations defense is concerned, will largely be
eliminated.
In the Conference, there was a vigorous argument concerning whether
the 'escape clause' in section 4 9 should be retained. The point was made
persistently that under that section, forum shopping would remain possible even though a main purpose of the new act was to do away with forum shopping. The attorney for the claimant whose claim was barred by
the law of the substantively governing state under section 4 could file in a
state with a longer limitations period and contend that the governing
state's shorter period was 'unfair.' A motion was made to strike the
section.
The decision turned on whether there was a real possibility that some
sister state limitation periods might be so long, or so short, as genuinely
to afford no 'fair opportunity' to sue upon a claim or impose an 'unfair
burden' in defending against a claim. It was emphasized that mere minor
differences in statutes would not satisfy the 'substantially different' test
prescribed by the section. The question, finally, was whether an 'escape
clause,' construed as narrowly as possible, would ever be needed. The motion to strike was narrowly defeated.
One illustration that was presented in argument ties back to the previously mentioned tolling statutes." It had been agreed, as part of section
3, that the time period set by the other state's substantively governing
law must include that law's tolling and accrual periods, or identity of results would be completely lost. Some century-old state tolling laws, however, are still interpreted literally, with reference to a defendant's absence
from or nonresidence in the enacting state. 1 Under that interpretation of
State X's tolling statute, the X limitations period would never have run
against a party to an X transaction or event, perhaps an automobile accident that happened twenty years previously, if that party lived in another
state, even though at all times he would have been susceptible to suit in
X based on long arm service of process. The old State X tolling statute
was designed to save a plaintiff the right to sue a defendant who, because
he was absent or had absconded, could not be sued where the cause of
action arose. When long arm service became available, the statute should
have been amended, or reinterpreted, to apply only if a local action could
not, for some reason, have been brought. These amendments or reinter89. UNIP. CoNnLcT o
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AcT § 4, 12 U.L.A. 46, 48 (Supp. 1983).

90. See supra text accompanying notes 69-70. Cf. G. D. Searle & Co. v. Cohn, 455 U.S.
404 (1982).
91. Seeley v. Expert, Inc., 26 Ohio St. 2d 61, 269 N.E.2d 121 (1971).
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pretations of tolling statutes have been made in several states, but not in
all." If suit is brought in state F on a twenty-year-old cause of action
based upon the substantive law of state X against an F resident who has
at all times been available to suit in X under long arm service, we have a
proper case for application of the section 4 'unfairness' rule. The long
delay, wholly unnecessary, with resultant loss of records, witnesses, and
memory, could be found to "impose an unfair burden in defending
against the claim."' 3
A comparable case of 'unfairness' to plaintiffs could arise in connection
with the section 3 'accrual' provision. Most states today provide that periods of limitation do not begin to run against a claimant until the time
when he "discovered, or reasonably could have discovered" the injury
upon which his claim is based. This so called 'discovery rule' is peculiarly
appropriate in malpractice actions,' 5 though not limited to them." Not all
jurisdictions, however, have adopted the 'discovery rule.' In some, the
statute is deemed to begin running at the moment the tortious act was
done (when the tort occurred), even though the victim could not know of
the harmful consequences until some later time, perhaps after the statutory period had run.97 In these cases, a court of another state might well
find 'unfairness' in the first state's accrual rule, in that it "has not afforded a fair opportunity to sue upon... the claim."'
Other fact situations to which the section 4 escape clause appropriately
would be applicable can be imagined, though there cannot be many of
them:
-

It is not enough that the forum state's limitation period is different

from that of the state whose substantive law is governing; the difference
must be "substantial", and the "fair opportunity" provision constitutes a
separate and additional requirement. An "escape clause" is needed, but
it is not designed to afford an "easy escape."
92. See supra note 69.
93. UN&. CoNFIncT or LAws-LiMrrATIoNs Acv

§ 4, 12 U.L.A. 46, 48 (Supp. 1983).

94. See, e.g., Teeters v. Currey, 518 S.W.2d 512 (Tenn. 1974).
95. See supra note 52.
96. See, e.g., Sindell v. Abbott Laboratories, 26 Cal. 3d 588,607 P.2d 924, 163 Cal. Rptr.
132, cert. denied, 449 U.S. 912 (1980) (adult plaintiff developed cancer caused by mother's
ingestion of defendants' harmful drug prior to plaintiff's birth; action allowed). Hundreds of
currently filed asbestosis injury cases concern similarly delayed discovery of ultimate
injuries.
97. See, e.g., Shearin v. Lloyd, 246 N.C. 363, 98 S.E.2d 508 (1957); see generally, Annot.,
70 A.L.R.3d 15 (1976).
98. UNw. CoNuLIcT OF LAws--LImrrATIONs Acr § 4, 12 U.L.A. 46, 48 (Supp. 1983).
99. UNw. Coswcr or LAws--LmrrATroNs AcT § 4 Commissioner's Comment, 12 U.L.A.
46, 48 (Supp. 1983).
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Finally, it should be noted that the Act, in section 5, recognizes its substantive effects by providing that it does not revive claims already barred
and applies only to actions on claims newly accrued or asserted more than
a year after the Act becomes operative. 1"

100. UNMt. CONnUCT ov LAws-LIMrFATONS AcT § 5, 12 U.L.A. 46, 48 (Supp. 1983).

