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A Page of Historyt

by Friedrich K. Juenger*

It has been said that conflict of laws "may be one of the rare legal
subjects about which a page of history is worth less than a blank sheet."'

That assessment is attributed to 'some conflicts specialists' who are under
the "impression that history-particularly an exaggerated reverence for
an ancient body of concepts and dogmas-may be in large part responsi-
ble for contemporary difficulties."' Whatever damage the past's dead
hand may have done, it appears worthwhile to look at the subject from a
historical perspective, if only to shed some of the exaggerated reverence
for concepts and dogmas-new and old-that are responsible for the con-
fused state of current American conflicts law.
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I. ANTiQUITY

A. Greece

Looking back, we find that the choice of law problem predates, by
many centuries, the emergence of nation-states. It was posed as soon as
members of different societies whose legal systems had matured suffi-
ciently began to deal with one another. These conditions certainly existed
as early as the fourth century B.C., when the Greek city-states came into
their prime and trade had developed on a substantial scale in the eastern
Mediterranean. Around that time, something Vinogradoff called "private
international law" developed in Greece.3 He did not use this term in the
sense in which Story first employed it,4 that is, to connote a set of choice
of law rules that would determine which of several laws applied to a par-
ticular fact situation. Instead, Vinogradoff spoke of a common law of
Greece that rested on shared principles and commercial custom, rather
than on the authority of any particular city-state.5

Whether anything like conflicts rules in the modern sense existed in
ancient Greece is uncertain. Vinogradoff suggested that the Greeks may
have had such rules,s but other scholars doubt it.' At a time when legal
protection hinged on membership in a society, it would seem that the
questions of aliens' access to local courts and of their entitlement to pro-
cedural safeguards were more pressing than the issue of what law should
govern the disputes in which these aliens were involved.$ In any event,
the significance of choice of law questions that might arise was overshad-
owed by the basic unity of Greek law,* which alleviated the possible un-
fairness of resolving disputes by recourse to the lex fori.10 As an Athenian

3. 2 P. VINOGRADOFF, OuTLmEs OF HISTOICAL JURISPRUDENCE 158 (1922).
4. That term, which is used in civil law countries as well as in English legal literature to

connote the conflict of laws, apparently was coined by Story. See J. STORY, Coum]rARms
ON THE CONFLICT OF LAWS 11 (2d ed. 1841). As the title of his treatise indicates, however, he
preferred to call the subject "the conflict of laws," as it is still called in the United States.

5. See P. VINOORADOFF, supra note 3, at 157.
6. Id.; cf. E. COHEN, ANcIEwr ATHENIAN MARITIME CoURTs 98 (1973).
7. See H. WOLFF, DAS PPoRLEM DER KONKURRENZ VON RECHTSORDNUNGEN IN DER AN-

TIE 13, 30, 38-39, 45, 74 (1979) [hereinafter cited as H. WOLFF, DAs PROsLoaM].
8. See L. GOLDSCHMIDT, UNIvzRsALGEsCICRTE DES HA N !suwmS 34-35, 304 (1891)

(with further references).
9. See J. JoNES, THE LAw AND LEGAL TmORY OF THE GImwEs 53-54 (1977); Lewald,

Conflicts de lois dans le monde grec et romain, 57 REVuE CRmQu DR DRorr INTERNATIONAL
PRivt 419, 421-23 (1968); WrACKER, On the History of Supranational Legal System of
Commerce, in THE LEGAL ORGANIZATION OF COMMERCE AND ITS RELATIONS To Tu SOCIAL
CONDITIONS 7, 9 (1979). But see H. WOLFF, DAs PROBLM, supra note 7, at 31-32, 44.

10. Lewald, supra note 9, at 425, 427; WIEAcumK, supra note 9, at 9, H. WOLFF, DAS
PROBLEM, supra note 7, at 34, 41, 45.
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speaker asked rhetorically, "are not the laws and justice concerning mer-
cantile cases the same for all of us?"'1 Moreover, some of the treaties
between Greek city-states laid down substantive rules applicable to 'in-
terstate' disputes between their citizens,"3 and recourse to special courts
for aliens and maritime matters" facilitated the satisfactory resolution of
multistate problems. The principle of freedom of contract was recognized
widely, " and highly developed techniques of drafting legal documents
that spelled out the parties' rights and obligations in detail could accom-
modate their practical needs' s Important legal institutions, such as ship
mortgages and jettison, evolved in response to the exigencies of suprana-
tional, particularly maritime, commerce. 1 Accordingly, there was no
pressing need for choice of law rules in ancient Greece.

The Greek tradition of far-flung trade continued after Alexander's con-
quests. Papyri found in Egypt bear witness to the sophistication of Helle-
nistic legal draftsmanship.1' Ptolemaic Egypt also furnished what some
believed to be the earliest conflicts rule ever discovered." A mummy
found in a crocodile cemetery was stuffed with a papyrus that contained a
series of edicts promulgated in 120-118 B.C., one of which dealt with the
respective jurisdictions of Greek and Egyptian courts.' Lewald asserted
that the edict, which permitted Egyptians to sue Greeks on contracts
drafted in the Egyptian language in Egyptian courts, implied a choice of
law rule. He argued that using language as the pertinent connecting fac-
tor for jurisdictional purposes amounted, by implication, to the recogni-
tion of the principle of party autonomy: by choosing the language, the
parties designated the court and thereby selected the applicable law."0

But as Wolff has shown, this legislation amounted to a political ges-
ture: it was designed to preserve a minimum of business for the Egyp-
tian tribunals, which increasingly had been losing suitors to the royal
courts.21 Even if this 'diversity jurisdiction' had been intended to provide
a rational allocation of litigation between coordinate courts, the edict

II. See D. MAcDowzu, Tue LAw iN ClsmcAL ATHENs 234 (1978).
12. Id. at 220-21; H. WoLF, DAs PROsLEM, supra note 7, at 38, 39, 45.
13. J. Joss, supra note 9, at 55; D. MAcDowzL, supra note 11, at 221-24; H. WoLF,

DAs PaomzM, supra note 7, at 12.
14. E. COHEN, supra note 6, at 133-34; J. JouxS, supra note 9, at 216, 296-97; cf. D.

MAcDowEuL, supra note 11, at 233-34.
15. Wmxcwn, supra note 9, at 9; H. WOLF,, DAs PRoBLEM, supra note 7, at 44-45.
16. L. GOLDSCHMIIYr, supra note 8, at 40-41; WRAcKER, supra note 9, at 9.
17. See H. WoLn, DAs PROBL M, supra note 7, at 50-52.
18. See Gradenwitz, Das Gericht der Chrematisten, 3 ARCHw ifu PaausoRscUNo

uND vzuwA.HT GsEsIEs 22, 41 (1906); Lewald, supra note 9, at 438.
19. Lewald, supra note 9, at 438.
20. Id. at 439.
21. H. WoLFF, DAs PROazM, supra note 7, at 62-64.
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hardly supplies evidence of conflicts legislation in Ptolemaic Egypt.22

B. Rome

Nor did the Romans develop a system of choice of law rules. Rome
became a major political and economic power in the third century B.C.
Its merchants traded abroad, and foreigners traded in Rome. Early Ro-
man law, however, only applied to citizens and was overly formalistic to
boot. It was therefore ill-suited to meet the needs of foreign trade. Never-
theless, Roman ingenuity found a way to accommodate commercial reali-
ties that probably was inspired by the Greek model of mercantile courts.23

In 241 B.C. a special praetor was empowered to deal with litigation con-
cerning noncitizens. This praetor peregrinus felt free to depart from pro-
cedural formalism and unyielding rules. Relying on their legal imagina-
tion, Greek legal principles, and the notion of bona tides, the peregrine
praetors created out of whole cloth a separate body of rules that was con-
siderably more flexible and functional than the jus civile.24

The extent to which these praetors relied on foreign law and suprana-
tional trade practices in shaping a separate body of multistate law is un-
certain.20 It seems clear, however, that they did incorporate certain non-
Roman institutions, in particular of Greek-Hellenistic origin, that were
superior to those the Romans had developed for home consumption. s

Since Cicero, writers have referred to this law as ius gentium, a term con-
noting a body of rules based on natural reason and of universal purport.27

It has been said that "from an ignoble appendage of the Jus Civile, the
Jus Gentium came to be considered a great though as yet imperfectly
developed model to which all law ought as far as possible to conform."' 0

Thus, a law developed for the eminently practical purpose of resolving
multistate problems provided the stimulus for legal philosophy. After
Antoninus Caracalla's famous edict of 212 B.C., which granted citizenship
to all inhabitants of the far-flung Roman Empire, the need for a separate
transnational law became less pressing, because the only foreigners left

22. Id. On the other hand, Wolff concedes the relevance of the parties' choice of lan-
guage for the law governing their transaction. See id. at 62 n.191.

23. WAcKER, supra note 9, at 9.
24. See generally W. KUN.L, AN INTRODUCTION TO ROMAN LEGAL AND CONSTITUTIONAL

HISTORY 73-74, 81, 86 (1966); H. WOLFF, ROMAN LAW 33, 72, 84 (1951) [hereinafter cited as
H. WOLFF, ROMAN LAW].

25. Compare WACKR, supra note 9, at 9-10 with H. WOLFF, ROMAN LAW, supra note
24, at 67-72.

26. See, e.g., 1 M. KASER, DAS ROMIScHE PRIVATRRCHT 179, 572 (2d ed. 1971); WIRAcKzR,
supra note 9, at 9-10.

27. See Inst. Gai. 1.1.; M. CIcERo, DERa PueLicA 3.12, DR OFF. 3.17.69; DE HAR. RE .
14.32.

28. See H. MANE, ANCIEr LAW 50 (F. Pollock ed. 1963).
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were barbarians." Still, the ius gentium and the natural law that it was
thought to represent continued to enrich Roman legal culture.30 The rules
developed by the peregrine praetors were not discarded; they were ab-
sorbed into the jus civile, and thereby contributed to its universalist
quality, which was as important for the rebirth of Roman law in the Mid-
dle Ages as Justinian's codification. In addition, the idea that there is a
law common to all nations survived, as did the term ius gentium, which
later generations used to connote both public and private international
law.31

For our purposes it is important to note that the Greeks and the Ro-
mans approached the legal problems posed by the cross-frontier move-
ment of persons, things, and transactions in a similar fashion. Instead of
constructing an elaborate system of choice of law rules," they empowered
special tribunals to deal with multistate problems and accorded them a
fair measure of freedom to find appropriate solutions. Perhaps in Greece,
but certainly in Rome, these tribunals developed a separate body of law
that, though local in origin, had a supranational purport. Whether the
reliance on substantive rules rather than choice of law principles to re-
solve multistate problems shows a lack of legal acumen or"3 an astonish-
ing sophistication is another question. But if the experience gathered in
antiquity is any indication, choice of law rules in the modern sense are
not the only possible response to multistate problems.

II. THE ORIGINS OF CHOICE OF LAW RULES

A. The Personal Laws of the Middle Ages

The first strides toward the elaboration of choice of law rules were

29. See 2 M. KASER, DAS ROMISCHIE PRIVATRECHT 53 (2d ed. 1975); Yntema, The Historic
Bases of Private International Law, 2 AM. J. Coup. L. 297, 301 (1953).

30. I know of no reason why the law of the Romans should be superior to the law of
the Hindoos, unless the theory of Natural Law had given it a type of excellence
different from the usual one. In this one exceptional instance, simplicity and sym-
metry were kept before the eyes of a society whose influence on mankind was
destined to be prodigious from other causes, as the characteristics of an ideal and
absolutely perfect law.

H. MAINE, supra note 28, at 75; see also 2 P. VINOGRADOFF, COLLECTED PArERs 279-81
(1928).

31. See H. MAINE, supra note 28, at 50, 92-99; see infra text following notes 94, 131;
notes 102, 120-24, 141 and accompanying text.

32. The extent to which Roman law can be said to contain any choice of law rules is
doubtful. Compare H. WOLFF, DAs PROBLEM, supra note 7, at 67-73 with STURM,
Unerkannte Zeugnisse ramischen Kollisionsrechts, in FESTSCHRIFT FUR SCHWIND 323 (1978).

33. Cf. H. WOLFF, DAS PROBLEM, supra note 7, at 75-76.
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made in darker ages. The Germanic tribes that destroyed the Roman Em-
pire brought along their own laws, but did not eradicate those of the peo-
ples they conquered. Once the invaders settled in formerly Roman terri-
tories, people who were subject to different legal systems lived together in
the same territory. As St. Agobar, Archbishop of Lyon, wrote to Louis the
Pious in 817 A.D., "it often happens that five men, each under a different
law, may be found walking or sitting together."'"

Such legal diversity was bound to pose conflicts questions.8 5 Which law
should govern the marriage of a Lombard to a Roman, and which law
should govern the contract of a Visigoth with a Hispano-Roman? Appar-
ently, rules of considerable complexity were applied to resolve these
problems.'s Eventually, however, imaginative legal minds seem to have
found a more elegant solution. The professio iuris,37 a declaration origi-
nally used to specify the parties' actual ethnicity, may have been em-
ployed in a fictitious manner to stipulate the law they wished to govern
their transactions.u This, then, would be another instance of an early rec-
ognition of the principle of 'party autonomy,' which is the power of indi-
viduals to designate the law they wish to govern their transactions8s

B. The Italian School

The true beginning of conflict of laws as we know it had to await the
revival of Roman law in the twelfth century, when scholars began to
study and expound upon the Justinian Code. The political realities of
Upper Italy, where these efforts began, provided a good reason for the
glossators' and commentators' interest in the subject. Proud of their inde-
pendence, the Italian city-states in which Roman law was taught had
compiled their own local laws. Since these 'statutes' differed from one an-
other, choice of law issues could arise. For instance, if a citizen of Modena
sued a citizen of Bologna on a contract made in Pisa, the judge had to
ponder which of the three potentially applicable laws should furnish the
rule of decision. The medieval scholars who explicated the Corpus Juris

34. 1 F. VON SAVIGNY, GESCHICHTE DES ROmIscHBNRzCHTS IM Mrrmi"AL 116 (2d ed.
1834). The statement is quoted in J. STORY, supra note 4, at 4 n.1.

35. Guterman, The Principle of the Personality of Law in the Early Middle Ages: A
Chapter in the Evolution of Western Legal Institutions and Ideas, 21 U. Miua L. REV.

259, 306 (1966).
36. See generally id. at 306-16; Meijers, L'Histoire des principes fondamentaux du droit

international privo a partir du moyen age, 49 RBCUBiL DES Couns 543, 549-66 (1934-III).
37. Meijers, supra note 36, at 558-59; M. WOLrF, PRvATE INTMNATIONAL LAw 21 (2d ed.

1950).
38. Meijers, supra note 36, at 559; Vitta, The Conflict of Personal Laws, 5 ISRAEL .L.

REV. 170, 172 (1970). But see Guterman, supra note 35, at 303-06.
39. See supra notes 20 & 22 and accompanying text.
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Justinianus were convinced that the answer to. that question had to be
found in the code, even though neither the classical Roman lawyers nor
Justinian's compilers had given the problem much thought.

Distorting history, the glossators managed to find a place in the first
title of the Codex, the third part of the Justinian Code, to which the
choice of law rule conveniently could be attached. The heading of this
title-"About the most exalted Trinity and the Catholic faith, that no
one shall dare publicly oppose"-indicates that it was concerned more
with religion than with conflicts principles. The same is true of the open-
ing lines of the first law in this title,'" which translated reads: "We want
all peoples who are subject to Our merciful reign to live in that religion
which according to religious tradition the Divine Apostle Peter gave to
the Romans... ."41 With scholastic acumen, however, the glossators de-
duced from this law, the lex cunctos populos, that since even the Roman
Emperor could legislate only for his subjects, then the laws of the city-
states must be similarly limited. Thus, in a gloss to the lex cunctos
populos, Accursius wrote that "if a person from Bologna contracts in Mo-
dena, he may not be adjudged according to the statutes of Modena, to
which he is not subject, because as it [the Codex] says: 'who [are subject
to] Our merciful [reign].' ""i

This analogy is, of course, farfetched. As later authors have never
ceased to point out, the lex cunctos populos had nothing to do with
choice of law.' It may seem equally bizarre that medieval scholars, who
earned their fame and fortunes by constructing a new European common
law from Justinian's old code, dabbled with conflict of laws questions.
There is an obvious discrepancy between expounding upon a ratio
scripta, for which they claimed universal application and, at the same
time, dealing with a subject that presupposes the existence of divergent
laws. The explanation for this apparent paradox lies in the setting in
which these jurists worked. Living in medieval university towns, they
were astutely aware of the political importance of local law and govern-
ment, and of the reality of city-states that cherished their legal auton-
omy. Inevitably, these realities directed attention to the problem of
whether these statutae could be applied to foreign facts. By finding a
fixed place for the choice of law problem in the Corpus Juris, where it
never belonged, these scholars achieved a dual objective: to legitimize
the existing diversity of laws in Northern Italy and to make the conflict of

40. CODE JUST. 1.1.1.
41. The various Latin texts vary in aspects not material to the point here discussed. See

M. GUTzWILLER, GESCHICHTE DES INTERNATIONALPRIVATRECHTS 17 n.26 (1977).
42. As quoted id.; Meijers, supra note 36, at 595.
43. See M. GUTZWILLERt, supra note 41, at 16 n.25; 1 A. LAiN*, INTRODUCTION AU Daorr

INTERNATIONAL PR" 104-05 (1888).
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laws a subject worthy of academic pursuit. At the same time, however,
their approach to the problem inhibited the search for substantive solu-
tions to multistate problems similar to those the Romans had found in
their ius gentium. And here lies yet another paradox: it should have
been simple to construct substantive multistate rules from the Corpus
Juris or even from the statutae, since the laws of the various city-states
were not altogether dissimilar.

Once it was assumed that the resolution of multistate problems de-
pended on a choice among competing local laws, the question arose con-
cerning how one should go about selecting the applicable law. An early
glossator, Magister Aldricus, whom Neumeyer believed to be the founder
of our discipline," gave a simple answer. He favored application of the
law that was better and more useful.45 Aldricus' advice, had it been
heeded, might have inspired the development of a new ius gentium. Not
only does his suggestion describe what the praetor peregrinus in fact had
been doing, but if a consensus concerning the rules of decision that were
to be preferred as 'better and more useful' could have been established,
the choice of law problem would have vanished. Then only those rules
and no others could claim application to multistate transactions.

Aldricus' successsors, however, preferred to tackle the problem differ-
ently. Instead of looking for substantive solutions, they theorized regard-
ing the reach of local law. The wording of the lex cunctos populos, which
speaks of "peoples who are subject to" the Emperor's command, seemed
to imply that the laws of each city-state applied to all of its citizens but
not to foreigners.' On the other hand, the very walls of the medieval
cities suggested to these scholars that there must be territorial as well as
personal limits to the reach of legal rules. Accordingly, they began to
speculate whether local rules could claim extraterritorial application to
citizens who were abroad and whether foreign citizens or property within
the forum's territory could be bound by its laws.'7 In this fashion, the
glossators hit upon what has since been called, for want of a better term,

44. See 2 K. NEuMuEV, DiE GEMEINRECHTLICHE ENTWICKLUNG DES INTERNATIONALEN
PRIVAT- UND STRAiwcHTs is BAwrOLUS 66 (1916).

45. Aldricus, responding to the question of which law a judge should apply to a case
involving parties from different jurisdictions whose laws differed, said: "Respondeo earn
quae potior et utilior videtur. Debet enim iudicare secundum quod melius ei visum fuerit."
Id.; see M. GUTzwILLzR, supra note 41, at 14-15; Yntema, The Comity Doctrine, 65 MICH. L.
Rsv. 9, 12 (1966).

46. Around 1200 A.D., Karolus de Tocco already had said that "statutes only bind sub-
jects." Meijers, supra note 36, at 594.

47. Thus, the French glossator Pierre de Belleperche distinguished between rules like
that in the lex cunctos populos, which only bind subjects, and 'real' rules that apply to
things within a territory. See M. GuTZwjLLER, supra note 41, at 18.

[Vol. 35



1984] PAGE OF HISTORY 427

a "unilateralist" approach,4
8 which is geared toward divining the spatial

reach of substantive rules. They also developed what may be called multi-
lateral rules, 4 9 an entirely different method of dealing with conflicts
problems that interposes "jurisdiction-selecting"" choice of law rules be-
tween legal transactions and substantive law. Thus, the thirteenth cen-
tury Italian jurists and their French colleagues developed the rule locus
regit actum, debated whether contracts are governed by the law that
prevails at the place of execution or of performance, and maintained that
property is subject to the law of the place where it is situated.51 Both of
these approaches can be found in Bartolus' famous commentary on the
lex cunctos populos,"2 which contains multilateral rules as well as discus-
sions about the spatial reach of law. s The statutory choice of law rules of
the Siete Partidas, which Alfonso el Sabio published in 1265, half a cen-
tury before Bartolus was born, are similarly eclectic."

The coexistence of these two approaches in the early conflicts literature
is remarkable because unilateralism and multilateralism proceed from
different assumptions, focus on different questions, and are bound to
yield different conclusions." Indeed, later authors have viewed the evolu-
tion of conflict of laws as a shift from the unilateral approach to the mul-
tilateral approach, a view supported by the consideration that unilateral-
ism is the older method." Although the French and Italian scholars who

48. See A. EHRENZWEIG, A TREATISE ON THE CONFLICT OF LAWS 312-13 (1962) [hereinafter
cited as A. EHRENZWEIG, A TREATISE]; G. KEGEL, INTERNATIONALES PRIVATBECHT 125-27 (4th
ed. 1977).

49. The terminology varies. A. EHRBNZWEIG, A TREATISE, supra note 48, at 312, speaks of
'universal rules.' M. WOLFF, supra note 37, at 96, distinguishes between 'one-sided' and 'all-
sided' rules. .

50. This is a term coined by Cavers. See D. CAvmas, THE CHOICE-OF-LAw PRocus 9 n.24
(1965).

51. See generally M. GuTzwuzEa, supra note 41, at 26-28; Meijers, supra note 36, at
596-602.

52. See M. GuTZWILLER, supra note 41, at 30 n.2. For English translations, see J. BEALE,
BArOLUS ON THE CONFLICT OF LAws (1914); Smith, Bartolo on the Conflict of Laws, 14 Am.
J. LEG. HiST. 157, 247 (1970). Smith also translated Bartolus' commentary on the law de
quibus, DiG. JUST. 1.3.32, which is partially identical with his commentary on the lex
cunctos populos. Smith supra at 163-74. For the interrelationship of the two commentaries,
see id. at 157-58.

53. F. GAMILLSCHEG, DER EINFLUSs DUMOULINS AUF DIE ENTwICKLUNG DES KOLIOSNs-
RzCHTS 73-74 (1955).

54. Compare Partida I, tit. 1, ley 15, with Partida III, tit. 14, ley 15, and Partida IV, tit.
11, ley 24.

55. See H. NEUHAUS, DIE GRUNDBEGRIFFE DES IN'ERNATIONALEN PIVATmcwrs 30-37 (2d
ed. 1976); Vitta, 162 REcuun. DES Cous 147-58, 189 (1978-IV). But see K. Scaumo, KOLi-
SIONSRECHT UND SACHECHT 89-120, 137-38 (1981).
56. See, eg., Y. LoussouAR & P. BoUREL, Dsorr INTERNATIONAL FRItv 117-19, 126

(1978); H. NEUHAUS, supra note 55, at 94.
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developed the 'Italian School' (mos Italicus) of conflicts law devised a
number of multilateral rules, their basic approach may be considered uni-
lateral in nature. Focussing on the lex cunctos populos, they were driven
to the question of whether sovereigns legislate primarily for their subjects
or for their territories; in other words, they had to speculate about the
reach of substantive rules. That question in turn made them ponder
whether there might not be- two different kinds of laws: one governing
members of the local community wherever they might happen to be; and
another applying only to persons, things, and transactions inside the city
walls. But if some 'statutes' had a territorial scope, whereas others might
apply extraterritorially, how was one to distinguish between the two dif-
ferent types of laws?

The quest inherent in unilateralism-the search for appropriate criteria
to discern the reach of laws-preoccupied scholars for centuries. It soon
became apparent that the distinction between personal and territorial (or
'real') statutes posed intractable difficulties. An example of how eminent
jurists can go astray in their attempts to divine the spatial purport of
rules was furnished by the great Bartolus, who wrestled with that prob-
lem in the context of his discussion of the quaestio Anglica, that is, the
question whether the English rule of primogeniture applied to the estate
of a decedent who leaves property located in England and Italy. 7 With-
out bothering to consider possible differences between the Italian
statutae and the English common law, he took the position that the
wording of the 'statute' should be consulted to determine its reach. Thus,
if English law should provide that "the possessions of deceased persons
shall pass -to the firstborn," the lex rei sitae should apply; whereas if it
were to read "the firstborn shall succeed," the answer would turn on
whether or not the deceased was English, because the 'statute' would be
personal rather than 'real.'" Later writers mocked Bartolus' reliance on
the mere "shell of words."" But even the classificatory efforts of his suc-
cessors, the 'statutists,' turned out to be no more persuasive than his. Ul-
timately, the scholars realized that even such broad categories as 'per-
sonal' and 'real' laws might not capture all of life and law's realities;
consequently, they added a third category of 'mixed' statutes. That addi-

57. See Smith, supra note 52, at 255-57.
58. Id. at 256. As far as the outcome of this hypothetical case is concerned, however,

Bartolus took the view that because the rule of primogeniture was 'odious' it should not be
applied extraterritorially to Italian property of an English decedent. See id. at 257.

59. Guy deCoquille, quoted in I A. LmNt, supra note 43, at 303. Others have criticized
Bartolus' verbal distinction even more severely. Well known is d'Argentr6's sarcastic state-
ment that "children would blush if they were to think or say such things." Quoted in id. at
336. But cf. W. REzs & M. RosENsERG, supra note 1, at 597; see also RESTATEMENT (SEc-
OND) OF CONFLICT OF LAws § 141 comment c (1971).
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tion, however, merely complicated matters further. As has been said
about their tripartite division, "it is truly amazing how the professors
sweat in drawing these distinctions."' 0 For centuries, useless disputes
raged about how particular laws should be characterized, and the sta-
tutists' taxonomic obsession ultimately was considered to be a sure indi-
cation of the failure of the unilateralist approach.

Looking back, much of what the glossators and commentators wrote
indeed may appear ludicrous. Yet, we should not lose sight of the remark-
able achievements of those who first pondered conflicts problems in Up-
per Italy and Southern France. Unlike the Greeks and the Romans, these
medieval scholars invented methods designed to resolve, multistate
problems by means of a principled choice among contending local rules.
They developed both the unilateral and the multilateral approaches to
choice of law. Some of them already had begun to use policy-based con-
siderations as factors in deciding multistate cases. Thus, Aldricus pre-
mised the selection from among competing rules on a comparison of their
respective merits;61 and others, like Bartolus, distinguished between
'favorable' and 'odious' statutes.62 Indeed, since Bartolus very little that is
truly new has been added to the law of conflicts. The fundamental ideas
found in his brief commentary still hold sway, and the current 'crisis' in
conflict of laws is largely about which of the various methods Bartolus
used is the correct one.63 His eclecticism anticipated, by several centuries,
the "pluralism of methods"" or "mishmash approach"5 that prevails
today.

These early scholars, of course, had the advantages of a broader intel-
lectual horizon than current conflicts experts who have been trained to
believe that a choice among competing rules is the only way to handle
multistate problems. It bears reiterating that the primary concern of
Bartolus and his predecessors was the exegesis and teaching of a suprana-
tional Roman and canon law. Only to the extent that the ius commune

60. "Verum in iis definiendis mirum est quam sudant Doctores." J. Hert, quoted in M.
GUTWILLER, supra note 41, at 201-02.

61. See supra notes 44-45 and accompanying text.
62. See M. GUTZWILLFR, supra note 41, at 35, 38; Smith, supra note 52, at 181-83, 257.

Smith prefers to translate the Latin terms 'favorabile' and 'odiosum' as 'benevolent' and
'malignant.' See id. at 161.

63. Juenger, American and European Conflicts Law, 30 AM. J. CoMP. L. 117, 120-22
(1982); cf. Kegel, The Crisis of the Conflict of Laws, 112 REcu i DES Couas 91 (1964-II);
Loussouarn, Cours Gkngral, 139 RECUEIL DES Cous 270 (1973-II).

64. See, e.g., Batiffol, Le pluralisme des methodes en droit international priv6, 139
REcuamu DES Couas 74 (1973-I); Leflar, Choice of Law: A Well-Watered Plateau, 41 LAw
& CoNTEMP. PoS. 10 (1977).

65. See Reppy, Eclecticism in Choice of Law: Hybrid Method or Mishmash, 34 MER-
CR L. REv. 645 (1983); Vitta, supra note 55, at 189.
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had to give way to local statutes should a choice of law problem arise; the
bulk of multistate transactions was controlled by a super law that elimi-
nated the need for a choice." Moreover, Italy not only created a conti-
nental European common law, it also played a major role in the develop-
ment of the law merchant, which, as a legal historian put it, amounted to
"a rebirth of the old jus gentium of the Mediterranean." That lex mer-
catoria,s which Maitland called the '" 'private international law' of the
Middle Ages,"" offered supranational solutions70 to what since have be-
come choice of law problems. Thus, when conflicts rules first were con-
ceived, the law was still cosmopolitan. That made the rules' particularis-
tic tendencies more bearable than they are when a narrow statism and
positivism prevails.

C. The French School

Italian scholarship declined after Baldus, who outlived Bartolus by over
forty years. There was little movement in the field until leadership in the
conflict of laws shifted to France during the sixteenth century. French
scholars had, of course, made important contributions all along;7 1 indeed,
several of Bartolus' teachers had been French. But, to speak of a French-
Italian school rather than of a mos italicus school would tend to confuse
earlier scholarship with the mas gallicus that now developed. In sixteenth
century France, as in thirteenth century Italy, there were good reasons to
ponder conflicts questions, for even after the kings had established their
supremacy, the law remained decentralized and checkered. It differed
from province to province, and there was a split between the Germanic
coutumes of Northern France and the droit kcrit that prevailed south of
the Loire Valley. In fact, the potential for conflicts problems was even
greater than in Upper Italy since in France feudalism lingered longer and
the grip of Roman law was more tenuous .

Originally, French conflicts authors borrowed from the Italians, as the
Italians earlier had borrowed from the French. Although Dumoulin wrote
almost 200 years after Bartolus, some would classify his work as belong-

66. Cf. Meijers, supra note 36, at 626-28. As Meijers shows, sometimes these jurists also
relied on a jus gentium. Id. at 627-28.

67. M. SMITH, THE DuEvOPrIrN OF EUROPEAN LAW 225 (1928).
68. See generally T. PLUCKNETr, A CONCISE HISTORY OF THE COMMON LAw 657-70 (1956);

F. SANsORN, ORIGINS OF THE FALY ENGLISH MARITIME AND COMMERCIAL LAW (1930).
69. F. MAITLAND, SELECT PLEAS IN MANORIAL AND OTHER SEIGNORIAL COURTS 133 (1889).
70. See WIRACCER, supra note 9, at 11-12.
71. See M. GuTzwujzR, supra note 41, at 18-20; 1 A. LAINA, supra note 43, at 117-30;

Meijers, supra note 36, at 596-602.
.72. Cf. H. MAINE, supra note 28, at 80-81.
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ing to the Italian school.73 Indeed, Dumoulin still attached his principal
publication on the conflict of laws to the lex cunctos populos, 7" and much
of what he wrote already could be found in Bartolus' commentary. But
Dumoulin rendered a distinct contribution by emphasizing the principle
of party autonomy.7' He did not, of course, invent the idea that the par-
ties to a contract may stipulate the law that would govern their bargain.
Whether or not the professio juris can be considered their direct precur-
sor, 76 choice of law clauses already had been used in the Middle Ages.7 7

Yet, Dumoulin drew attention to the parties' power over choice of law at
a time when scholars were still preoccupied with the classification of stat-
utes. Thus, he showed that the conflict of laws contains elements that do
not fit the mold of an analysis geared to the divination of the reach of
local laws. Morever, Dumoulin stretched the principle of party autonomy
to encompass situations in which the parties had failed to designate the
law they wished to control their agreement. His hypothesis of a 'tacit con-
sent' was a precursor to the English 'proper law' approach, which in turn
inspired such current notions as the 'most significant relationship'
formula of the Restatement (Second) of Conflict of Laws.7'

Like Dumoulin, d'Argentr6, the other major French writer of this pe-
riod, still wrote in Latin. But he derided the 'scholastic writers' of the
Italian school" and broke with the custom of commenting on conflicts law
in the context of the lex cunctos populos, choosing instead to present his
ideas in a commentary on the coutume of Brittany." D'Argentr6's system
of classification had a strong forum bias. He recognized only a limited
number of personal laws, and he added the category of 'mixed' statutes,
which he contended should be treated like real ones.81 By considering the
territorial principle as the rule and the personal law principle as the ex-
ception, he increased the scope of the situs rule at the expense of the
domiciliary nexus.'2 This method of classifying had an important practi-

73. See F. GAUILLCHEG, supra note 53, at 50-52, 110 (with further references).
74. See M. GUTzWILLER, supra note 41, at 72-73.
75. See, e.g., 2 H. BATIFFOL & P. LAGARDE, DRorr INTERNATIONAL PRJV 231 (6th ed.

1976); G. CHESHIRE & P. NORTH, PRIVATE INTERNATIONAL LAw 21 (10th ed. 1979). But see F.
GAMILSCHEG, supra note 53, at 110-21.

76. See supra notes 37-38 and accompanying text.
77. See the choice of law clause in the marriage contract of El Cid, described in A. MAJA

DR LA MUELA, DERECHO INTERNACIONAL PRIVADO 88 (6th ed. 1972); E. vAN KLEFFENS, HISPANIC
LAW UNTIL THE END OF THE MIDDLE AGES 141-43 (1968).

78. See Juenger, The E.E.C. Convention on the Law Applicable to Contractual Obliga-
tions: An American Assessment, CONTRACT CoNsucrs 295, 304 (P. North ed. 1982).

79. See F. GAMu.LSCHEG, supra note 53, at 110; 1 A. LAN* , supra note 43, at 315.
80. See F. GAMILLSCHEG, supra note 53, at 67; M. GUTZWILLER, supra note 41, at 89 n.20

& 91 n.23.
81. See M. GuTzWiLLER, supra note 41, at 94-95, 100.
82. Cf. id. at 92-100.
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cal consequence because, during the sixteenth century, the main element
of wealth was still realty, and disputes about marital property and succes-
sion rights in immovables constituted much of the legal business. Since
these disputes generally were adjudicated by the courts at the situs of the
property, d'Argentr6's theories naturally promoted the application of fo-
rum law. His strong forum preference also may explain his polemics's
against Dumoulin's notion of 'tacit contracts.' In effect, the two French
jurists represented opposing conceptions: one favoring a universalist ap-
proach to multistate transactions, the other a forum centered methodol-
ogy. D'Argentr6's implicit assumption that the application of forum law
should be the rule, whereas foreign law should apply only in exceptional
cases," anticipated a mode of thinking that later surfaced in the writing
of WAchter 8" and recent American authors.es

Guy de Coquille, who discussed conflicts problems in various glosses of
his commentary on the coutume of Nivernais, also deserves mention s 7

This sixteenth century French statutist perceived an important difference
between the legal situation of Italy at the time of the glossators and com-
mentators and that of the France of his day. (Since he wrote in French,
the verbal distinction between 'coutumes' and 'statuts' may have directed
his attention to this point.) De Coquille noted that the laws of the Italian
city-states differed from those of the French jurisdictions because in Italy
a shared ius commune applied unless it was displaced by the statuta of a
city-state, whereas in France no such 'overlaw' existed." In other words,
he grasped the essential difference between the legal environment in
which Bartolus wrote and that of coordinate jurisdictions that lack an
overarching law. This distinction is still important today. Conflicts ap-
proaches developed to resolve multistate problems in a federal system

83. See id. at 91 n.22.
84. 1 H. BATIFFOL & P. LAGARDE, DRorr INTERNATIONAL PP/V 268 (7th ed. 1981).
85. See infra notes 202-17 and accompanying text.
86. See, e.g., Currie, Notes on Methods and Objectives in the Conflict of Laws, 1959

DuKE L.J. 171, 183, reprinted in SLsvcr EssAYS ON THE CONFLICT OF LAWS 177, 183 (1963)
[hereinafter cited as Currie, Methods and Objectives). [Editor's Note: Since most of Cur-
rie's articles are reprinted in SELzcTED EssAYS ON THE CONFLICT OF LAws, a corresponding
page reference to this work will appear throughout this article in brackets immediately after
the citation to the appropriate page in Currie's originally published article.]; Sedler, Interest
Analysis and Forum Preference in the Conflict of Laws: A Response to the 'New Critics,'
34 MERCER L. Pav. 593 (1983). The affinity of current American approaches to statutist
learning has been noted by a number of authors. See, e.g., Lipstein, The General Principles
of Private International Law, 135 RzcuEIL DES Couas 97, 143-58 (1972-I); Rheinstein, How
to Review a Festschrift, 11 Am. J. Comp. L. 632, 633 (1962).

87. See M. GUTzWILLER, supra note 41, at 101; 1 A. LAINf, supra note 43, at 298. Co-
quille spoke derisively of those who "by aping and undiscerning imitation" had chosen to
discuss conflicts questions in the context of the lex cunctos populos. Id. at 104.

88. M. GuTzwlujE, supra note 41, at 102; 1 A. LAi, supra note 43, at 298-300.
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such as the United States, whose component states share a common legal
tradition (and where federal law preempts state law in many important
areas), may not work elsewhere, for instance in Europe, where national
codification destroyed the unity that the ius commune once provided. s9

De Coquille also gave a surprisingly modern twist to statutist learning.
He argued that the distinction between personal and real statutes should
not depend "on the mere shell of words, but on .. .the presumed and
apparent purpose of those who have enacted the statute or custom.""
Thus, he conceived of a functional distinction based on the purpose of a
rule or the intent of the legislature, rather than on its wording, as Barto-
lus had suggested," or some other arbitrary classification. The thought
that it is possible to deduce the reach of a rule from the purpose or 'pol-
icy' behind it reappears in later centuries;" and in the United States it
has become one of the central points of modern conflict analysis.9

D. Dutch Authors

As Italy had lost its earlier supremacy in conflict of laws to France in
the sixteenth century, the Dutch asserted their leadership one century
later. Surprisingly enough, the great Grotius, in spite of his learning and
interest in international matters, paid little attention to that field. His
famous Law of War and Peace contains but two brief statements about
the law governing contracts." Grotius, of course, was preoccupied with
natural and international law-the field for which he appropriated the
term '/us gentium'. Still, his indifference is remarkable since the Nether-
lands of his time provided an ideal setting for exploring the choice of law
problem. The country was organized in provinces, but it also had become
one of the major trading nations of the world. The realities of foreign
commerce and political decentralization of necessity engendered conflicts
problems of both the internal and the international variety.

The conflicts literature of the Dutch school reveals a certain inner ten-
sion. Although their outlook was cosmopolitan, the authors had to wrestle
with the idea of territorial sovereignty, which Bodin had developed in the
preceding century and upon which Grotius had elaborated. The need to

89. See Evrigenis, Tendances doctrinales actuelles en droit international privu, 118
REcUmE. DES Couns 313, 385-86 (1966-II); Vitta, The Impact in Europe of the American
"Conflicts Revolution," 30 Am. J. Coup. L. 1, 6 (1982). But see Juenger, supra note 63, at
129-30.

90. Quoted in 1 A. LAIt, supra note 43, at 303.
91. See supra notes 57-59 and accompanying text.
92. See infra notes 206 & 214 and accompanying text.
93. See Currie, Methods and Objectives, supra note 86, at 183-84 & passim (178 & pas-

sim]; Sedler, supra note 86, at 609.
94. See 2 H. GRor.us, Dz Juvz BELLI AC PActS 332-33 (Kelsey trans. 1925).
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deal with this concept may explain why the Dutch jurists were the first to
talk about the 'conflict of laws' (conflictus legum), a term that reflects the
notion that choice of law problems are caused by the conflicting com-
mands of sovereigns. The same perspective may account for their preoc-
cupation with the question of why courts apply foreign law. The Italians
had had no occasion to ponder this question because they believed that
the choice among different statuta was ordained by Justinian's Code. The
French, on the other hand, believed that all laws were subject to inherent
limitations that restricted their respective spheres of application. Thus,
neither the French nor the Italian authors viewed the choice of law prob-
lem as the resolution of a 'conflict' between competing laws.

In contrast, the Dutch jurists took the idea of territorial sovereignty as
the starting point of their reasoning. Logically, the notion that each state
is supreme within its borders should compel the exclusive application of
forum law in each case. The Dutch authors, however, rejected that con-
clusion, albeit for different reasons. Christian Rodenburg, who was the
first to use the term 'conflict of laws," 5 reconciled the application of for-
eign law with the idea of sovereignty by postulating, a super law derived
from the "very nature and necessity" of the case." Paul Voet relied on
"comity,"'' a term he borrowed from Justinian's Digests,98 and which his
son, Johannes Voet, explained as a principle rooted in custom and conve-
nience." Ulrich Huber appropriated that concept and made it the foun-
dation of his own work. Whereas Rodenburg and the two Voets still clung
to the statutist tradition, Huber no longer relied on the classification of
laws as personal, real, and mixed.100 Instead, he purported to derive a
conflicts system directly from the notions of sovereignty and comity.

The first chapter of Huber's ten-page dissertation "De conflictu legum
diversarum in diversis imperiis"101 is entitled "Origin and use of this
question, forensic indeed, but belonging to international rather than to
civil law."" s In his words,

95. "De lure quod oritur ex statutorun vel consuetudinem discrepantium conflictu" is
the heading under which Rodenburg discussed conflicts questions. See M. GutrzwLuz,
supra note 41, at 130.

96. Id. at 132-33.
97. Id. at 136-38.
98. See Yntema, supra note 45, at 23.
99. M. GuTzwaLm, supra note 41, at 145-45, 150-51; Yntema, supra note 45, at 24.

100. M. GuTzwILLmE, supra note 41, at 156.
101. U. HusRus, PscrAoLms ims ROMANI wr HODMRNI lib. 1, tit. 3 (appendix) (2d

ed. 1707), reprinted with an English translation in E. Lorenzen, Selected Articles on the
Conflict of Laws 162-80 (1947).

102. The Latin text reads: "Origo et usus hujus Quaesiti, forensis quidem, at juris Gen-
tium magis quam civilis." Through Grotius, the term jus gentium had by that time come to
mean international law.
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the solution of the problem must be derived not exclusively from civil
law, but from convenience and the tacit consent of nations. Although the
laws of one nation can have no effect directly with another, yet nothing
could be more inconvenient to commerce and to internal usage than that
transactions valid by the law of one place should be rendered of no effect
elsewhere on account of a difference in the law. 08

This quotation and the title heading suggest that Huber believed that
comity was rooted in international law. Nonetheless, he did not consider
the sovereign's obligation to apply foreign law to be absolute. Rather, ac-
cording to the last of his three famous axioms,104 a sovereign may refuse
to recognize 'rights acquired' abroad if they would prejudice the forum's
'power or rights.' e1 Thus, Huber rendered four distinct contributions to
conflict of laws: he heralded the demise of statutist theory, found a basis
for the discipline in international law, anticipated the vested rights doc-
trine, and introduced the notion of public policy.

Huber's attempt to satisfy both the Leviathan and the exigencies of
multistate transactions is not altogether convincing. The nebulous con-
cept of 'comity,' Huber's deus ex machina, was bound to signify different
things to different people, and to this day there is no agreement on the
meaning of this concept or on its validity.'" The doctrine of vested rights,
which attempts to explain the phenomenon of local courts resorting to
foreign law by saying that they are not applying it but simply are enforc-
ing rights created abroad, is sheer sophistry. It is only fair to add, how-
ever, that throughout the ages conflicts scholars have relied on similar
question-begging constructs to reconcile the irreconcilable; that is to say,
the territorial limits of sovereignty with the free flow of multistate trans-
actions. And, for all of its deficiencies, it would be difficult to overesti-
mate Huber's contribution. As has been said of his essay: "It is all
printed in five quarto pages. In the whole history of law there are proba-
bly no five pages which have been so often quoted, and possibly so much
read. They are distinguished by clearness, practical judgement and a total
absence of pedantry."10 7 This statement may indicate why Huber's De
conflictu legum has had "a greater influence upon the Development of
the Conflict of Laws in England and the United States than any other
work."

1o8

103. E. LORENZEN, supra note 101, at 164-65.
104. For a translation of the three axioms, see id. at 164.
105. Id.
106. See, e.g., 1 H. BATIFFOL & P. LAOARDS, supra note 84, at 270-71; G. CHESHIRE & P.

NORTH, supra note 75, at 4-5.
107. F. HARRISON, ON JURISPRUDENCE AND THE CONFLICT OF LAws 116 (1919).
108. E. LORENZEN, 3upra note 101, at 136.
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III. THE ENGLISH DEVIATION

England's unitary legal system did not provide the same fertile ground
for conflict of laws as did the legal checkerboard of continental Europe.109
The common law was the work product of the powerful continental cen-
tral courts, which had gained supremacy over feudal and local tribunals.
That law, like the royal judges' jurisdiction, extended throughout the
realm. Unlike in Italy, France, or the Netherlands, internal conflicts
problems could not arise in England.110 The English, of course, did travel
to foreign shores, where they might acquire property, enter into contracts,
or suffer injuries. Unless commercial or admiralty courts took jurisdiction,
however, disputes arising out of these foreign transactions were not tria-
ble in England. Such actions could not be brought in the common law
courts because the jury had to be drawn from the vicinage, the neighbor-
hood where the operative facts had happened. Accordingly, cases that re-
quired the determination of foreign facts had to be dismissed."1 The
plaintiffs then had to seek redress in foreign courts, and this quirk in the
English common law serves to explain the great liberality with which En-
glish courts traditionally have enforced foreign judgments."'

After a time, however, the common law courts realized the obvious in-
justice of forcing the parties to litigate abroad. To remedy this defect,
English lawyers resorted to a typical common law ruse. A tort plaintiff
who had been maimed in Brussels, for instance, would aver that that city
was situated somewhere in England, and this fictitious allegation was ulti-
mately held to be sufficient to assure him access to an English jury. In
1625, a judge deciding an action concerning an instrument dated in
Hamburg, Germany, said:

[W]e shall take it that Hamburg is in London in order to maintain the
action which otherwise would be outside our jurisdiction. And while in
truth we know the date to be at Hamburg beyond the sea, as judges we
do not take notice that it is beyond the sea.""

As late as 1774, it was still necessary for the plaintiff to allege that he had
been falsely imprisoned on the island of Minorca "at London. . .in the

109. See generally G. CRESHIRE & P. NoRTH, supra note 75, at 33-37; SACK, Conflicts of
Laws in the History of the English Law, in 3 LAw: A CENTmv or PaooiwS 342 (1937).

110. SACK, supra note 109, at 344.
111. See id. at 344-49.
112. See id. at 381-85.
113. "[N]oua dolomus entend Hamburgh d'estre diens London, p mainteyn 'action, quia

aliter serroit hors de nostre jurisdic. Et si en verity nous sciamus le date d'estre al Ham-
burgh ouster le mere, vnc come Judges ne prisamus notice q eat ouster le mere." Ward's
Case, 82 Eng. Rep. 245, 246 (K.B. 1625).
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parish of St. Mary le Bow, in the ward of Cheap."'" When defendant
dared object to this geographical folly, Lord Mansfield observed that he
"was embarrassed a great while to find out whether the counsel for the
plaintiff really meant to make a question of it,"1 pointing out that "the
law had. . . invented a fiction ... for the furtherance of justice; and...
a fiction of law shall never be controverted." ' However contrived this
solution may appear, it helped the common law courts escape the difficul-
ties of devising choice of law rules and of applying foreign law. As a re-
sult, unlike on the Continent, in England, jurisdiction necessarily implied
the choice of forum law.

This account, however, does not tell the full story of how the English
handled multinational problems. In England, as formerly in Greece and
Rome, there were special courts that dealt with commercial and maritime
matters.117 These courts did not apply the common law, which had been
developed to meet the needs of a rural society and could not satisfactorily
resolve the legal problems of foreign trade. Instead, the commercial and
admiralty judges applied rules they believed to be of universal applica-
tion.118 In developing these rules, they drew on sources widely scattered
over time and space, such as the ancient sea law of Rhodes, the Consolat
de Mar, the Roles d'Olkron, and the Laws of Wisby.11 It was, therefore,
no accident that English courts referred to the law they applied to inter-
national commercial problems as the 'law of nations' or 'ius gentium.1 2 0

Not only did the comparative legal method they used resemble the prac-
tice of the praetor peregrinus, 1 but also there were historical links that

114. Mostyn v. Fabrigas, 98 Eng. Rep. 1021, 1022 (K.B. 1774).
115. Id. at 1031.
116. Id. at 1030.
117. See T. PLUCKNETT, supra note 68, at 660-62; SACK, supra note 109, at 349-56.
118. See WI-ACKER, supra note 9, at 11-13. According to Lord Mansfield, "maritime law

is not the law ofa particular country, but the general law of nations." Luke v. Lyde, 97 Eng.
Rep. 614, 617 (K.B. 1759). Similarly, one reads in Blackstone that "the affairs of commerce
are regulated by a law of their own, called the law Merchant of lex mercatoria, which all
nations agree in and take notice of." 1 W. BLACKSTONE, COMMENTARIES *264. Even earlier,
an important book on maritime and commercial law had emphasized their supranational
character by calling them "[a] customary law approved by the authority of all Kingdoms
and Commonwealths, and not a law established by the sovereignty of any prince." G.
MALYNES, CONsuruDo, vEL Lax, MERCATORIA: OR, THE ANCIENT LAW MERCHANT Preface
(3d ed. 1686).

119. See T. PLUCKNETr, supra note 68, at 658. Such eclecticism prevailed in England
even after the common law courts had begun to encroach upon the jurisdiction of the mer-
cantile and admiralty courts and in early American admiralty cases. See, e.g., De Lovio v.
Boit, 7 F. Cas. 418, 419 (C.C.D. Mass. 1815) (No. 3,776) (opinion by Story, J.); Luke v. Lyde,
97 Eng. Rep. 614, 619 (K.B. 1759) (opinion by Lord Mansfield).

120. See, e.g., Luke v. Lyde, 97 Eng. Rep. 614, 617 (K.B. 1759); Mogadara v. Holt, 89
Eng. Rep. 597, 598 (K.B. 1691).

121. The parallel is noted by Pollock in H. MAINE, supra note 28, at 398-99.
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connected the English law merchant and admiralty law to the Roman ius
gentium.122 In Luke v. Lyde,'2 3 Lord Mansfield stressed this similarity
when he referred to the maritime law by quoting Cicero, almost verbatim,
"non erit alia lex Romae, alia Athenis; alia nune, alia posthac; sed et
apud omnes gentes et omni tempore, una eademque lex obtenebit.' 12

4

Obviously, there is no room for conflicts in a super law that transcends
national boundaries and governs multistate transactions directly without
the interposition of choice of law rules. Unlike the common law, it could
be applied readily to foreign facts. Accordingly, many suitors brought
multistate cases, even those that were not strictly maritime in nature, in
the admiralty courts at a time when the common law courts still refused
to take them.12 ' Once the fiction that foreign facts happened in England
was invented, 26 however, common law courts as well could deal with such
litigation. By that time, they had succeeded in taking over commercial
cases and had encroached upon the jurisdiction of the admiralty courts. 27

For a time, the common law courts still treated the law merchant as
something separate, a mere custom distinct from the common law. But,
around the turn of the eighteenth century, they dispensed with the need
to allege and prove mercantile rules and thereby, in effect, incorporated
the lex mercatoria into the common law."" Thus, as in Rome, the English
ius civile ultimately absorbed the ius gentium and, as a consequence, was
enriched and improved.

But once the common law courts nationalized what had been regarded
as a supranational law, they faced a problem: should they continue to
apply English law exclusively, even to transactions that were interna-
tional in nature, 12 or should they apply foreign law in appropriate situa-
tions. In Scrimshire v. Scrimshire,s which held a French marriage of,
British citizens and domiciliaries to be void because it failed to comply
with French form requirements,"' Sir Simpson, an ecclesiastical judge,

122. See F. SANBORN, supra note 68, at 40-41, and the observations by Holdsworth in his
Foreword, id. at ix; see also T. PLuCKNfrr, supra note 88, at 657-58.

123. 97 Eng. Rep. 614 (K.B. 1759).
124. Id. at 617. On the other side of the Atlantic Ocean, Justice Story repeated this

quotation in a form more faithful to the original to describe what he called "this great sys-
tem of maritime law." See De Lovio v. Boit, 7 F. Cas. 418, 443 (C.C.D. Mass. 1815) (No.
3,776).

125. See SACK, supra note 109, at 353, 356-57. The same 'forum shopping' occurred early
on in commercial courts. See T. PLUCKNwrr, supra note 68, at 661.

126. See supra notes 113-16 and accompanying text.
127. See T. PLucKvTr, supra note 68, at 663, SACK, supra note 109, at 370-74.
128. See T. PLUCKN'rr, supra note 68, at 664; SACK, supra note 109, at 376.
129. See SACK, supra note 109, at 375.
130. 161 Eng. Rep. 782 (Consist. 1752).
131. Id. at 792.
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said:

Why may not this Court then take notice of foreign laws, there being
nothing illegal in doing it? ...I may infer that it is the consent of all
nations that it is the jus gentium, that the solemnities of different na-
tions with respect to marriages should be observed, and that contracts of
this kind are to be determined by the laws of the country where they are
made . . . .The jus gentium is the law of every country, and is obliga-
tory on the subjects of every country. Every country takes notice of it;
and this Court observing that law ... cannot be said to determine En-
glish rights by the laws of France, but by the laws of England, of which
the jus gentium is part.
[Als the law of England takes notice of the law of nations in commercial
and maritime affairs; because all countries are interested in those ques-
tions; and as all countries are equally interested to have matrimonial
questions determined by the laws of the country where they are had...;
I am of the opinion this is the jus gentium of which this and all courts
are to take notice.1 32

The use of the term "jus gentium" to connote the conflict of laws
amounts to an interesting switch, not only in language but also in legal
theory. The judge substituted for a universal law that directly governs
multistate transactions a supranational rule of choice of law. But where
were the English courts to find such rules, considering that none had been
developed in England? The opinion in Scrimshire suggests an an-
swer: Sir Simpson found the lex loci celebrationis rule in the work of
continental writers, notably Johannes Voet.1 38

Scrimshire thus adumbrated the 'civilization' of English conflicts law.
That process was facilitated by the Treaty of Union of 1707, which pre-
served the Scottish legal system.'" Since Scotland was a civilian jurisdic-
tion whose law in many aspects differs markedly from that of England,
intra-British conflicts problems soon arose. Moreover, many Scottish ju-
rists had studied on the Continent, particularly in the Netherlands, and
were familiar with the civilian conflicts literature,13 5 which frequently was
cited in Scottish cases.'" Indeed, the first author to publish a text that
discussed conflict of laws in English was Henry Home (later Lord
Kames), a Scottish judge who wrote about the subject in a statutist man-
ner."'7 Lord Mansfield, another Scot, also did comparative research. Hay-

132. Id. at 790, 791.
133. See id. at 789.
134. See A. ANTON, PRvATz INTERNATioNAL LAw 7-8 (1967).
135. id. at 11.
136. Id.; K. NADELMANN, CONFLICT OF LAWs: INTERNATIONAL AND INTERSTATE 4 (1972).
137. See H. KAMES, PRINCIPLES OF EQurry 345-74 (2d ad. 1767). Concerning Kames' civil

law background, see .Ross, LoRD KAMES AND THE SCOTLAND o His DAY 20-25 (1972); An-
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ing studied Latin, he could read the continental authorities, and his
landmark opinion in Robinson v. Bland" cited a number of them. In
that case, Mansfield adopted the proposition espoused by Huber", ac-
cording to which contracts are governed primarily by the law that the
parties had contemplated-an idea that closely resembles Dumoulin's no-
tion of a 'tacit contract.'" 0 As Mansfield said:

The general rule, established ex comitate et jure gentium, is that the
place where the contract is made, and not where the action is brought, is
to be considered in expounding and enforcing the contract. But this rule
admits of an exception when the parties at the time of making the con-
tract had a view to a different kingdom.141

Numerous later English cases also have relied on foreign scholars, espe-
cially Huber. As counsel once put it:

Of authority on this subject, in the English law, none exists... ; but it
has been much discussed by foreign jurists, to whose opinions... our
Courts are accustomed to resort on questions which... must be decided
rather by general principles of law, than by the peculiar doctrines of any
local code.14'

Thus, the English courts ultimately rejected both the blunt recourse to
forum law and the attempt to devise substantive rules for multistate
transactions. Instead they opted for the civilian method. In Westlake's
words, there was a "reception in England of continental maxims on topics
of private international law. s14 Huber was doubtless the most influential
purveyor of these maxims, and his influence is still felt today. For in-
stance, his idea of selecting the law of the place the 'parties had in mind'
to govern their contract, 14

4 which Mansfield adopted in Robinson v.
Bland,145 became the basis for the English 'proper law' doctrine. W West-
lake, who later pointed out that Mansfield's statement was ambiguous 47

ton, The Introduction into English Practice of Continental Theories on the Conflict of
Laws, 5 IN'rL & Coup. L.Q. 534, 535 (1956).

138. 96 Eng. Rep. 129, 97 Eng. Rep. 717 (K.B. 1760).
139. "The place ... where a contract is entered into is not to be considered absolutely;

for if the parties had in mind the law of another place at the time of contracting the latter
will control." As translated by E. LoRmzEN, supra note 101, at 174.

140. See supra note 78 and accompanying text. Huber, however, does not cite Dumoulin.
141. 96 Eng. Rep. 142 (quoting Huber); see also 97 Eng. Rep. at 718.
142. Potinger v. Wightman, 36 Eng. Rep. 26, 29 (Ch. 1817) (emphasis added).
143. J. WaSTLAS, A TR4Ttsz ON PRIVAT INTERNATIONAL LAw 10 (6th ed. N. Bentwich

1922).
144. See supra note 139 and accompanying text.
145. 2 Burr. 1077, 97 Eng. Rep. 717 (K.B. 1760).
146. See generally G. Cmismaz & P. Norm, supra note 75, at 201-18.
147. J. WzsTL, z, supra note 143, at 288.

[Vol. 35440



PAGE OF HISTORY

and that the reliance on the parties' tacit expectations amounted to a
mere fiction, 14 further developed this idea of 'proper law.' Objectifying
Huber's and Mansfield's subjective formula, he defined the "proper
law"14  as that with which the transaction has "the most real con-
nection."

1so

The influence Huber had on English conflicts theory was even more
direct. It will be recalled that Huber spoke of enforcing "rights acquired
within" a foreign territory.151 T.E. Holland later maintained that "what
really happens when a law seems to obtain an extraterritorial effect, is
rather that rights created and defined by foreign law obtain recognition
by the domestic tribunal." 1 1 In a footnote, he added that his theory "as-
sumes the foundation of the whole topic. .. to be that of 'vested rights;'
a doctrine ...well stated by Huber." 53 Dicey picked up the vested
rights doctrine from his friend Holland' " and made it the cornerstone of
his influential treatise."' Through Dicey, the doctrine drifted to the
United States, where Joseph Beale used it in the first Restatement of
Conflict of Laws in 19 34 .1"

IV. CONFLICTS LAW IN THE UNITED STATES

The political organization of the United States, in contrast to that of
the common law's cradle, always has been decentralized. Like medieval
Italy, prerevolutionary France, and the Dutch provinces during the
Golden Age of the Netherlands, this country offers a natural setting for
the conflict of laws. Once the states of the Union exercised their legisla-
tive powers and the case law of the highest state courts began to diverge,

148., Id. at 290.
149. Id. at 290-91.
150. Id. at 289. English courts since have vacillated between the objective and the sub-

jective formulation of the proper law doctrine. See G. CHEsmn & P. NoRm, supra note 75,
at 203-04, 209-18. For an attempted explanation for this vacillation, see Juenger, supra note
78, at 304-05.

151. See supra text accompanying note 105.
152. T. HOLLAND, THE ELEMENTs OF JURISPRUDENCE 418 (11th ed. 1910).
153. Id. at 418 n.2.
154. A. DicRy, A DIGEST OF TH LAw OF ENGLAND wrrH REFERENCE TO TH CONFLIcr OF

LAws vii (1896). "To my friend and colleague Professor Holland, also, I am under intellec-
tual obligations of a special character. My whole conception of private international law has
been influenced by views expressed by him, not only in his writings but in his conversation."

155. Id. Dicey's "General Principle No. I" reads as follows: "Any right, which has been
duly acquired under the law of any civilised country is recognised and, in general, enforced
in English Courts, and no right which has not been duly acquired is enforced or, in general,
recognised by English courts." Id. at xliii, 22; see also id. at 3 (citing HOLLAND), 5 (citing
HOLLAND), 9, 10, 15, 23-32.

156. See D. CAvs, supra note 50, at 5-6.
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choice of law problems arose. During the early stages American courts
looked to a number of sources for guidance, including English case law,
Kames' Principles of Equity, and Huber's De conflictu legum, which be-
came known in this country through Lord Mansfield's opinion in Robin-
son v. Bland.157 The fact that a translation of Huber's essay later was
printed in the United States Supreme Court Reports" ' assured his views
considerable authority.

A. An Early American Case

The one American jurisdiction in which the civil law prevailed, how-
ever, was less inclined to defer to Huber's teachings. Indeed, Judge Porter
was skeptical about all European scholarship when he wrote the opinion
for the Louisiana Supreme Court in Saul v. His Creditors,15' a landmark
conflicts case. He complained that "the vast mass of learning which the
research of counsel has furnished left the subject as much enveloped in
obscurity and doubt, as it would have appeared to our own understanding
.... " Still, Judge Porter took the trouble to read and comment on
authorities counsel had cited, which included the Louisiana Civil Code,1"
a conflicts rule of the Siete Partidas,162 Spanish commentators,'" Euro-
pean cases, '" American decisions,1s and Italian, French, and Dutch au-
thors from Bartolus to Merlin.'" Strangely enough, however, the opinion
in Saul, which determined the course of American marital property con-
flicts law,167 failed even to mention Huber, although Judge Porter did ob-
serve that he was dealing with "a question which touched the comity of
nations."1" Apart from this conspicuous omission, Judge Porter's opinion
is a model of comparative research, for which the losing parties' lawyer,
Samuel Livermore, furnished the materials. That Harvard-trained attor-
ney was profoundly interested in conflicts and comparative law.1 " His er-
udite eighty-page brief, though of little help to his clients, gave Judge

157. See K. NA&DLMAmN, supra note 136, at 3-5.
158. 3 U.S. (3 D&U.) 370 (1797); see K. NADELmAN, supra note 136, at 5-6.
159. 5 Mart. (n.s.) 569 (1827).
160. Id. at 571-72.
161. Id. at 573.
162. Id. at 576-85.
163. Id. at 579.
164. Id. at 589.90.
165. Id. at 605.
166. Id. at 590-608.
167. See Juenger, Marital Property and the Conflict of Laws: A Tale of Two Coun-

tries, 81 COLum. L. Rzv. 1061, 1066-74, 1078-79 (1981).
168. 5 Mart. (n.s.) at 596 (emphasis added).
169. See K. NAnmmswo, supra note 136, at 7. Concerning Livermore's background, see

De Nova, The First American Book on Conflict of Laws, 8 AM. J. Lo. HIST. 136 n.1 (1964).
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Porter the foreign sources he needed to write a superb opinion.1 70

B. The First American Conflicts Book
Conflict of laws gained much from Livermore's loss of the lawsuit. The

defeat he suffered at the hands of the Louisiana Supreme Court
prompted him to publish, in 1828, a 172-page discourse whose title, Dis-
sertations on the Questions Which Arise from the Contrariety of the
Positive Laws of Different States and Nations, he borrowed from Boulle-
nois.171 This book was designed to discredit Huber's comity doctrine and
to replace it with statutist learning in the United States." s If once again
he failed, Livermore at least produced a valuable bibliography of civilian
and common-law authorities. Moreover, American conflicts law is
indebted to him for leaving his outstanding comparative collection to
Harvard University, where Story could put it to good use. 17

C. Story

Unlike Livermore's tract, the Commentaries on the Conflict of Laws17"

Story published six years later became a best seller. Story, an eminent
Supreme Court Justice and Dane Professor of Law at Harvard, was a
scholar who shared Livermore's interest in comparative law. Although he
derided the civilians' "theoretical distinctions, which serve little other
purpose than to provoke idle discussions," and their "metaphysical sub-
tleties, which perplex, if they do not confound, the inquirer,"1 7' he admit-
ted that his European predecessors "have examined the subject.., with a
much more comprehensive philosophy, if not with a more enlightened
spirit"'7 than common law jurists. He widely cited and quoted his civil-
ian predecessors and acknowledged his debt to Livermore,177 whose Dis-
sertations and bequest provided him with ready access to Continental
European literature.

Some have criticized the Commentaries. In particular, Story has been
faulted for the indiscriminate manner in which he strung together ex-
cerpts from the works of foreign authors.17' His treatise has been called

170. See K. NADELMANN, supra note 136, at 7.
171. Id. at 8.
172. See id.; see also De Nova, supra note 169, at 145.
173. K. NAnzLmANN, supra note 136, at 10, 34. But cf. De Nova, supra note 169, at 136

n.1 (stating that Story's work hardly owes its fame to the use of the ancient books).
174. J. STORY, COMMENTARES ON Tim CoNrLicr or LAws (1834).
175. J. STORY, supra note 4, at 12.
176. Id.
177. Id. at 13 n.1; see also De Nova, supra note 169, at 138 & n.10.
178. "[Hleterogeneous opinions, based on a multitude of conflicting theories, drawn from

writers extending over a period of five centuries, and of value utterly different, are tossed
together almost like words in a dictionary." F. HARRISON, ON JURISPRUDNCE AND Tm CON-
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"one of the least scientific and one of the least conclusive books"17' and is
said to be lacking a "guiding supreme principle." 160 To be sure, Story was
eclectic."" But, he did more than merely repeat what others had said
before and to leaven the common law with doctrines imported from
abroad. In preparing the first edition of the Commentaries, he painstak-
ingly organized not only the rich continental literature but also over 500
American, English, and Scottish cases.1' Such wealth of detail did not
prevent him from presenting a massive and comprehensive work in sys-
tematic fashion.'" Drawing on his judicial insights, common sense, and
awareness of the practical implications of rules and principles, Story fre-
quently proffered his own solutions. He also wrote well, and it was Story
who coined the phrase "private international law," which is still widely
used in civilian conflicts literature. '"

More importantly yet, while Story cited statutist literature, he rejected
the unilateralist approach the statutists and Livermore had espoused.'"
Instead, he ascribed to Huber's axioms," and the notion of comity,187

which made him a multilateralist.'" Story's fascination with choice of law
rules, however, did not blind him entirely to alternative methods of
resolving multistate problems. He wrote the famous and much-criticized
opinion in Swift v. Tyson, 8' in which he envisioned an American com-
mon law, akin to the ius gentium, that would control interstate and inter-
national cases. His opinion quoted Cicero's observations, as paraphrased
by Lord Mansfield,1'" on the universality of natural law to support the
conclusion that negotiable instruments should not be subject to the va-
garies of state laws." 1

Deservedly, Story's treatise was a huge success. Nothing like it ever had
been published, and since Bartolus' commentary no other single work on
the conflict of laws had achieved a similar prominence-except perhaps

LIor OF LAws 119-20 (1919).
179. Id. at 119.
180. 1 C. VON BAR, THORi UND PRAxiS DES tE.RNATjONALzN PRIVATECHTS 65 (2d ed.

1889).
181. See G. CHEsHnE & P. NORTH, supra note 75, at 32; 1 A. Et=NzWBIG, PRVATE

INTERNATIONAL LAW 50 (1967) [hereinafter cited as 1 A. ENmEwiG, INT AMIONAL LAW].
182. K. NADELMANN, supra note 136, at 12, 27.
183. Id. at 34.
184. See supra note 4 and accompanying text.
185. See J. STORY, supra note 4, at 13-25.
186. See id. at 35, 37, and passim.
187. See id. at 38, 41-43.
188. Cf. 3 J. BRALE, A TREATsE ON THE CoNFucT OF LAws 1965 (1934). But cf. A.

EHRENzWIG, A TREATS, supra note 48, at 324, 343.
189. 41 U.S. (16 Pet.) 1 (1842), overruled, Erie R. v. Tompkins, 304 U.S. 64 (1938).
190. 41 U.S. (16 Pet.) at 19; see supra note 123 and accompanying text.
191. 41 U.S. (16 Pet.) at 19.
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(in Anglo-American literature) Huber's essay.1" The Commentaries be-
came famous beyond the United States, and even beyond the common
law world.1" Savigny paid Story tribute in the preface to his celebrated
volume on the conflict of laws,1" and Martin Wolff called the American
author "the secret teacher of the world."" s Harrison, perhaps the sharp-
est critic of Story's treatise,'" conceded that a "new era in the history of
Private International Law may be traced from it."'9 According to
Yntema, the Commentaries amounted to a "pioneer comparative survey
of both the civilian doctrines and the English and American precedents
with a scholarly understanding that has not since then been surpassed,
and but barely equalled in England, the United States, or indeed
elsewhere." 1"

It remained for Beale, who denigrated Story's reliance on foreign au-
thorities,'" to substitute for his predecessor's urbane outlook a narrower
perspective from which American conflicts law has suffered ever since.
Beale rejected the notion of comity,2°0 and, following Dicey,201 put in its
place the vested rights doctrine20 -a theoretical foundation whose obvi-
ous deficiencies are in part responsible for the 'conflicts revolution' that
currently bedevils American courts and scholars.

V. Two GERMAN AUTHORS

During the two decades after the publication of the first edition of
Story's Commentaries, two German scholars, Wilchter and Savigny, ren-
dered important doctrinal contributions.

192. See supra notes 107-08 and accompanying text.
193. See Graveson, The Comparative Evolution of Principles of the Conflict of Laws in

England and the U.S.A., 99 RECUzuL DES CouPs 21, 33 (1960-I); E. LORENzzN, supra note
101, at 192-93.

194. See 8 F. VON SAVIGNY, SYSTEM DES HEUTrGEN ROamScsN Rzcwrs iv (1849); see also
K. NADELMANN, supra note 136, at 12.

195. M. WOLFF, INTERNATIONALES PIVATRECHT 17 (1933).
196. See supra notes 178-79 and accompanying text.
197. F. HARmSON, supra note 178, at 119.
198. Yntema, supra note 29, at 307 (1953). "At the time of their publication ... Story's

Commentaries were without question the most remarkable and outstanding work on the
conflict of laws which had appeared since the thirteenth century in any country and in any
language." E. LORENZEN, supra note 101, at 193-94.

199. 1 J. BEALE, A TmATISE ON TiE CoNFLcr OF LAws (1916).
200. See id. at 53; see also 3 J. BEALE, supra note 188, at 1964-65, 1967.
201. See 3 J. BEALE, supra note 188, at 1969-70; see also supra notes 154-55 and accom-

panying text.
202. See I J. BzmxB, supra note 199, at 64, 307; 3 J. BrAuz, supra note 188, at 1967-69,

1973-74.
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A. Witchter

In 1841 and 1842 Carl Georg von Waichter published, in a series of
three installments, a lengthy article in a German law review that con-
tained some of the most incisive criticism ever voiced about conflicts the-
ories.'" 8 Wachter was an iconoclast. He debunked statutist learning,20' ex-
posed the circular reasoning of the vested rights theory,2 "5 and disparaged
the comity doctrine.20 Regrettably, however, he failed to deal with Story,
even though he apparently knew of the Commentaries through a review
published in a German journal,207 which Wachter cited.2" This disregard
of the single most important work extant at the time is amazing, but
Wachter apparently lacked linguistic ability.015 Moreover, he expressly
disapproved of the comparative method, taking the position that "looking
at foreign practice and legal opinions, particularly the English and North
American, is in itself interesting," but as regards "the positive law in ef-
fect with us in Germany... [is] quite inappropriate."' 10

This observation, which Beale later echoed in criticizing Story's reli-
ance on foreign authors, 11 is revealing. Wachter was a legal positivist par
excellence. His answer to the question of where a judge should look for
the law applicable to a multistate transaction was: "Without doubt to the
laws to which he is subject, that is to say, to those that apply in his

203. See Wachter, iber die Collision der Privatrechtsgesetze verschiedener Staaten, 24
ARcmv FOR DIE CaLUMSCHE PRAXts 230 [AcP] (1841), 25 AcP 161, 361 (1842). Concerning
W&chter, see generally N. SmDmArN , GRumNjiAGN UND EinLUSS Dim INrRNATIO!NAL-
FMIVATRECHLICHEN LaURo CARL GEOsG VON WXcwrrms (1797-1880) (1979); Nadelmann,
Wachter's Essay on the Collision of Private Laws of Different States, 13 AM. J. CoMP. L.
414 (1964) (with a translation of Wachter's 'Guiding Principles,' his discussion of tort choice
of law, and his reply to Savigny's criticism).

204. Wachter, 24 AcP at 270-311.
205. Wachter, 25 AcP at 1-9. In Wachter's words:

To claim absolute protection in the forum for the legal relationship created
abroad according to foreign law is to argue from a premise that has not as yet
been established, and presupposes something that still needs to be proven, namely
that that legal relationship is to be judged according to foreign rather than forum
law. For ... the question whether someone has acquired a right by virtue of an act
done abroad depends, above all, on whether the act is to be judged by reference to
foreign or to forum law.

Id. at 5.
206. Id. at 12-15.
207. Mittermaier, Collision der Gesetze verschiedener Staaten, 7 KiuriscHz Zzrrscuawr

FOR RzcHmswwsascAN trod Gzs arzGEUNG DS AusLANas 228 (1835).
208. Wachter, 25 AcP at 235 n.9; see N. SADMANN, supra note 203, at 20.
209. N. SANAm , supra note 203, at 19 n.5.
210. Wachter, 25 AcP at 33 (criticizing W. SCHAR NER, ErrwIcKLUNG DES MNrRNATION-

ALEN PRiVATRzCHTs (1841), a book that extensively relied on the first edition of Story's Com-
MzwrAR1Es); see N. Sw xsuNN, supra note 203, at 19.

211. 1 J. BPALE, supra note 199, at x-xi.



PAGE OF HISTORY

state." " He strongly believed in the primacy of forum law, because to
him a judge was but an instrumentality ("Organ' of the legislative
will.113 According to the first of Wachter's three "Guiding Principles,""'
courts must follow, first of all, any express directives of the lex fori con-
cerning the law to be applied to a given question."' Absent such direc-
tives, a judge faced with a conflicts problem should examine whether fo-
rum law, according to its 'spirit,' must be interpreted to claim application
to the case irrespective of the presence of foreign elements.'" Finally, if
this analysis leaves any doubt concerning which law applies, the judge
should resolve it in favor of applying the lex fori." 7

As is readily apparent, Wachter's principles anticipated the forum-cen-
tered approaches of modern unilateralists such as Currie and
Ehrenzweig."1s Like Ehrenzweig, Wiichter recognized certain specific con-
flicts rules that he believed to be rooted in customary law, such as the
application of situs law to immovables,"19 the application of the law of the
decedent's last domicile to matters of successions" and, to a point, the
principle of party autonomy."'2 In the absence of such rules, however, he
espoused what Ehrenzweig called the "lex-fori approach.' j Wachter's
basic view closely resembled that of Currie, who said that "[n]ormally,
even in cases concerning foreign factors, a court should as a matter of
course look to the law of the forum as the source of the rule of deci-
sion."' Like Currie, Wachter emphasized local policies and interests,,"
and he believed that notions of comity, justice, fairness, and convenience,

212. Wachter, 24 AcP at 237.
213. Id. at 239, 265.
214. Id. at 261, 263, 265. For a translation of these principles, see Nadelmann, supra

note 203, at 417-23.
215. Wachter, 24 AcP at 261.
216. Id. at 263, 267.
217. Id. at 269.
218. See Baade, Foreword, New Trends in the Conflict of Laws, 28 LAw & CoNraMm.

PoBsS. 673, 675 n.9 (1963); De Nova, Historical and Comparative Introduction to Conflict
of Laws, 118 RzcumL D)S CouRs 435, 455 (1966-II); Wengler, The Significance of the Prin-
ciple of Equality in the Conflict of Laws, 28 LAw & ComrsMP. Poes. 822, 829 n.31 (1963);

,see also D. CAvzas, supra note 50, at 4 n.7.
219. Wachter, 25 AcP at 383.
220. Id. at 363.
221. Id. at 35.
222. 1 A. EHRsEzwmG, INTMNATIONAL LAw, supra note 181, at 91.
223. Currie, The Constitution and the Choice of Law: Governmental Interests and the

Judicial Function, 26 U. Cm. L. Rzv. 9 [188] (1958) [hereinafter cited as Currie, Govern-
mental Interests]. In Wachter's words: "Absent some express general directive, he [the
judge] must seek a solution first in the intent and spirit of those specific laws applicable in
his country, which specifically deal with the case before him." 24 AcP at 261; see also id. at
263.

224. See Wachter, 24 AcP at 266; 25 AcP at 14.
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as well as multistate interests in the security of transactions, should play
no role in deciding conflicts cases."' Both of these writers took the posi-
tion that a judge who resorts to these considerations to decide a multis-
tate case usurps the legislative function.2"6 In their opinion, the proper
judicial approach to conflicts problems is to interpret local rules of deci-
sion to determine their reach in the light of forum policies." 7 Naturally,
those modem unilateralists, who, like Ehrenzweig228 and Sperdutti,"'
who had read Wachter's work, found it singularly modern and attractive.
Yet, the influence of Wichter's ideas on European conflicts law was mini-
mal230 because they were overshadowed by those of his compatriot
Savigny.

B. Savigny

Friedrich Carl von Savigny, whose book on the conflict of laws was pub-
lished in 1849 as volume eight of his System of Current Roman Law,"21

advocated an approach diametrically opposed to Wichter's forum ori-
ented method. At the time of publication, Savigny was in his seventies,
and there is little to indicate that he had given much thought to the con-
flict of laws earlier on in his long career as a scholar, law teacher, and
administrator."' But, he was able to write about the subject in a rela-
tively short time because he enjoyed the advantage of having both
Wachter's article and Story's treatise at his disposal."' Also, the manner
in which Savigny treated the subject helped. He was a theoretician, and
the flavor of his discussion is even more dogmatic and abstract than that
of Wichter's essay. While Story's first edition referred to more than 500

225. See Wachter, 24 AcP at 240, 267; 25 AcP at 12-14.
226. Compare Wichter, 25 AcP at 14, 27 n.224 with Currie, Methods and Objectives,

supra note 86, at 176-77 [1821, Currie, Governmental Interests, supra note 223, at 9, 77
[188, 2721 (1958); id. at 82 [2791; id. at 84 n.333 [281 n.3441.

227. Compare Wachter, 24 AcP at 261-64 with Currie, Methods and Objectives, supra
note 86, at 177 [183-84]; and Currie, The Silver Oar and All That: A Study of the Romero
Case, 27 U. Cm. L. Rzv. 1, 68 (361, 3671 (1959); and Currie, Change of Venue and the
Conflict of Laws: A Retraction, 27 U. Cm. L. Rzv. 341, 343-44 [431, 434] (1960).

228. "Carl Georg von Wachter... has come to be known as the outstanding advocate of
the lex fori." A. EHuwNzwmo, A T=a~isa, supra note 48, at 322. Ehrenzweig in turn has
been called "Wachter redivivus." Makarov, Theorie und Praxis der Qualifikation, 2 Fwsr-
SCHRwr DOuLE 149, 177 (1963).

229. See G. Spmnurri, EVOLUZIONE sTORICA z DiRmTO JNrERNAZIONALE PRWVATO 19 (1970).
230. See N. SANDMNN, supra note 203, at 307-12.
231. 8 F. VON SAVIGNY, supra note 194. Volume eight contains two chapters, the first of

which is devoted to the conflict of laws, and the second to intertemporal conflicts.
232. See Sturm, Savigny und das internationale Privatrecht seiner Zeit, 8 lus COM-

MUNE 92, 95-96 (1979).
233. See id. at 95-97.
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decisions,'" Savigny cited a mere dozen and usually preferred to rely on
hypothetical cases for purposes of illustration.

In the preface to his book, Savigny said that "the doctrine (Lehre) here
presented, as compared to others, should be understood as inchoate, as
unperfected."'' s That is an understatement, for no one ever put the de-
ductive method to better use in constructing a perfect conflicts edifice.
Noting that no country had enacted comprehensive legislation on choice
of law, so that the field was left to legal theory,s" Savigny proposed to
deal with it "scientifically"' 31 by elaborating a system that could yield
rules of universal application. This claim to universality may explain why
Savigny, like his medieval predecessors, dealt with the conflict of laws in
the context of a larger work on Roman law even though, as he admits, the
Romans had precious little to offer on the subject."'

Savigny believed that it is possible to pose the choice of law question in
either of two ways: "[W]hat is the scope of legal rules?" and "[W]hat
legal relationship do they control?"'3 In his opinion, both questions are
but different ways of looking at the same problem, and it is only the
starting point of reasoning that differs.2" In other words, Savigny be-
lieved that unilateral approaches, which seek to delimit the reach of sub-
stantive rules, and multilateral approaches, which attempt to localize le-
gal relationships, are merely opposite sides of the same coin. Later in his
book, however, he restricted the unilateral approach to what he called
"strictly positive, mandatory laws,""' that is, rules that express a strong
public policy based on moral or economic considerations that cannot be
displaced by foreign law and therefore are not susceptible to a multilat-
eral approach."' As examples Savigny mentioned rules against polygamy
and statutes that prohibit the acquisition of realty by Jews."' Savigny
considered these "mandatory laws" to be "anomalous'2 4 and thought

234. See supra note 182 and accompanying text.
235. 8 F. VON SAVIGNY, supra note 194, at iii. See also id. at 30.
236. Id. at 23, 26.
237. Id. at 23, 114.
238. Id. at v, 5, 29, 85, 90-91.
239. Id. at 2; see also id. at 3, 10-11.
240. "Both ways of looking at the question differ only in the point of departure." Id. at

3. The same idea is implicit in the title of chapter I ("Local Boundaries of the Dominion of
Legal Rules over Legal Relationships") of volume eight, in which Savigny deals with the
conflict of laws. Id. at 1. But cf. id. at 122-23 (discussing statutist theories).

241. Id. at 34-37; see also id at 160-61. In addition, Savigny recognized that his multilat-
eral approach could not apply to those foreign legal institutions that are not recognized by
the forum. Id. at 37-39, 162-63.

242. Id. at 35-38, 160.
243. Id. at 36, 160-62.
244. Id. at 38, 160.

1984] 449



MERCER LAW REVIEW

that they would progressively decrease.'4 Putting this peculiar group of
rules to one side, he proposed to resolve all other choice of law problems
by applying to each legal relationship the law of that territory to which it
"belongs,' 6 to which it is "subjected,' 4

7 where it has its "seat.'$
This guiding principle, according to Savigny, is compelled by the exi-

gencies of an "international legal community of nations dealing with one
another."'24 ' He maintained that the existence of such a community, and
the common advantage nations and individuals derive from an increasing
flow of multistate transactions, call for a reciprocal treatment of legal re-
lationships."'0 As a corollary to the equality of citizens and foreigners,"21

these relationships should be treated equally, regardless of the forum that
adjudicates them."'2 In other words, Savigny's basic objective was to
achieve uniformity of result or, negatively, to prevent forum shopping. 5 3

Consequently, he rejected the statutist teachings"' as well as the primacy
of forum law that Wichter had advocated.'" He also took issue with
WIchter's view of the role of judges in conflicts cases,'s pointing out that
the absence of comprehensive legislation on the subject implied a large
measure of judicial freedom and that there was no evidence to show that
states jealously insisted on their prerogatives in multistate cases."67

Savigny called his seat theory a "formal principle."" To give it con-
tent, he proposed to link people and legal relationships with a given terri-
tory by means of various contacts."' He selected domicile as the most

245. Id. at 38.
246. Id. at 28, 32, 108.
247. Id. at 1, 2-3, 28, 108.
248. Id. at 108, 118, 120, 121, 200. As an alternative term for the grossly physical "seat"

(Sitz), Savigny at times uses the more euphonious "home" (Heimat). Id. at 120, 200.
249. Id. at 27; see also id. at vi, 29, 128.
250. Id. at 26-29.
251. Id. at 25, 27, 114, 128-29.
252. Id. at 128-29.
253. Arguing against Wachter's primacy of forum law, Savigny said:

In many conflicts cases there is concurrent jurisdiction in different places, so that
in the particular case the plaintiff is free to choose the forum. Accordingly, if that
principle [i.e., Wachter's principle that the court, as a rule, applies forum law)
should apply, the local law applicable in each case depends not only on fortuitous
circumstances, but on the unilateral arbitrariness of one party.

Id. at 129.
254. Id. at 122-23.
255. "[Tihe judge has to apply that local law to which the legal relationship belongs, and

it makes no difference whether such local law is the judge's own or the law of a foreign
state." Id. at 32; see aso id. at 27, 126-29.

256. See supra notes 225-26 and accompanying text.
257. 8 F. VoN SAVIGNY, supra note 194, at 28 n.(g), 127-28.
258. Id. at 120, 121; see also id. at 205-06 (a "theoretical question").
259. He spoke of a "string" (Band) by means of which a person or legal relationship is
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appropriate connecting factor to govern a person's legal capacity,' re-
jecting the national law principle that had surfaced in the French Civil
Code.' Savigny then proceeded to classify legal relationships into broad
categories in order to determine which of the four possible connecting
factors he recognized (domicile, situs, place of transaction, and place of
litigation)'" was best suited to each. To that end, he developed a classifi-
cation system composed of several major categories (property, obligations,
decedents' estates, and family law),0 which furnished the conceptual
pigeonholes that, after a selection of the most appropriate connecting fac-
tor for each one, allowed the localization of any given legal relationship in
the territory to which it belongs "according to its peculiar nature."'"

The specific choice of law rules and principles Savigny derived from
this classificatory scheme, such as locus regit actum,'" party auton-
omy,2" and the Lex rei sitae,'' largely resembled those known since
Bartolus' times. Savigny's achievement therefore is not attributable to the
superior quality of the particular rules he proposed. Rather, the most im-
portant aspect of his work is its theoretical foundation. Some have called
his 'seat' theory "epochal"'" and his doctrinal contribution a "Coperni-
can resolution."'" Others, however, have questioned Savigny's original-
ity. 0 It is, of course true that Story and Wichter already had laid to rest
what had remained of statutist doctrines and compiled the authorities
upon which Savigny could draw. Also, Savigny's own research is paltry

"tied" (angeknapft) to a given jurisdiction. Id. at 108.
260. Id. at 95-101, 107, 120.
261. Id. at 98-100. In this, he was influenced by Story. See id. at 100.
262. Id. at 120-21.
263. Id. at 120. Savigny established the following categories:

I. Condition of the Person as such. (Legal existence, capacity).
IL Property Law.

III. Law of Obligation.
IV. Inheritance Law.
V. Family Law.

A. Marriage.
B. Paternal Power.
C. Guardianship.

264. Id. at 108.
265. See id. at 348-56.
266. See id. at 110-13, 206-10, 248-49.
267. See id. at 169-77 (which, according to Savigny, applies to both movables and

immovables).
268. A. NUSSsAUM, PaucwLEs OF PRiVATz INTERNATiONAL LAW 21 (1943) (who, however,

also calls it "vague").
269. H. NEUHAUS, supra note 55, at 94. But cf. Neuhaus, Abschied von Savigny? 46

RAwBsZ 4, 6 n.7 (1982).
270. See, e.g., K. SCHURIG, KOULSioNSNORm uND SAcHRzcET 136-37 (1981); Sturm, supra

note 232, at 99, 100, 106-08.
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when compared to that of these two scholars, and the choice of law rules
he proffered are hardly superior, and at times are inferior, to those Story
had constructed . 7  The idea that the application of foreign law accords
with the enlightened self-interest of nations engaged in mutually benefi-
cial trade was already implicit in the notion of comity (which Savigny
accepted, albeit with certain reservations27 2) as understood by Huber and
Story. Twenty-one years before Savigny wrote about the "international
legal community of nations that deal with one another,"' Livermore had
compared the nations of the civilized world to "one great society com-
posed of so many families, between whom it is necessary to maintain
peace and friendly intercourse. '3 74 The same idea was already implicit in
the various phrases Grotius used to describe the essential cohesiveness of
mankind.7 Similarly, the notion of a 'voluntary submission' of a person
to a jurisdiction, on which Savigny so often relies to justify the applica-
tion of that jurisdiction's law,'76 dates back to Huber'" and Grotius."*
Savigny's refutation of the vested rights theory3 7' as circular merely re-
states what Wichter had said.280 Savigny borrowed his equally question-
begging61 'seat' metaphor from Wichterrs and the hypothesis that
choice of law deals with the control over legal relationships had been pro-

271. See Kahn-Freund, General Problems of Private International Law, 143 Rcua.
DES Couas 139, 286-87 (1974-Il) (criticizing Savigny's contract and tort choice of law rules);
Sturm, supra note 232, at 104 (critique of Savigny's patriarchal bias in domestic relations
conflicts law matters). Compare 8 F. VON SAVIGNY, supra note 194, at 356-57, with J. STORY,
supra note 4, at 188-89 (formal validity of marriage). Savigny's brief discussion of contract
choice of law, 8 F. VON SAviGNY, supra note 194, at 256-59, is wholly inadequate. His sugges-
tion to apply the domiciliary law of each party, id. at 257, leads to the undesirable conse-
quence of applying two different laws to the same agreement. It subsequently became a
major source of difficulty in those countries that accepted Savigny's proposal. See LANDO, 3
INr'L ENC. Comp. L. Contracts § 22 (1976).

272. See 8 F. VON SAviGNY, supra note 194, at 28.
273. Id. at 27.
274. S. LIVERmoRE, DISSERTAoNS ON TE QURssnoNs WHICH ArsE FROM THE CowRaAm-

E or THE PosrnvE LAws oF DFERENT STATES AND NATIONS 30 (1828).
275. See Wise, Book Review, 30 AM. J. Coup. L. 362, 369-70 (1982). Savigny, however,

cited Grotius only to poke fun at him. See 8 F. VON SAVIONY, supra note 194, at 257-58.
276. See, e.g., 8 F. VON SAviGNY, supra note 194, at 13, 110, 111.
277. See E. LORENZEN, supra note 101, at 164 (persons temporarily within a jurisdiction

are deemed "subjects thereof").
278. See H. GRovius, supra note 94, at 332 ("temporary subject").
279. See 8 F. VoN SAVIGNY, supra note 194, at 132.
280. See supra note 205 and accompanying text.
281. Sturm, supra note 232, at 107.
282. Id. at 107 n.69. Wachter had argued that a state, in regulating family law relation-

ships, is interested only in its own citizens and hardly can be assumed to have intended to
legislate with respect to relationships that have their "seat and hearth" (Sitz und Heerd) in
a foreign jurisdiction. Wichter, 25 AcP at 185. This turn of phrase anticipates Savigny's
reference to the "seat and home" of legal relationships. See supra note 248.



PAGE OF HISTORY

pounded by Mittermaier almost twenty years before the publication of
Savigny's book.288

What, then, was Savigny's outstanding contribution to conflict of laws?
Apart from organizing the ideas he had gleaned from others, he managed
to elucidate a principle that merely had been implicit in Story's trea-
tise: namely, that choice of law rules should serve the objective of guar-
anteeing uniform results.2' It is to Savigny's credit that he had advanced
this pragmatic consideration, rather than some artificial doctrine like the
vested rights theory, in support of multilateralism. Again, the idea of "de-
cisional harmony," as civilians often call that principle,'" was not exactly
new. There were medieval maxims to the offect that different fora should
not apply different laws to the same transaction,' and the search for
multilateral rules that would accomplish this objective predates Bartolus.
Nor did Savigny invent multilateralism. That approach was inherent in
Huber's comity theory. Story already had linked broad categories of legal
transactions with a given territory by means of connecting factors and, to
that end, had classified legal relationships in a more or less systematic
fashion. Savigny, however, supplied the most explicit and extensive ra-
tionale for neutral, evenhanded conflicts rules that accord foreign law the
same importance as the lex fori. He introduced a new categorical impera-
tive,=

2
7 arguing that the elaboration of conflicts rules should be guided by

their suitability for inclusion in an international choice of law convention
acceptable to all nations.2" In this fashion Savigny laid down a method-
ological foundation on which others could build. On a grander scale, on a
seemingly more solid basis, and with more lasting effect, he did what Jo-
seph Beale attempted to accemplish in this century for American con-
flicts law.

The logical symmetry of Savigny's system, his cosmopolitan outlook,
and the simple and elegant manner in which he presented the subject
matter, may explain why Savigny's ideas soon became the conventional
wisdom .2 His book was translated into several languages, including En-
glish,21" and has been cited as authority in common law cases."' The no-

283. Mittermaier, Ober die Collision der Prozessgesetze, 13 AcP 292, 297 (1830); see
also Wachter, 25 AcP at 26 n.223.

284. Cf. Neuhaus, supra note 269, at 9, 15.
285. See, e.g., Evrigenis, supra note 89, at 381; H. NEUHAUS, supra note 55, at 49-57.
286. See Sturm, supra note 232, at 107.
287. De Nova, supra note 218, at 463, notes the 'Kantian flavor' of Savigny's suggestion.
288. 8 F. VON SAViGNY, supra note 194, at 115; see also id. at 129.
289. Concerning the widespread acceptance of Savigny's ideas, see, e.g., I H. BATPYOL &

P. LAGAmDE, supra note 84, at 285-86; E. Loszsr, supra note 101, at 196; Audit, A Conti-
nental Lawyer Looks at Contemporary American Choice-of-Law Principles, 27 Am. J.
Comp. L. 589, 590-92 (1979); Kahn-Freund, supra note 271, at 286-88.

290. See F. VON SAviONY, A Tasunas ON THE CoNFLCT oF LAws (W. Guthrie 2d ed.
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tion of a 'seat' of legal relationships probably formed the basis of West-
lake's formulation of the 'proper law' approach to contract choice of
law,292 which in turn has spawned such concepts as the 'closest connec-
tion' and the 'most significant relationship,' 2

9 which currently enjoy con-
siderable popularity." 4 In the nineteenth century, some German courts
let Savigny's views prevail over statutory provisions.29' In this century the
teachings of Savigny and his followers helped transform the unilateral
conflicts provisions found in the Introductory Act to the German Civil
Code into a system of multilateral rules. 2

9 Savigny's influence on Euro-
pean law still lingers on. To be sure, even in the past there has been occa-
sional criticism of some of Savigny's views, ' but only after the American
'conflicts revolution' was already in full swing did some European schol-
ars, dissatisfied with mechanical jurisprudence, mount an all-out attack
on his conceptual edifice."'

VI. MANCINI

To complete the story of the evolution of conflict of laws up to this
century, one more author should be mentioned. In 1851, two years after
the publication of Savigny's treatise, the Italian patriot, lawyer, states-
man, and law teacher Pasquale Stanislao Mancini'" gave an inaugural
address at the University of Turin entitled "Nationality as the Basis of
International Law."'s° As the title suggests, Mancini considered the per-

1880).
291. See Pritchard v. Norton, 106 U.S. 124, 131 (1882); Barrows v. Downs, 9 R.I. 446,454

(1870); In re Luck's Settlement Trusts, [1940] Ch. 864, 914 (C.A.) (Scott, L.J., dissenting). It
has been said that: "The method adopted in practice by English courts corresponds in
general with that suggested by Savigny. In the light of all the relevant circumstances, they
attempt to decide each case according to the legal system to which it seems most naturally
to belong." G. CHESHIRE & P. NORTH, supra note 75, at 24.

292. See Juenger, supra note 78, at 304; Kahn-Freund, supra note 271, at 286-87.
293. RESTATEMENT (SECOND) OF CoNFiLCT OF LAws § 145 and passim (1971); see Juenger,

supra note 78, at 300, 304; cf. Vitta, supra note 89, at 12.
294. See Vitta, supra note 89, at 12-13.
295. G. KEoEL, supra note 48, at 88; M. WOLFr, supra note 37, at 36 & n.3.
296. See A. EHRENZWEiG, A TREATISE, supra note 48, at 312.
297. See Sturm, supra note 232, at 93 n.5.
298. See J. DEELEN, DE BLNDDOEK VAN VON SAVIGNY (1966); H. JESSURUN D'OLIVEIRA, DE

RUINE VAN REN PARADIGMA: DE KONFLIKTREGEL (1976); C. JOERGES, ZUM FUNKTIONSWANDEL
DES KOLLISIONSRECHTs-DmE "GOVERNMENTAL INTEREST ANALYSIS" UND DIE "KRIsE DES IN-

TERNATIONALEN PRIVATRECmS" (1971).
299. See generally E. JAYME, PASqUALE STANSLAO MANcINI, INTERNATIONALES PRIVAT-

RECHT ZWISCHEN RISORGIMENTO UND PRAXTISCHER JURISPRUDENZ (1980).
300. Della, nazionalita come fondamento del diritto delle genti (1851), reprinted in P.

MANCINI, DIRrr o INTERNAZIONALE, PRLEZI NI 1 (1873); see E. JAYME, supra note 299, at 1
n.3, 15-16.
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sonal link of an individual to a nation to be of fundamental importance.
This idea had important consequences for the development of European
conflicts law. Whereas Savigny had rejected the national law principle,8 "
Mancini espoused the lex patriae with great vigor. As a member of a par-
liamentary commission that drafted the conflicts rules of the preliminary
provisions of the 1865 Italian Civil Code, he managed to have his views
enacted into positive law.3o2

Mancini's basic premises were that private law is made primarily for
citizens,303 rather than for a territory and that the law should treat citi-
zens and aliens alike. Adopting Savigny's idea of a community of na-
tions,3  Mancini argued that each nation should promote legal equality
by a uniform treatment of individual rights.305 Although he favored appli-
cation of the lex patriae, Mancini also advocated the freedom of private
parties to choose the law that governs their transactions.3" He believed
that the national law principle and the principle of party autonomy
should yield to territorial sovereignty only with respect to matters con-
cerning public policy, sovereignty, and rights in real estate.407

Again, the idea of using a person's citizenship rather than his domicile
to link him to a given territory was not exactly new. The national law
principle first surfaced in the conflicts provisions of the French Civil
Code,,0" from whence it drifted into other European codes, notably those
of Belgium and the Netherlands. But since Savigny strongly had en-
dorsed the domiciliary nexus and had rejected nationality as an inappro-
priate connecting factor,3"9 Mancini was left to bestow legitimacy upon a
principle his great predecessor had found wanting. In doing this Mancini
was eminently successful. The national law principle ultimately was
adopted in most European countries, Latin America, and Japan.3 10

Mancini's achievements were not limited to the advocacy of the nation-
ality principle and the codification of Italian conflicts law. Whereas Savi-
gny merely had raised the possibility of choice of law conventions without

301. See supra notes 260-61 and accompanying text.
302. See E. JAYME, supra note 299, at 7-8, 27-28; K. NADELMANN, supra note 136, at 51; 1

E. VITrA, Dirrro INTERNAZIONALE PRIVATO 36 (1972).

303. De Nova, supra note 218, at 464.
304. Id. at 466.
305. E. JAYME, supra note 299, at 5, 22, 38; 1 E. VirrA, supra note 302, at 35-36.
306. E. JAYME, supra note 299, at 3; 1 E. VrrrA, supra note 302, at 36; De Nova, supra

note 218, at 464.
307. E. JAYME, supra note 299, at 3; 1 E. VrrrA, supra note 302, at 36; De Nova, supra

note 218, at 464.
308. See French CODE CIVIL [C. CIv.] art. 3(3) (status and capacity of French parties

governed by French law); K. NADELMANN, supra note 136, at 51.
309. 8 F. VON SAVIGNY, supra note 194, at vi, 17, 98-101.
310. See 1 E. RABEL, THE CONFLICT oF LAWS 121-23 (2d ed. 1958).
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endorsing such international codification efforts, 11 Mancini actively pro-
moted the adoption of conflicts treaties and participated in international
projects pursuing that aim."" He realized that if the various states and
nations were left to their own devices, their conflicts laws would drift
apart, 18 rather than converge, as Savigny had assumed. 14 Nor did these
efforts exhaust Mancini's contribution to conflict of laws. He attacked the
comity doctrine,s15 rigorously defended the equality of forum and foreign
law,316 and focussed attention on the notion of public policy, 1' which Sa-
vigny's sketchy discussion of 'strictly positive laws' had failed to address
in a satisfactory manner.

From a practical point of view, however, none of Mancini's contribu-
tions proved to be as consequential as his espousal of citizenship as a
connecting factor. Savigny's multilateralism, which rejected the forum
preference advocated by WIchter, had opened the door to a generous ap-
plication of foreign law in conflicts cases. Mancini's national law principle
opened the door even wider. Since lawsuits usually are brought where the
parties live, the domiciliary nexus implicitly favors application of the lex
fori. In contrast, choice of law rules that use citizenship as a connecting
factor tend to increase foreign law problems once people start to migrate
and to settle outside their native lands. More importantly, Mancini's suc-
cess in advocating the lex patriae spelled the doom of Savigny's optimis-
tic belief in the eventual international uniformity of conflict of laws.
Mancini managed to drive a wedge between the common law jurisdictions
that steadfastly adhere to the domiciliary nexus, and those civil law coun-
tries that have opted for the national law principle. The resulting rift for-
ever laid to rest the hope that the classical multilateral system could
bring about decisional harmony.

VII. SOME OBSERVATIONS AND QUESTIONS

It seems appropriate to conclude this survey with Mancini, because his
contributions complete the inventory of concepts and ideas on which the
conflict of laws has drawn. Little has been added since. The principal
achievement of those who followed Mancini and Savigny's footsteps was
the elaboration of a "General Part,"318 a catch-all category containing a

311. See 8 F. VON SAVIGNY, supra note 194, at 114-15.
312. See De Nova, supra note 218, at 466-671 K. NADELMANN, supra note 136, at 52-60,

69-71; 1 E. VrrA, supra note 302, at 41-43.
313. See De Nova, supra note 218, at 466; K. NkDzLMANN, supra note 136, at 52.
314. See 8 F. voN SAviGNY, supra note 194, at iv, 114.
315. See K. NADELMANN, supra note 136, at 55.
316. See 1 E. VrrA, supra note 302, at 37.
317. See id. at 375-77.
318. American textbooks use the phrase "Pervasive Problems" for what Europeans tend
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number of conceptual constructs developed to cope with problems inher-
ent in the multilateral approach to choice of law. Bearing fanciful names
such as renvoi, characterization, the incidental question, and public pol-
icy, these concepts reveal the deficiencies of the classical conflicts system
that Savigny's elegant prose had managed to conceal. "' In addition, the
earlier part of the twentieth century saw the emergence of a new theory
to explain the application of foreign law by local courts. This "recep-
tion 3 20 or "local law" doctrine s was developed independently by Italian
and American authors. Like the vested rights doctrine, it attempts to deal
with the problem by denying its existence. Judges, so the theory goes, do
not apply foreign law, nor do they enforce rights vested abroad. They
merely apply forum law, modelled in the image of the foreign rule.3 2

2

Such a fatuous explanation may appeal to some, but it hardly supports
the conclusion that the conflict of laws has made much progress in our
times.323 Finally, there have been some recent upheavals in conflicts the-
ory and practice in the United States and elsewhere. Although our 'con-
flicts revolution' in America and similar trends in Europe' have at-
tracted considerable attention, the intrinsic novelty of these de-
velopments well may be questioned. If one cuts through the modern
jargon, in which much of the recent literature and many judicial opinions
are couched, one comes across old familiar trains of thought. Even a cur-
sory sampling of some of the opinions in the countless American conflicts
cases decided since Babcock v. Jacksons would reveal how some Ameri-
can judges still look for the seat of legal relationships and how others
wonder, like the statutists, whether local rules apply to foreign acts of
forum residents and to local acts of nonresidents. Most courts, however,
like the medieval Italian scholars, combine both of these methods 2s in

to call the "General Part" of the conflict of laws. See E. SCOLES & P. HAY, CONFLICT OF
LAWS 52 (1982); R. WEITRAUB, COMMENTARY ON THE CONFLICT OF LAWS 48 (2d ed. 1980). An
English author speaks of "General Considerations." J. MoRaxs, THE CONFLICT OF LAWS 459
(2d ed. 1980).

319. See Juenger, Comment, 27 AM. J. CoMr. L. 609, 611-12 (1979); ef. Currie, The Ver-
dict of Quiescent Years: Mr. Hill and the Conflict of Laws, 28 U. CHI. L. REv. 258, 295
[584, 628] (1961).

320. See 1 A. EHRENzWEiG, INTEENATtONAL LAW, supra note 181, at 61; E. VrrrA, supra
note 302, at 218-19.

321. See D. CAvERs, supra note 50, at 7-8; 1 A. EHRENZWEIG, INTERNATIONAL LAW, supra
note 181, at 61.

322. See W. CooK, THE LOGICAL AND LGAL BASES OF THE CONFCT Or LAW 20-21 (1949).
323. For cogent criticism of the local law theory, see Yntema, supra note 29, at 315-17.
324. See generally The Influence of Modern American Conflicts Theories on European

Law, 30 Am. J. Comp. L. 1 (1982) (the symposium includes articles by Hanotiau, Juenger,
Lando, Lowenfeld, Reese, Siehr, and Vitta).

325. 12 N.Y.2d 473, 191 N.E.2d 279, 240 N.Y.S.2d 743 (1963).
326. See Leflar, supra note 64; Reppy, supra note 65, at 645.
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blissful ignorance of the fact that they are inconsistent.
More than 150 years ago, Judge Porter of the Louisiana Supreme

Court, after reviewing the opinions of scholars scattered widely over space
and time, reached the resigned conclusion that our discipline is

a subject, the most intricate and perplexed of any that has occupied the
attention of lawyers and courts: one on which scarcely any two writers
are found to entirely agree, and on which, it is rare to find one consistent
with himself throughout. We know of no matter in jurisprudence so un-
settled, or none that should more teach men distrust for their own opin-
ions, and charity for those of others.317

Since then, matters hardly have improved. An immense outpouring of
scholarly writing and judicial decisions has heaped additional intricacies
and perplexities upon the subject. But while the history of conflicts law
has been long and rich in detail, legal imagination, even the imagination
of conflicts scholars, is limited. As Nadelmann put it, "everything worthy
of trying has been tried before, under the same or other labels.' ' s With
the advantage of hindsight, it is possible to formulate a few general obser-
vations and questions suggested by the experience gathered so far.

First of all, it seems remarkable that there are hardly any traces of
choice of law rules in antiquity, in spite of the level of civilization and the
commercial sophistication Greece and Rome had attained. May we con-
clude from this that legal systems can do without such rules?"'

Second, it seems that conflict of laws has flourished best in a peculiar
setting. Bartolus, Dumoulin, d'Argentr6, Huber, Story, Wdchter, and Sa-
vigny wrote in different countries, different centuries, and different intel-
lectual climates, yet they all inhabited a similar legal environment. They
lived in places and ages in which lawmaking power was dispersed and
legal unity was provided by persuasive reason and a shared legal tradi-
tion, rather than by the command of a single central authority. Why are
these surroundings particularly conducive to the development of our
discipline?

Third, it seems worthy of note that the fundamental question why local
courts, sworn to uphold the forum's laws and constitution, should apply
foreign law has been answered in different ways. The Dutch jurists, who
first grasped the importance of this question, found the answer in the
dubious notion of comity. Savigny advanced the practical reason of a
need to achieve uniform results in deciding conflicts cases. Others have

327. Saul v. His Creditors, 5 Mart. (n.s.) 569, 589 (1827).
328. Nadelmann, Marginal Remarks on the New Trends in American Conflicts Law, 28
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329. "The world would not come to an end if we did not have any rules of conflict of

laws." Goodrich, Directive or Dialectic? 6 VAND. L. REv. 442, 442 (1953).
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proffered conceptual theories such as the vested rights and local law doc-
trines. Yet can any of these responses satisfactorily explain the forum's
abdication of legislative power in favor of a foreign sovereign's law? Are
choice of law rules a consequence of noble altruism, are they compelled
by international law, or can they be justified by purely pragmatic
considerations?

Fourth, if legal theories cannot explain the conflicts enigma, Savigny's
ideal of decisional harmony might be thought to call for the displacement
of forum law in appropriate cases. Assuming that the prevention of forum
shopping is a sufficient justification for the conflict of laws, can choice of
law rules in fact guarantee uniformity of result in multistate cases? Even
if they could, does that goal warrant burdening trial courts with the oner-
ous task of ascertaining and applying foreign law? Who can vouchsafe
that they will apply it correctly? Given the expense and margin of error
inherent in trying suits under rules with which the judge is unfamiliar, is
the game worth the candle?

Fifth, should the goal of decisional harmony be pursued without regard
to any other considerations? Consistency clearly is not the only value in
the law. The responses to multistate problems in antiquity were formed
by the desire to do justice, and that consideration has never been wholly
absent from conflicts law. If our discipline, like any other, must pay at-
tention to results, how can that goal be reconciled with the ideal of deci-
sional harmony?

Finally, what method or approach is best suited to accomplish whatever
needs the conflict of laws is designed to serve? On that question, as legal
history shows, opinions differ widely. Perhaps it is true, as Judge Porter
observed in Saul v. His Creditors,3ss that if "so many. .. men, of great
talents and learning, are.., found to fail in fixing certain principles, we
are forced to conclude that they have failed, not from want of ability, but
because the matter was not susceptible of being settled on certain princi-
ples.38 1 Fortunately, however, a glance at history at least allows us to
identify the approaches that have been tried so far and to assess their
merits. As Nadelmann suggests, the great diversity of theories that has
beset this field presents a deceptive picture of the range of legal imagina-
tion.3 3 2 Looking more closely at the historical record, we find that there
are only three basic methods:

(1) The creation of multistate rules of decision (the substantive law
approach);
(2) A choice from among the potentially applicable laws premised on

330. 5 Mart. (n.s.) 569 (1827).
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332. See supra note 328 and accompanying text.
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ascertaining their reach (the unilateral approach); and
(3) Choice of law rules (the multilateral approach).

All of these approaches have coexisted since the Middle Ages. But while
the "pluralism of methods"" is not new,3" it has assumed considerable
importance in our day. Both the United States and Europe have seen a
recent revival of unilateral approaches.e At the same time, some legal
writers have begun to explore the possibility of once again resolving mul-
tistate problems in a supranational fashion, and there is even talk of an
emerging new lex mercatoria.s Are these approaches compatible? Which
of them should predominate?

Unless we are prepared to face these fundamental questions in light of
the experiences gathered in the past, we will continue to relegate conflict
of laws to the role of an "entertaining dialectic for law professors"3  and
add more time to the "centuries of frustration" $m that already have gone
by.

333. See Batiffol, supra note 64, at 84.
334. See supra notes 61-65 and accompanying text.
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