
NOTE

EEOC v. Wyoming. Economic Interests
Emerge Clad in Tenth Amendment Guise

In EEOC v. Wyoming,1 the Supreme Court, in a five to four decision,
held that the extension of the Age Discrimination in Employment Act
(ADEA)s to state and local governments is a valid exercise of congres-
sional powers under the commerce clause$ of the United States Constitu-
tion.4 The Court's ruling in EEOC brought a halt to the potentially unbri-
dled doctrine of state sovereignty, which was brought to the forefront by
the Court's decision in National League of Cities v. Usery and echoed by
a lengthy succession of cases that followed in the wake of that 1976 Su-
preme Court decision.s

The federal regulation at issue in EEOC, the ADEA, prohibits employ-
ers from discriminating on the basis of age against employees between the
ages of forty and seventy years by discharging them or requiring them to
leave involuntarily.7 Initially, the ADEA applied solely to private employ-

1. 103 S. Ct. 1054 (1983).
2. 29 U.S.C. §§ 621-34 (1976 & Supp. IV 1980) (hereinafter cited as ADEA].
3. U.S. Cosr. art. I, 1 8.
4. 103 S. Ct. at 1064.
5. 426 U.S. 833 (1976); see infra, notes 48-53 and accompanying text.
6. See e.g., United States v. Ohio Dept. of Hwy. Safety, 635 F.2d 1195 (6th Cir. 1980),

cert. denied, 451 U.S. 949 (1981); United Transp. Union v. Long Island R.R., 634 F.2d 19
(2d Cir. 1980), reu'd, 455 U.S. 678 (1982); Walker Field Public Airport Auth. v. Adams, 606
F.2d 290 (10th Cir. 1979); Amersback v. Cleveland, 598 F.2d 1033 (6th Cir. 1979); Donohoe
Constr. Co. v. Montgomery County Council, 567 F.2d 603 (4th Cir. 1977), cert. denied, 438
U.S. 905 (1978); Aldena, Inc. v. LaFollette, 552 F.2d 745 (7th Cir.), cert. denied, 434 U.S.
880 (1977); Friends of the Earth v. Carey, 552 F.2d 25 (7th Cir. 1977); Weppler v. School
Board, 551 F.2d 1055 (5th Cir. 1977); Davids v. Akers, 549 F.2d 120 (9th Cir. 1977);
Wentworth v. Solem, 548 F.2d 773 (8th Cir. 1977); Virginia Surface Mining & Reclamation
Ass'n v. Andrus, 483 F. Supp. 425 (N.D. Va. 1980); Glenwillow Landfill v. Akron, 485 F.
Supp. 671 (N.D. Ohio 1979).

7. 29 U.S.C. §§ 623(a)(1), 631(a) (1976 & Supp. IV 1980).
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ers.8 In 1974, however, Congress extended the prohibitions against age
discrimination to federal, state, and local government employers.*

In EEOC, Bill Crump was employed as a District Game Division super-
visor by the Wyoming Game and Fish Department, but at age fifty-five,
he was forced to retire pursuant to.a Wyoming statute."0 The Wyoming
State Highway Patrol and Game and Fish Warden Retirement Act" per-
mitted involuntary retirement of Wyoming Game and Fish Department
employees as early as age fifty-five and also imposed mandatory retire-
ment at age sixty-five.'3

Upon his forced retirement, Crump filed a charge of unlawful age dis-
crimination with the Equal Employment Opportunity Commission,"' and
in 1982, the Commission brought suit in the United States District Court
for the District of Wyoming.14 In EEOC v. Wyoming," the Commission
charged that the Wyoming retirement policy violated the mandates of the
ADEA.' The Commission sought declaratory relief on Crump's behalf in
addition to back pay and damages for persons similarly situated. 7

The district court dismissed the complaint on the ground that Congress
violated the tenth amendment by its extension of the ADEA to state and
local governments.1' Relying on Pennhurst State School & Hospital v.
Halderman,1" the court stated that the application of the ADEA to the
states could not be justified under section five of the fourteenth amend-
ment' because Congress did not expressly invoke that power when pass-
ing the 1974 amendments.21 As a result of its conclusion that Congress
had relied solely on the commerce cladse in its' extension of the ADEA,
the court did not address fourteenth amendment issues."2

& Id. § 623 (1970).
9. Id. §§ 630(b), 633(a) (1976 & Supp. IV 1980).

10. EEOC v. Wyoming, 514 F. Supp. 595, 596 (D. Wyo. 1981), rev'd, 103 S. Ct. 1054
(1983). See Wyo. SFAT. if 31-3-101 to -120 (1970).

11. WYO. STAT. §§ 31-3-101 to -120 (1970).
12. Id. § 31-3-107(c), (d) (1977).
13. Reorg. Plan No. 1 of 1978, 3 C.F.YR 321 (1978). This agency has the authority to

enforce the ADEA.
14. EEOC v. Wyoming, 514 F. Supp. 595, 595-96 (D. Wyo. 1981), rev'd, 105 S. CL 1054

(1983).
15. 514 F. Supp. 595 (D. Wyo. 1981), rev'd, 105 S. CL 1054 (1983).
16. 514 F. Supp. at 595-96.
17. Id. at 596.
18. Id. at 600. Congress amended the ADEA in 1974, 29 U.S.C. I 633(a) (1976 & Supp.

IV 1980).
19. 451 U.S. 1 (1981).
20. U.S. CONsT. amend. XIV, § 5, states "The Congress shall have power to enforce, by

appropriate legislation, the provisions of this article."
21. 514 F. Supp. at 599.
22. Id. at 600.
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Citing National League, the district court determined that the applica-
tion of the ADEA to the Wyoming State Government would affect state
operations in an area of traditional services' and thereby violate the doc-
trine of tenth amendment" immunity as articulated in National
League." The court also rejected the argument, made by the Commis-
sion, that the national interest in the prohibition of age discrimination
outweighed Wyoming's interest in managing personnel matters.' In sup-
port of its decision, the court noted Congress' "inconsistency" in denying
the states the power to permit involuntary retirement of their employees,
while at the same time granting an identical power to the federal
government.2

7

On direct appeal before the United States Supreme Court,e the district
court decision was reversed and the case was remanded." In an opinion
written by Justice Brennan,30 the Court held that the extension of the
ADEA to cover state and local governments, both on its face and as ap-
plied in this case, was a valid exercise of Congress' powers under the com-
merce clause.31 The Court reached this conclusion not by traditional ap-
proaches in determining undue federal infringement of the states'
sovereignty, but by a finding of the degree of federal usurpation of state
decisions relating to fiscal affairs and incidental economic impact."

For many years before the decision in EEOC, the Supreme Court strug-
gled with issues that pitted congressional powers derived from the com-
merce clause against the venerable doctrine of state sovereignty." One of

23. Id.
24. U.S. CoNrS. amend. X, states "The powers not delegated to the United States by

the Constitution, nor prohibited by it to the States, are reserved to the States respectively,
or to the people."

25. 426 U.S. at 840-52.
26. 514 F. Supp. at 600.
27. Id. at 597.
28. 103 S. Ct. at'1057. The direct appeal was brought by the EEOC pursuant to 28

U.S.C. § 1252 (1976).
29. 103 S. Ct. at 1054.
30. Id. at 1056. Justices White, Marshall, Blackmun, and Stevens joined the majority

opinion.
31. Id. at 1064.
32. See infra notes 121-132 and accompanying text.
33. For a restrictive view of congressional powers under the commerce clause, see Mary-

land v. Wirtz, 392 U.S. 183 (1968), overruled, National League of Cities v. Usury, 426 U.S.
833, 855 (1976); Carter v. Carter Coal Co., 298 U.S. 238 (1936); AL.A. Schechter Poultry
Corp. v. United States, 295 U.S. 495 (1935); Hammer v. Dagenhart, 247 U.S. 251 (1918),
overruled, United States v. Darby, 312 U.S. 100, 117 (1940); Adair v. United States, 208 U.S.
161 (1908); United States v. E.C. Knight Co., 156 U.S. 1 (1895). For a liberal view of the
commerce clause powers, see Parden v. Terminal Ry., 377 U.S. 184 (1964); California v.
Taylor, 353 U.S. 553 (1957); United States v. Sullivan, 332 U.S. 689 (1948); United States v.
Darby, 312 U.S. 100 (1941); United States v. Rock Royal Co-op, Inc., 307 U.S. 533 (1939);
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the prevailing purposes of the creation of the federal system was to grant
the national government the authority to regulate commerce among the
many states and thereby avoid regulation resulting from competing
states' trade interests."

In accordance with this system, Chief Justice Marshall, in his cele-
brated opinion in Gibbons v. Ogden," examined state and federal powers
under the commerce clause and established a wide scope of congressional
power." In giving a broad reading to the powers of Congress under the
commerce clause, Marshall wrote that Congress' power to regulate com-
merce "is complete in itself, may be exercised to its utmost extent, and
acknowledges no limitations, orher [sic] than are prescribed in the consti-
tution."s Marshall rejected the tenth amendment as an active limitation
on the commerce power.

As the years passed, however, so also passed the Court's liberal enforce-
ment of the federal commerce power. During the early 1900's, the Court
developed a highly restrictive view of Congress' authority over trade regu-
lation:" Throughout this period, the Court repeatedly imposed tenth
amendment limitations on the scope of the commerce clause."

This narrow interpretation of congressional authority under the com-
merce clause thrived until 1937, when the Supreme Court finally rejected
a tenth amendment challenge to federal regulation and upheld the Na-

Currin v. Wallace, 306 U.S. 1 (1939).
34. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 190 (1824).
35. 22 U.S. (9 Wheat.) 1 (1824).
36. Id. at 1. For further discussion of the developments of Congress' powers under the

Commerce Clause and an analysis of the decision in National League, see generally Com-
ment, Redefining the National League of Cities State Sovereignty Doctrine, 129 U. PA. L
Rzv. 1460 (1981).

37. 22 U.S. at 196.
38. See, e.g., Carter v. Carter Coal Co., 298 U.S. 238 (1936) (commerce powers do not

extend to working conditions or pay of coal miners); Hammer v. Dagenhart, 247 U.S. 251
(1918) (Congress may not prohibit interstate transportation of goods produced by child la-
bor); Adair v. United States, 208 U.S. 161 (1908) (Congress may not exert control over inter-
state carrier pertaining to union employees via the commerce clause); United States v. E.C.
Knight Co., 156 U.S. 1 (1895) (commerce power does not control manufacture monopoly);
Kidd v. Pearson, 128 U.S. 1 (1888) (commerce clause does not allow Congress power over
manufacturing).

39. See, eg., Carter v. Carter Coal Co., 298 U.S. 238 (1936) (commerce powers do not
extend to working conditions or pay of coal miners); Hammer v. Dagenhart, 247 U.S. 251
(1918) (Congress may not prohibit interstate transportation of goods produced by child la-
bor); Adair v. United States, 208 U.S. 161 (1908) (Congress may not exert control over inter-
state carrier pertaining to union employees via the commerce clause); United States v. E.C.
Knight Co., 156 U.S. 1 (1895) (commerce power does not control manufacture monopoly);
Kidd v. Pearson, 128 U.S. 1 (1888) (commerce clause does not allow Congress power over
manufacturing).
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tional Labor Relations Act of 1935.40 After this decision, the Court invari-
ably rejected tenth amendment challenges to federal regulation of private
commerce." Judicial support of the power was illustrated in United
States v. California,4 in which a unanimous Court upheld the application
of federal safety regulations to a state owned freight railroad.48 The Court
in California wrote that "[t]he sovereign power of the states is necessarily
diminished to the extent of the grants of power to the federal government
.... -44 With this decision, the pendulum had completed its course and
had returned to Marshall's position in Gibbons.45 Thus, until quite re-
cently, the only limits on congressional exercise of authority were those
contained in the Bill of Rights."

In 1976, however, for the first time since Carter v. Carter Coal Co.47

was decided in 1936, the Court in National League declared a congres-
sional commerce regulation to be constitutionally invalid based on the
tenth amendment.4 In National League, the Supreme Court determined
the Fair Labor Standards Amendments of 1974 (FLSA)" to be unconsti-
tutional to the extent that the FLSA extended the statutory minimum
wage and maximum hours provisions to employees of state and local
governments. s

In National League, the Court reasoned that the FLSA operated "to
directly displace the state's freedom to structure integral relations in ar-

40. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937).
41. See, e.g., Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964) (Con-

gress may prohibit racial discrimination in privately owned establishments that receive busi-
ness as a result of interstate commerce); Wickard v. Filburn, 317 U.S. Ill (1942) (Congress
may apply wheat marketing quota); United States v. Darby, 312 US. 100 (1941) (Supreme
Court upheld minimum-wage, maximum-hour provisions regarding production of goods for
interstate commerce).

42. 297 U.S. 175 (1936); see also United States v. Darby, 312 U.S. 100 (1941).
43. 297 U.S. at 175.
44. Id. at 184.
45. See supra notes 35-37 and accompanying text.
46. The first ten amendments to the Constitution were intended to be limits on the pow-

ers of state and federal governments. See, e.g., Duncan v. Louisiana, 391 U.S. 145 (1968)
(the fourteenth amendment disallows both state and federal courts the power to sentence in
criminal cases without the benefit of a jury trial or a guilty plea), reh'g denied, 392 U.S. 947
(1968); Near v. Minnesota, 283 U.S. 697 (1931) (states may not allow a statute prohibiting
scandalous, malicious newspapers to infringe upon the freedom of the press); Slaughter-
house Cases, 83 U.S. (16 Wall.) 36 (1873) (the fourteenth amendment protects privileges and
immunities of U.S. citizens); Barron v. Mayor of Baltimore, 32 U.S. (7 Pet.) 243 (1833) (Bill
of Rights limits U.S. government).

47. 298 U.S. 238 (1936). See supra text accompanying note 38.
48. 426 U.S. at 852.
49. Fair Labor Standards Amendments, Pub. L. No. 93-259, 88 Stat 55 (1974) thereinaf-

ter cited as FLSA].
50. 426 U.S. at 852.
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eas of traditional governmental functions."' Under the guise of the tenth
amendment, the Court provided the states protection against the powers
of Congress." While the doctrine of state sovereignty is quite old and
revered, National League was a recent and strident reinforcement of the
federal system and represented the first judicial check of the commerce
power since the Supreme Court's decision in NLRB v. Jones & Laughlin
Steel Corp." in 1937, in which extensive federal commerce authority was
established.

In EEOC, the Court once again responded to a tenth amendment chal-
lenge to the commerce power, though it answered the challenge in a star-
tlingly dissimilar manner than it had in National League." The task
before the Supreme Court in EEOC was not to decide whether Congress
had exceeded its power under the commerce clause in the enactment of
the ADEA. Instead, the Court was to determine whether the application
of the ADEA to the states as employers is precluded due to tenth amend-
ment restraints on Congress' commerce powers.5" The majority opinion
considered a three pronged test, which sets out three requisites that must
be satisfied in order to establish a tenth amendment violation." The
Court also considered the balancing of the state and federal interests at
issue in the case.5' The Court held that the State of Wyoming failed to
satisfy the three criteria; therefore, the tenth amendment challenge to the
application of the ADEA to state governments failed."

Nearly seven years ago, in its decision in National League, the Su-
preme Court ruled that Congress may not exercise its power to regulate
commerce to the extent that federal choices are forced upon the states
regarding decisions concerning the states' administration of integral gov-
ernmental functions.' In 1981, the Court fashioned from the National
League decision a stringent three pronged test, each portion of which a
state must satisfy in order to invalidate federal regulation of commerce
on tenth amendment grounds." As stated in Hodel v. Virginia Surface
Mining and Reclamation Association,1 the three requirements are as

51. Id. In National League, the terms "integral" and "traditional" are used in describing
state government activities encompassed by the state sovereignty doctrine.

52. Id.
53. 301 U.S. 1 (1937) (Congress may regulate labor relations at manufacturing plants

selling products across state lines).
54. 103 S. Ct. at 1060-64.
55. Id. at 1064.
56. Id. at 1061-62. See infra text accompanying note 62.
57. Id. at 1061.
58. Id. at 1061-62.
59. 426 U.S. at 854.
60. Hodel v. Virginia Surface Mining & Reclamation Ass'n, 452 U.S. 264 (1981).
61. 452 U.S. 264 (1981).
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follows:

First, there must be a showing that the challenged statute regulates the
"States as States." Second, the federal regulation must address matters
that are indisputably "attribute[s] of state sovereignty." And, third, it
must be apparent that the states' compliance with the federal law would
directly impair their ability "to structure integral operations in areas of
traditional functions.""

In addition to the three pronged test, the Court noted that the conflict-
ing state and federal interests must be balanced." Even the most direct
regulation of the states pertaining to those matters that are clearly attri-
butes of sovereignty or that result in the impairment of the states' ability
to structure integral operations of state functions is permissible provided
that the federal interest at issue outweighs the state interest in the mat-
ter." In other words, there may be instances in which the "nature of
the federal interest advanced may be such that it justifies State
submission.""5

In EEOC, the Court first recognized that the ADEA, as applied to the
Wyoming Game and Fish Department, regulated state activity." Thus,
the first requirement, that the federal statute in question regulates the
"States as States," had plainly been satisfied."

While the Court acknowledged the fact that the first prong of the test
had been fulfilled, the majority then completely dismissed consideration
both of the second prong and of the balancing test described in Hodel."
This course of reasoning was grounded entirely on the Court's finding
that the ADEA did not "directly impair" the state's ability to "structure
integral operations in areas of traditional governmental functions."" Con-
sequently, the third requirement 0 was not satisfied and, under the rea-
soning of National League, the challenge must fail.

The Court's decision that the ADEA worked directly to impair the
state's ability to structure integral operations was hinged upon the extent
of federal intrusion into traditional state functions. 1 The Court con-
cluded that the effect of the prohibition of age-based discrimination on
the states was significantly more limited than the effect of the statute at

62. Id. at 287-88 (quoting National League, 426 U.S. at 845, 852, 854).
63. 452 U.S. at 288 n.29.
64. Id.
65. Id.
66. 103 S. Ct. at 1061.
67. Id.
68. Id. (citing Hodel, 452 U.S. at 287).
69. 103 S. Ct. at 1062.
70. The third requirement is that the law not impair the states' ability to structure the

integral operation of traditional governmental functions. 452 U.S. at 288.
71. 103 S. Ct. at 1062.
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issue in National League.72 The Court considered two basic areas relating
to the effects of the ADEA as applied to the states. The Court first scruti-
nized the ADEA's economic impact on the states7s and then studied the
Act's possible frustration of the state's social and economic goals.74

According to the Court in EEOC, the most serious consequential effect
of the federal regulatory scheme in National League was financial.7
Under the FLSA, the states would have been forced to pay all employees
a minimum wage and overtime rate. This program clearly would have left
less funding for other vital programs to be conducted by the states." The
financial aspect in National League was not a factual question, but was
instead a legal deliberation, directed toward the obvious effects on any
state's allocation of resources and not especially geared to circumstances
peculiar to a single state. 7

In EEOC, the Court stated that it could not conclude "from the nature
of the ADEA" that the act would have any clearly detrimental effect on
Wyoming's finances.7 8 The budgetary considerations that were prominent
in National League were notably absent in EEOC. In National League,
the federal requirements conceivably could have both forced the restruc-
turing of the entire state government and required the elimination of cer-
tain state programs. Moreover, Wyoming never argued that this damaging
budgetary impact on the state would result from state subjection to the
ADEA. 79 Both congressional findings" and the actual design of the ADEA
tend to indicate that the Act would in no way impose undue hardship
upon the state budget.

The second consequential effect examined in National League per-
tained to the state's ability to use its employment relation with its citi-
zens as a mechanism for achieving some social or economic goal.*' Wyo-
ming, however, failed to assert any social or economic purpose for its
involuntary retirement statute.8a The Court went on to state that
whatever social or economic purposes could be imputed to the Wyoming
statute would not achieve the importance of the state policies espoused in
National League.aa

72. Id.
73. Id. at 1062-63.
74. Id. at 1062.
75. Id. at 1062-63.
76. Id. at 1063.
77. Id,
78. Id.
79. See EEOC, 514 F. Supp. at 595-600.
80. 103 S. Ct. at 1063 n.16 (quoting 113 CoNG. Rac. 31,255 (1967)).
81. 426 U.S. at 848.
82. 103 S. Ct. at 1064.
83. Id.
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With the above considerations in mind, the Court ruled that, as a mat-
ter of the degree of federal intrusion, the effects of the ADEA upon the
state of Wyoming are markedly more limited than the effects of the stat-
ute at issue in National League." Further, the ADEA contains no provi-
sions that interfere with the state's ability to determine the wages or
functions of state employees, nor does it appear to impair any other
power vital to the existence of the states.'

The Court also noted that Wyoming advanced no substantial stake in
its retirement policy other than "'assur[ing] the physical preparedness of
Wyoming game wardens to perform their duties.' "" In response, the
Court stated that if age is a "bona fide occupational qualification,"" state
employers still remain free to impose a mandatory retirement age."
Rather, the Court found that the ADEA simply requires the states to
consider facts relevant to this decision and does not impair their ability
to 'structure integral operations' in any sense comparable to the impair-
ment that would result from adherence to the statute at issue in National
League." The Court reasoned that the ADEA did not demand that Wyo-
ming abandon its goal of retaining physically prepared wardens, but
merely required this retention to be conducted in a more individualized
manner.9

0

The remaining issue addressed by the majority pertained to Congress'
fourteenth amendment powers. The Court stated that the district court
had erred in reading Pennhurst State School v. Haldermane" as holding
that congressional action could not be upheld based on section five unless
Congress specifically "'articulated its intent to legislate under § 5.' "'
The Court stated that the district court further erred in its disposal of
the section five argument solely on the basis that "'nothing in the 1974
Amendments ... suggest[s] that Congress acted pursuant to any other
power than the Commerce Clause."'

The Supreme Court ruled that Congress need not recite the words
"Section 5" or "fourteenth amendment" when enacting legislation." The

84. Id. at 1062.
85. 29 U.S.C. §§ 621-34 (1976 & Supp. IV 1980).
86. 103 S. Ct. at 1062 (quoting brief for Appellees at 18).
87. 29 U.S.C. § 623(f)(1) (1976), states that mandatory early retirement is permissible

"where age is a bona fide occupational qualification [BFOQ] reasonably necessary to the
normal operation of the particular business ...

88. 103 S. Ct. at 1062.
89. Id. at 1062-63.
90. Id. at 1062.
91. 451 U.S. 1 (1981).
92. 103 S. Ct. at 1964 n.18 (quoting EEOC, 514 F. Supp. at 600).
93. 103 S. Ct. at 1064 n.18.
94. Id. at 1064.
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district court had attempted to avoid enforcing Congress' "'unstated in-
tent.' "95 The Supreme Court maintained that the rules of statutory con-
struction were unnecessary in the present case because "[there is no
doubt what the intent of Congress was: to extend the application of the
ADEA to the States."" The congressional intent remained clear regard-
less of which amendment Congress relied upon during its legislative
process.

Justice Stevens' concurrence" was aimed at achieving an overall per-
spective of the underlying issues in EEOC. His opinion dealt primarily
with the scope of the commerce clause as intended by the Framers. Ste-
vens theorized that in an attempt to regulate interstate commerce, the
Framers inadvertently founded a nation." Using an historical approach
to buttress his contention that Congress' commerce clause powers may
not be limited by the tenth amendment, Stevens delved into the judicial
construction of the commerce clause, and concerning the district court
restrictions on the ADEA, he concluded that "there is no limitation in the
. . . Constitution that is even arguably applicable to this case."" He at-
tacked National League as being "pure judicial fiat" in the sense that it
incorrectly imposed restrictions on the commerce clause that have no
constitutional basis.1" After rejecting National League, Stevens' concur-
rence closed with a discussion of his personal views pertaining to employ-
ment problems and the economy,1 '1 which, by his own admission, are
clearly unrelated to the issues in EEOC.0"'

The dissent, written by Chief Justice Burger,103 disagreed with the ma-
jority's interpretation of the scope of the commerce clause. Specifically,
Burger found fault with the Court's application of the Hodel three
pronged test.'1 As admitted in the majority opinion, the first prong, regu-
lation of the "States as States," was met.10s'Thus, the dissent proceeded
directly with an analysis of the second and third prongs.

The dissent maintained that Wyoming's objective in assuring the phys-

95. 514 F. Supp. at 599 (quoting HaIderman, 451 U.S. at 16).
96. 103 S. Ct. at 1064 n.18; see also Fitzpatrick v. Bitzer, 427 U.S. 445, 453 n.9 (1976),

in which the Court specifically stated that Congress intended the states to act as employers,
pertaining to Title VII of the Civil Rights Act of 1964.

97. 103 S. Ct. at 1064 (Stevens, J., concurring).
98. Id. at 1064-65.
99. Id. at 1067.

100. Id.
101. Id. at 1068.
102. Id.
103. 103 S. Ct. at 1068 (Burger, C.J., dissenting). Justices Powell, Rehnquist, and

O'Connor joined in the dissenting opinion.
104. Id. at 1069-70.
105. 103 S. Ct. at 1061.
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ical preparedness of its game wardens is "surely an attribute of state sov-
ereignty."' " The Chief Justice based this contention on the fact that the
state bore the responsibility for delivering the services of the wardens. He
asserted that the choice of those who will perform these duties is an attri-
bute of state sovereignty.107 Burger cited statistics to show that over one-
half of the states have retirement statutes similar to Wyoming's. '" In
light of these facts and prior reasoning, Burger determined that "defining
the qualifications of employees is an essential of [state] sovereignty." 1"

,The dissent then moved to the third prong and struggled to show the
ADEA's impairment of the states' ability to structure integral func-
tions.110 Because older employees may be on higher pay scales and carry a
higher than average risk of illness or injury, Burger predicted financial
setbacks for the state in the form of increased employment costs." ' Aside
from economic hardships, the dissent maintained that noneconomic hard-
ships will be equally severe because employers will be prevented from hir-
ing those physically best suited for certain jobs, and job opportunities
therefore will be impekled.11 Burger further maintained that hiring and
firing should be a local decision based on circumstances in the commu-
nity." s The dissent rejected the "bona fide occupation qualification" the-
ory on the grounds that this individualized inspection of employees would
increase state administration costs and would require the state to rewrite
existing regulations concerning insurance coverage for older employees. '

After alleging that Congress had no real perception of Wyoming's stake
in the case, 15 the dissent closed with a lengthy and emphatic denial of
any special fourteenth amendment rights for older Americans who have
been involuntarily retired as a class.1 6 Burger claimed that the elderly
enjoy no privileged status under the equal protection clause. This asser-
tion runs greatly afoul of the obvious consequence of EEOC's majority
decision, the effective prohibition of age based discrimination..

The Supreme Court's decision in EEOC came at a time when the doc-
trine of state sovereignty had gained much momentum. The doctrine
threatened to become a means to frustrate valid congressional legislation
under the commerce clause. Although several federal courts had upheld

106. 103 S. Ct. at 1069 (Burger, C.J., dissenting).
107. Id.
108. Id. at 1069 n.2.
109. Id. at 1070.
110. Id.
111. Id.
112. Id. at 1071.
113. Id. at 1075.
114. Id. at 1071.
115. Id. at 1072.
116. Id. at 1073-75.
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the 1974 extension of the ADEA prior to EEOC, 117 the judicial system
lacked the finality that can be brought about only by a Supreme Court
decision.

The dangers posed by National League's interpretation of sovereignty
were realized in the Second Circuit's ruling in United Transportation
Union v. Long Island Rail Road,'1 8 in which railroad employees were en-
joined from striking and were denied the protection of the RLA's right to
strike provisions. In Long Island, the second circuit struck down federal
regulation, and, though later reversed, staunchly supported state sover-
eignty. The court based its decision on the reasoning that "the term 'sov-
ereignty' as used in [National League] has been defined to mean 'the
state's role of providing for the interests of its citizens in receiving impor-
tant social services."' 11 ' The consequence of this reasoning is that poten-
tial application of the doctrine of state sovereignty would be greatly
broadened.

Traditional government functions, as interpreted by the Court in Na-
tional League, conceivably could include any social service provided by a
state. Thus, under the National League rationale, it would be possible for
a state to completely frustrate federal legislation by merely claiming an
area of service to be state owned or operated. The effects of such a policy
are virtually limitless. Justice Brennan, in his dissent in National League,
stated that the standard of "traditional" and "intergral" is a "meaning-
less limitation on the Court's state-sovereignty doctrine."1 0 Clearly, lim-
its for the doctrine were desperately needed to maintain the system of
federalism as we know it today.

Despite the Court's in-depth discussion of the three pronged test and
further balancing of competing state and federal interests, the Court ac-
tually did not decide EEOC on that basis. The first and second prongs of
the test were ignored for the most part, while a study of competing inter-
ests was all but omitted from the opinion. Instead, the Court chose to
resolve the case by determining the degree of federal intrusion into state
activities.13 1

117. See, eg., Arritt v. Grisell, 567 F.2d 1267 (4th Cir. 1977); Carpenter v. Pennsylvania
Liquor Control Bd., 508 F. Supp. 148 (E.D. Pa. 1981); Usery v. Board of Educ., 421 F. Supp.
718 (D. Utah 1976); Johnson v. Mayor of Baltimore, 26 Fair Empl. Prac. Cas. (BNA) 44 (D.
Md. 1981).

118. 634 F.2d 19 (2d Cir. 1980), reo'd, 455 U.S. 678 (1982).
119. 634 F.2d at 25 n.15 (quoting Michelman, States' Rights and States'

Roles: Permutations of Sovereignty in National League of Cities v. Usery, 86 Ymx L.J.
1165, 1172 (1977)).

120. 426 U.S. at 871 (Brennan, J., dissenting).
121. 103 S. Ct. at 1062. The Court states: "Our decision as to whether the federal law at

issue here directly impairs the States' ability to structure their integral operations must
therefore depend ... on considerations of degree." Id.
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The Court viewed several noneconomic factors that resulted from the
application of the ADEA, 122 but the majority of the opinion rested upon
economic effects brought about by the ADEA as applied to the Wyoming
State Government.'" In Maryland v. Wirtz,'" Justice Douglas recognized
"Congress' ability to encroach incidentally upon state sovereignty in the
regulation of interstate commerce, but drew the line at disruption of fiscal
policy in areas traditionally regulated by the states."" u

In fact, "increased costs" were a principal concern in National
League."' In that case, the Court ruled that the enforcement of the
FLSA upon the states infringed upon their sovereignty.21 The FLSA
clearly would have had far reaching detrimental effects upon the state
budget.12 Thus, the Court held that the amendments were an unconstitu-
tional infringement upon the state's ability to structure integral opera-
tions in areas of traditional state functions.1 2

In EEOC, similar fiscal policies were examined. In fact, the majority
opinion dealt largely with financial aspects of the application of the
Act.180 The Court determined that any economic impact on Wyoming
would be quite minimal in comparison with the far reaching fiscal effects
in National League.'13

Although expressly denied by the Court,'8 ' the true questions, there-
fore, were whether federal legislation causes undue effects upon a state's
fiscal program, thereby impeding the state's decision concerning the allo-
cation of financial resources and whether federal legislation incidentally
impairs the state's decision making process in areas of traditional state
functions. The EEOC decision suggests that federal legislative regulation
may be invalidated only when Congress is not responsible for the costs
resulting from such legislation.

The premise that the federal legislature may not force a financial bur-
den to be placed directly upon the states in the face of their resistance is
sound, especially when such a congressional mandate also usurps the

122. Id. at 1063-64.
123. Id.
124. 392 U.S. 183 (1968), overruled, National League of Cities v. Usery, 426 U.S. 833

(1976).
125. Comment, The Unconstitutionality of the Age Discrimination in Employment Act,

17 T LsA L.J. 782, 784 n.19 (1982) (citing Wirtz, 392 U.S. at 203-05 (Douglas, J.,
dissenting)).

126. 426 U.S. at 846-47.
127. Id. at 852-55.
128. Id.
129. Id. at 852.
130. 103 S. Ct. at 1062-63.
131. Id. at 1063.
132. Id. at 1062 n.14.
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states' discretion on considered policy choices. This standard disallows
Congress the power to dictate to the states their allocations of resources
and offers the courts some guidance in determining whether these policies
infringe upon integral state functions.

The EEOC decision is somewhat weakened, however, by the Court's
failure to evaluate effectively all three of the prongs of the test along with
the balancing of competing state and federal interests. The majority
rested its decision upon the reasoning of Hodel's three pronged test, yet
the Court truly examined only one prong of the test. The Court's failure
to examine fully all three prongs gave the appearance of an opinion laden
with conclusory statements that remain factually unsupported. An evalu-
ation of the entire three pronged test and the balancing test would not
only clarify the reasoning of the Court, but also is vital to future decisions
in situations similar to the present case.

The Court chose not to consider the fourteenth amendment implica-
tions in EEOC. Without expressly announcing certain court protections
for older Americans as a class, the opinion effectively brought about this
result in the area of age discrimination in employment. Lack of a clearer
statement concerning equal protection for older workers weakens the
opinion. Allowing the consequences of the decision to speak for the Court
reveals a gap in the opinion. The Wyoming District Court's failure to ad-
dress the issue does not justify similar action on the part of the Supreme
Court.

Further, the majority failed to differentiate between the federal invol-
untary retirement statutes" and the Wyoming statute in question.'"
Certain of these federal statutes remain valid,'" and instead of explaining
why the federal government was allowed to continue this practice in light
of the decision in EEOC, the majority merely noted that similar federal
practices did not negate the strength of the federal interest in the
ADEA. 8

In March of 1982, the Supreme Court overruled the Second Circuit de-
cision in Long Island Rail Road." ' Applying the three pronged test, the
court rejected a claim that the application. of the Railway Labor Act to a

133. See, e.g., Vance v. Bradley, 440 U.S. 93 (1979) (Foreign Service personnel may be
required to retire at age sixty); Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307
(1976) (Massachusetts statute requiring mandatory retirement of police officers at age fifty
is constitutional); Thomas v. United States Postal Inspection Service, 647 F.2d 1035 (10th
Cir. 1981) (Postal Service may fix minimum and maximum ages within which the law en-
forcement officers may be employed).

134. Wyo. STAT. §§ 31-3-101 to -120 (1977).
135. See supra note 133.
136. 103 S.Ct. at 1064 n.17.
137. 455 U.S. 678 (1982).
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state-owned railroad violated the tenth amendment.'" Though EEOC
succeeded Long Island Rail Road, it did not resolve the remaining ambi-
guities of the three pronged test. Despite the Court's suggestion that
fiscal interference constituted one definite form of federal infringement of
'integral state functions,' the term remains, for the most part, undefined.
Apparently, these federal intrusions will be defined on a case by case ba-
sis in the future.

Whether the Court in EEOC reached its decision solely on the basis of
federal intrusion into state fiscal affairs cannot be decided simply by the
conclusion in this solitary case, but must be determined over the course
of time by many cases, each dealing with a question similar to that at
issue in EEOC. The Supreme Court ruled in the face of a very real threat
to congressional legislative power. The very essence of consistent national
regulation was in peril. The EEOC decision will serve as a guide to limit
the application of the doctrine of state sovereignty in the future, and for
this reason, the Court should be applauded.

NANCY A. GRACE

138. Id. at 679.
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