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I.

A.

WORKERS' COMPENSATION AS THE

EXcLusivE REMEDY

Suits Against Statutory Employers

In 1981, the Georgia Supreme Court held in Wright Associates v.
Rieder' that if a "principal contractor' is potentially responsible for payment of workers' compensation benefits to an injured employee of a "subcontractor,"' the principal contractor becomes known as a "statutory employer" and is entitled to receive the correlative benefit of immunity
from a tort action.' During the survey period, the appellate courts explored the limits of this 'statutory employer' tort immunity doctrine.
In Godbee v. Western Electric Co., the court of appeals ruled that an
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owner can be a statutory employer. 7 Plaintiff Godbee was an ironworker
directly employed by Riggs-Distler. For six or seven years, his place of
work had been in and about a cable plant owned and operated by Western Electric Company.' Godbee was injured while he was working at the
cable plant. After receiving workers' compensation benefits from RiggsDistler, he and his wife brought a personal injury action against Western
Electric. Western Electric defended on the grounds that it was the statutory employer of Godbee and that it, therefore, enjoyed immunity from
the personal injury action.' Godbee argued that Western Electric was not
a contractor at all but rather was an owner and that, under Georgia Code
Ann. section
114-112,10 an owner is a third party not entitled to tort
11

immunity.

The court examined the facts of the case under the requirements of
section 114-112."9 The injury to Godbee occurred while he was working
for his immediate employer on the subject matter of the contract between
Riggs-Distler and Western Electric. Moreover, Godbee's injury occurred
on the premises where Western Electric Company performed its cable
manufacturing, and Western Electric had control or management of the
building. The court concluded that section 114-112" is not limited in its
application solely to construction employers but that it pertains to any
employer who hires another employer to perform work.' 4 Specifically, the
court held that "[tihe fact that the covered business also happens to be
an owner of a business or premises rather than a contractor should have
no impact.""' Accordingly, the court of appeals held that Western Electric, an owner, was the statutory employer of Godbee and, therefore, that
it was entitled to tort immunity."
Even though the supreme court in Rieder already had addressed the
issue,"7 the court of appeals in Scogin v. Georgia Power Co."e considered
plaintiff's contention that his immediate employer's status as indepen7. Id. at 732, 288 S.E.2d at 882.
8. Id. at 731, 288 S.E.2d at 881.
9. Id.
10. See GA. CODE ANN.§ 114-112 (Harrison 1973), O.C.GA. § 34-9-8 (Michie 1982).
11. 161 Ga. App. at 731, 288 S.E.2d at 882.
12. GA. CoDe ANN.§ 114-112, O.C.G.A. § 34-9-8 provides in pertinent part: "A principal.
intermediate, or subcontractor shall be liable for compensation to any employee injured
while in the employ of any of his subcontractors engaged upon the subject-matter of the
contract to the same extent as the immediate employer."
13. Id.
14. 161 Ga. App. at 732, 288 S.E.2d at 882.
15. Id.
18. Id.
17. See 247 Ga. at 496, 277 S.E.2d at 41.
18. 165 Ga. App. 2, 299 S.E.2d 84 (1983).
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dent contractor deprived the principal contractor of the tort immunity
enjoyed by statutory employers. In Scogin, plaintiff was injured while directly employed by Middle South Contractors as a pipe welder on a Georgia Power Company project."9 Middle South had contracted with Georgia
Power to perform work at a Georgia Power project. Plaintiff Scogin obtained workers' compensation benefits from Middle South and then
brought a tort action against Georgia Power. 0 Georgia Power invoked its
statutory employer status and moved for summary judgment on the
ground of tort immunity. Scogin contended that both his immediate employer, Middle South, and Georgia Power had established by contract a
relationship of independent contractor and owner, rather than one of employer and employee."
The court of appeals dispensed with Scogin's argument by relying on
Rieder and held "that a statutory employer is immune to any action in
negligence by an employee of a subcontractor or of an independent contractor that has already paid workers' compensation benefits to the injured employee."' 3 Thus, the question whether Middle South was an independent contractor was not material to the determination of Georgia
Power's statutory immunity.3 '
Although the common law distinction between an independent contractor and an employee is immaterial, restrictions do exist that limit the
expansion of the statutory employer rule. One such restriction may be
found in Official Code of Georgia Ann. section 34-9-8(d)," which provides:
"This Code section shall apply only in cases where the injury
occurred on, in, or about the premises on which the principal contractor
has undertaken to execute work or which are otherwise under his control
or management." The court of appeals applied this restriction in Gramling v. Sunshine Biscuits, Inc." In Gramling, plaintiff was a truck driver
employed by Bennett Motor Express, Inc., a carrier that furnished Sunshine Biscuits, a shipper, with a trailer to load at Sunshine's manufacturing plant. While the trailer was being loaded at Sunshine's plant, one of
Sunshine's employees concealed a hole in the floor of the trailer. Plaintiff
Gramling delivered goods to Sunshine's customers and, while unloading
19.

20.
21.
22.
S.E.2d

165 Ga. App. at 2, 299 S.E.2d at 84.

Id.
Id. at 2, 299 S.E.2d at 85.
Id. at 2-3, 299 S.E.2d at 85 (emphasis in original) (citing Rieder, 247 Ga. at 499, 277
at 43).

23. Id. at 3, 299 S.E.2d at 85. (Scogin also had contended that Georgia Power was not a

statutory employer because it was an owner rather than a contractor. This contention, however, quickly was dismissed by reference to Godbee v. Western Elec. Co., 161 Ga. App. 731,

288 S.E.2d 881 (1982)).
24. O.C.G.A. § 34-9-8(d) (Michie 1982), GA. CODE ANN. § 114-112 (Harrison 1973).
25. 162 Ga. App. 863, 292 S.E.2d 539 (1982).
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the trailer, stepped into the concealed hole and suffered an injury."
Gramling received workers' compensation benefits from Bennett and sued
Sunshine as a third-party tortfeasor.27 Sunshine contended that it was a
statutory employer and, therefore, that it was entitled to tort immunity.
The court of appeals reviewed Rieder and noted that the supreme
court's decision was based in part upon Georgia Code Ann. section 114112,28 which, by its terms, applies only to injuries occurring in or about
the premises on which the principal contractor has undertaken to execute
work."' After examining the relationship between the carrier and the
shipper, the court of appeals concluded that "[elven if this relationship is
analogous to that of a contractor and subcontractor, the restriction of
[Georgia] Code Ann. § 114-112 applies; that is, the injury to the employee
must have occurred 'in or about the premises on which the principal contractor has undertaken to execute work .... ' "80 The court of appeals
refused to extend the word "premises" to encompass the premises of the
shipper's customers.' 1 The court then added that it would not enlarge
Rieder to include the shipper-carrier relationship.32
Another restriction that limits the scope of the statutory employer rule
concerns the nature of the two employers' business. In Western Electric
Co. v. Capes," the injured plaintiff was an employee of a company that
serviced snack and soft drink machines at one of Western Electric Company's manufacturing plants. Capes was injured at one of Western Electric's plants while he was delivering snacks. Capes received workers' compensation benefits from his employer and then sued Western Electric as a
third-party tortfeasor." Western Electric contended that it had contracted with Capes' employer to provide soft drinks and snacks and that,
under the holding of Godbee," it was a statutory employer."
The court of appeals disagreed and found that the difference between
manufacturing and delivering snacks was significant." The significance is
apparent from a comparison of the facts of Godbee and Capes. In
Godbee, Western Electric was a manufacturer of electric cable, and
Godbee's immediate employer was engaged in the maintenance of that
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.

Id. at 863, 292 S.E.2d at 540.
Id.
GA. CODn ANN. § 114-112 (Harrison 1973), O.C.G.A.
Id.
162 Ga. App. at 864, 292 S.E.2d at 541.
Id.
Id.
164 Ga. App. 353, 296 S.E.2d 381 (1982).
Id. at 353, 296 S.E.2d at 382.
See 161 Ga. App. at 732, 288 S.E.2d at 882.
164 Ga. App. at 355, 296 S.E.2d at 383.
Id. at 356, 296 S.E.2d at 384.

§ 34-9.8 (Michie 1982).
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part of the plant where the cables were fabricated.3 Thus, Godbee's immediate employer was performing an essential part of the overall manufacturing process." In Capes, however, the servicing of vending machines
was not an essential part of Western Electric's manufacturing process.
Western Electric, therefore, was not the statutory employer of Capes and,
thus, was not entitled to tort immunity.'4
B. Suits Against an Employee of a Statutory Employer
In Long v. Marvin M. Black Co.,4' a decision likely to be as significant
as the decision in Rieder, the supreme court refused to extend the immunity enjoyed by statutory employers to employees of the statutory employer. In Long, the injured employee, Long, received workers' compensation benefits from Westinghouse Electric Company, his immediate
employer. Long then sued Marvin M. Black Company, the statutory employer, and Bruner, an employee of Marvin M. Black Company, alleging
that Bruner's negligence had caused. his injuries.4 s Both Marvin M. Black
Company and Bruner contended that, under the exclusive remedy provision of the Workers' Compensation Act,'$they were immune from suit.
The court of appeals agreed and affirmed the trial court's grant of summary judgment for both defendants."
Although the supreme court agreed that Marvin M. Black Company
clearly was entitled to tort immunity under Rieder, it reversed the portion of the court of appeals' decision that held that the action against the
principal contractor's employee, Bruner, likewise was barred." The court
closely examined the language of Official Code of Georgia Ann. section
34-9-11," which states: "[N]o employee shall be deprived of any right to
bring an action *against any third-party tort-feasor, other than an employee of the same employer... ."7 Long was an employee of Westinghouse, and Bruner was an employee of Black, but the court noted that
Long and Bruner were not employees of "the same employer."" In the
court's view, "the words 'employee of the same employer' do not apply
38.
39.
40.
41.
42.
43.

161 Ga. App. at 731, 288 S..2d at 881.
164 Ga. App. at 356, 296 S.E.2d at 384.
Id.
250 Ga. 621, 300 S.E.2d 150 (1983).
Id. at 622, 300 S.E.2d at 151.
See O.C.G.A. § 34-9-11 (Michie 1982), GA. CODE ANN. § 114-103 (Harrison 1973 &

Supp. 1983).

44. Long v. Marvin M. Black Co., 163 Ga. App. 633, 635, 294 S.E.2d 641, 643 (1982),
rev'd, 250 Ga. 621, 300 S.E.2d 150 (1983).
45. 250 Ga. at 622-23, 300 S.E.2d at 151.
46. O.C.GA. § 34-9-11, GA. CoDa ANN. § 114-103.
47. Id. (emphasis added).
48. 250 Ga. at 623, 300 S.E.2d at 151-52.
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when, as here, the injured employee is an employee of a subcontractor
which paid compensation benefits and the alleged tortfeasor is the employee of the principal contractor." The court looked to the intent of
the General Assembly and the fact that the legislature used the words
"the same employer" and not the words "the immediate, intermediate or
principal employer.""
The supreme court found that its conclusion was consistent with the
underlying rationale of Rieder." In Rieder, the court had explained that
"the quid pro quo for the statutory employer's potential workers' compensation liability is immunity from tort liability."' An employee of a
statutory employer does not have any potential liability for workers' compensation payments, and thus there is no reason to afford tort immunity
to an employee of a statutory employer. The supreme court, therefore,
refused to afford this immunity."
II.

INjruy BY

Accmzwr ARsm OUT

OF AND

N THE CoUISE oF

EMPLOYMENT

A. Presumption of Employment
If a worker is found dead in a place where he reasonably may be expected to be in the performance of his employment, and the death is unexplained, a presumption arises that the death arose out of and in the
course of the worker's employment." In Southern Bell Telephone & Telegraph Co. v. Hodges," the deceased employee was shot and killed on the
premises of his employer. He was at work at the time, approaching the
end of his shift. The parties agreed that he died as the result of a gunshot
wound. The decedent's rifle was used to shoot him. The employer defended the workers' compensation action by using circumstantial evidence to show that the death was caused by the willful act of a third
49. Id. at 623, 300 S.E.2d at 152.
50. Id.

51. Id.
52. Id. (quoting Reider, 247 Ga. at 500, 277 SZE.2d at 44).
53. 250 Ga. at 623, 300 S.E.2d at 152.

54. During the last survey period, in Zamora v. Coffee Gen. Hosp., 162 Ga. App. 82, 290
S.K2d 192 (1982), the court of appeals undertook an exhaustive analysis of this presumption and attempted to define the meaning of "unexplained." The court in Zamora distinguished between the precipitating cause and the immediate cause of death. The immediate
cause of death almost always can be explained by modern forensic medicine technique. The
presumption of employment stands unless it is shown by direct evidence that the precipitat-

ing cause of death was not the result of and reasonably incident to the employment. Id. at
84-85, 290 S.E.2d at 194-95.
55. 164 Ga. App. 757, 298 S.F.2d 570 (1982).
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person. Circumstantial evidence suggested that "an unknown assailant"
had waited for the decedent in some nearby woods and shot him." Claimant contended that, since the employee was found dead at a place where
he reasonably might be expected to be in the course of his employment,
the court must presume that his death arose out of and in the course of
his employment.'
The court of appeals noted that, in order to overcome the presumption
that a death was employment related, it is not sufficient to present evidence that the death "might not have been" employment related." Instead, the evidence must show that the death "did not" arise out of the
employment." The court of appeals agreed with the superior court's conclusion that, although the evidence indicated that the employee's death
"might not" be employment related, there was no finding concerning the
identity of the perpetrator or his motive and held that the trial court,
therefore, could not have concluded from the evidence that the death
"did not" arise out of the decedent's employment.' Thus, without evidence of the motive and identity of the assailant, the presumption of employment remained unrebutted.al
The 'found dead' presumption is similar to the 'natural inference' presumption that is applicable in heart attack cases. In these cases the supreme court has said, "'the evidence must show the work engaged in by
the employee to have been sufficiently strenuous or of such a nature that,
combined with the other facts of the case, it raises a natural inference
through human experience that the exertion contributed toward the precipitation of the attack . .
In a case of first impression, the supreme court considered whether the
'natural inference' arises when the first symptoms of an employee's heart
attack occur at a time when the employee is not engaged in the employer's business. In Southwire Co. v. Catos claimant was an over-theroad truck driver with a history of hypertension. After he had finished a
two-day trip and had removed his belongings from his tractor, he went
home and reported to his wife that he was not feeling well. Around 11:30
p.m., while at home, he suffered a heart attack and died. He had ex56. Id. at 757, 298 S.E.2d at 572.
57. Id.
568. Id. at 761, 298 S.E.2d at 574.
59. Id.
60. Id.
61. Id. The court of appeals, however reversed the superior court's judgment with directions to remand the case to the board for further consideration in light of the opinion. Id. at
762, 298 SE.2d at 575.

62. Southwire Co. v. Cato, 250 Ga. 895, 897, 302 S.E.2d 91, 93 (1983) (quoting Hoffman
v. National Sur. Corp., 91 Ga. App. 414, 414, 85 S.E.2d 784, 784 (1955)).
63. 250 Ga. 895, 302 S.E.2d 91 (1983).
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pressed no concern regarding his health to any of his coworkers during
the day. At the hearing, the widow-claimant relied upon the 'natural inference' presumption and contended that work-related fatigue caused her

husband's heart attack."
In the field of workers' compensation, a heart attack is not considered
an "injury" or "personal injury" "unless it is shown by a preponderance

of competent and credible evidence that [the heart attack was] attributable to the performance of the usual work of employment."" The supreme
court noted in Cato that merely because "an employee suffered a fatal
heart attack while working for his employer does not, in and of itself,
require a finding that the attack was caused by exertion on the part of
the employee in the course of the employment."" Moreover, in view of
the competent and credible evidence requirement, the court held that the
"'natural inference' is not available [when] ...the symptoms of the heart
attack did not occur until the claimant had been home several hours."'0
Although the supreme court granted certiorari to decide whether the
'natural inference' presumption applies in cases in which medical evidence explains the heart attack, the court did not need to reach the issue.
In Guye v.,Home Indemnity Co.," the court had decided that in heart
attack cases without medical evidence on the issue of causation, the 'natural inference' presumption could be used to satisfy the preponderance of
competent and credible evidence requirement." The court in Cato
warned, without specifically holding, that the narrow holding in Guye
should not be read as an implication that the 'natural inference' from
human experience disappears when medical testimony is presented.7 0

B. Sexual Harassment
In Murphy v. ARA Services, Inc.,71 the court of appeals determined
that a claim for sexual harassment at work is not a claim for injury by
accident arising out of and in the course of employment.73 In that case, an
employee filed a lawsuit against her employer alleging that the employer's
64. Id. at 895, 302 S.E.2d at 92.
65. O.C.G.A. § 34-9.1(4) (Michie 1982 & Supp. 1983), GA. CoDE ANN. § 114-102 (Harrison 1973 & Supp. 1983).

66. 250 Ga. at 897, 302 S.E.2d at 93 (quoting Hansard v. Georgia Power Co., 105 Ga.
App. 486, 124 S.E.2d 926 (1962)).
67. 250 Ga. at 898. 302 S.E.2d at 93.

68.
69.
70.
71.
72.

241 Ga. 213, 244 S.E.2d 864 (1978).
Id. at 217, 244 S.E.2d at 867.
250 Ga. at 898, 302 S.E.2d at 93.
164 Ga. App. 859, 298 S.&2d 528 (1982).
Id.at 863, 298 S.E.2d at 532.
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supervisor had committed sexual assault and battery." The employer
contended that plaintiff's exclusive remedy existed under the Workers'
Compensation Act.74 The employee contended that the acts of the supervisor were willful acts of a third person directed against an employee for
reasons personal to her and that, therefore, the injury was not covered by
the Workers' Compensation Act. 5
The determination of whether the assault occurred because of "reasons
personal to such employee"'7 depends upon whether the injury "arose out
of and in the course of her employment."" An injury arises 'in the course
of employment' when it occurs within the period of the employment, at a
place where the employee reasonably may be in the performance of his
duties and while he is fulfilling those duties or is engaged in doing something incidental to those duties. 7 Murphy's injuries, therefore, occurred
'in the course of' her employment. An injury that occurs 'in the course of'
employment, however, does not necessarily 'arise out of' the employment.
An injury 'arises out of' employment when "there is apparent to the
rational mind, upon consideration of all the circumstances, a causal connection between the conditions under which the work is required to be
performed and the resulting injury. ' "" This definition excludes any injury
that cannot fairly be traced to the employment as a contributing proximate cause and that comes from a hazard to which the employee would
have been equally exposed apart from the employment." The danger
must be peculiar to the work, and the accident must be one resulting
from a risk reasonably related to the employment."1 The court in Murphy
refused to hold that the risk of verbal and physical abuse of a sexual
nature was in any way connected to the employee's job responsibilities."
Thus, the injury did not 'arise out of' her employment and instead was
caused by the willful act of a third person for personal reasons." The
employer, therefore, was not entitled to the exclusive remedy provisions
of the Workers' Compensation Act."
73. Id. at 860, 298 S.E.2d at 529.
74. See O.C.G.A. tit. 34, ch. 9 (Michie 1982 & Supp. 1983), GA. CODs ANN. ch. 114-1
(Harrison 1973 & Supp. 1983).
75. 164 Ga. App. at 860, 298 S.E.2d at 529.
76. O.C.G.A. § 34-9-1(4) (Michie 1982 & Supp. 1983), GA. CoDE ANN.§ 114-102 (Harrison 1973 & Supp. 1983).
77. 164 Ga. App. at 861, 298 S.E.2d at 530.
78. Id.
79. Id. at 861-62, 298 S.E.2d at 530.
80. Id. at 862, 298 S.E.2d at 530.
81. Id.
82. Id. at 862, 298 S.E.2d at 531.
83. Id. at 863, 298 S.E.2d at 531.
84. Id. at 863, 298 S.E.2d at 532.
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C. Emotional Trauma
The court in Hanson Buick, Inc. v. Chatham" decided the issue of
whether a psychological injury was compensable when there was no physical injury. Claimant had a long history of psychological and psychiatric
problems. His employer fired him for poor performance. During his termination interview, claimant appeared calm and relieved, but within hours
or a few days, he began to suffer psychotic episodes and became disabled.
There was evidence that claimant's psychotic problems in part resulted
from stress and grief over the death of his mother nearly two years before
his job was terminated, from the unexpected loss of his job, and from the
subsequent illness of his wife." Claimant, however, "did not suffer any
physical injury during the course of his employment"57
The court noted that even though a specific physical impact is not always a prerequisite to compensation, there must be a discernable physical
incident." Both physical injury or disease attributable to psychic or emotional stimulus, on the one hand, and psychic or emotional trauma attributable to physical injury, on the other hand, have been considered compensable. s" Georgia courts, however, expressly have denied compensation
for trauma precipitated by psychic stimulus." The court in Chatham
presented a public policy argument to support its conclusion that claimant should not recover.' 1 If a psychological disorder arising out of a psychological injury is compensable, employers would be hesitant to discipline employees for fear of inciting or stimulating emotional disorder.3
Moreover, employers would be hesitant to hire persons with histories of
psychological problems. Accordingly, the court found support for its ruling because of its sympathy for persons of "delicate psychic
constitution.""8
The court next considered whether mild depression and anxiety following a specific member injury was compensable. In ITT Continental Baking Co. v. Comes,' the court examined mild depression and anxiety as a
possible "superadded injury."" Claimant was injured in 1977 when several fingers of her hand were severed. After receiving the maximum disabil85.
86.
87.
88.
89.
90.
91.
92.
93.
94.
95.

163 Ga. App. 127, 292 S.E.2d 428 (1982).
Id. at 127, 292 S.E.2d at 428.
Id.
Id. at 128, 292 S.E.2d at 429.
Id.
Id. at 129, 292 S.E.2d at 429-30.
Id. at 129-30, 292 S.E.2d at 430.
Id.
Id. at 130, 292 S.E.2d at 430.
165 Ga. App. 598, 302 S.E.2d 137 (1983).
Id. at 599, 302 S.E.2d at 138.
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ity benefits to which she was entitled for permanent partial disability,"
she "sought and obtained a change of condition hearing based on pai
from the original injury."' The administrative law judge's award in favor
of claimant was premised upon a finding that she had sustained a "superadded injury" because she suffered from "mild depression and a great
amount of anxiety."''
A claimant suffers a "superadded injury" when, as a consequence of a
specific member disability, he sustains a disabling injury, disorder, or disease to other portions of his body." The court of appeals recognized that
certain mental disorders have been "superadded injuries." 1" The evidence in Comes, however, revealed that claimant's injury gave rise to only
mild depression and a great deal of anxiety. The court was unwilling to
equate mild depression and anxiety with a mental disorder, finding that
anxiety and depression "are instead entirely natural, albeit unfortunate,
responses to any type of severe physical injury. " 01
D. Salary in Lieu of Compensation
In a decision based on the State Personnel Board Rules and Regulations,'" the court of appeals found that a claimant who received his regular salary in the form of accrued sick leave and annual leave benefits was
not entitled to weekly compensation benefits for the same period. In
0 ' a state employee suffered
Georgia v. Head,1
an injury on the job. The
state did not contest compensability but paid claimant his regular salary,
using up accrued sick and annual leave benefits.'"
Claimant contended that he additionally was entitled to weekly compensation benefits.10s The court of appeals disagreed after examining the
State Personnel Board's Rules and Regulations. Under the rules and regulations, an employee accepts salary payments on a continuing basis with
knowledge that this acceptance will deplete annual leave benefits.'" The
court observed that the personnel board's rules and regulations were consistent with the rules and regulations of the State Board of Workers'
96.
(Michie
97.
98.
99.
100.
(1976)).
101.
102.
103.
104.
105.
106.

GA. CoDE ANN. § 114-406 (Harrison 1973 & Supp. 1983), O.C.G.A. 1 34-9-263
1982).
165 Ga. App. at 599, 302 S.E.2d at 138.
Id.
Id.
Id. (referring to West Point Pepperell v. Bassett, 139 Ga. App. 813, 229 S.E.2d 666

See

165 Ga. App. at 599, 302 S.E.2d at 139.
Georgia v. Head, 163 Ga. App. 842, 842-43, 296 S.E.2d 157, 157-58 (1982).
163 Ga. App. 842, 296 S.E.2d 157 (1982).
Id. at 842, 296 S.E.2d at 157.
Id. at 842-43, 296 S.E.2d at 157-58.
Id. at 844, 296 S.E.2d at 158.
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Compensation, which provide that an injured employee who receives regular wages during disability shall not be entitled to weekly benefits for
the same period.

III. AccmvNrs OCCURRING OUTsIDE TM STATE
In Roadway Express, Inc. v. Warren,'" the court of appeals reviewed
an interesting case that also has potentially significant constitutional law
implications. In 1963, Warren went to work for Roadway Express as a
truck driver operating out of Atlanta. In 1967, he was injured in a compensable accident, and he received workers' compensation under Tennessee law from 1967 to 1971.'" He returned to work for Roadway Express
in 1971 as a truck driver operating out of Nashville, Tennessee. In 1978,
he sustained another compensable accident in Indiana and applied for
and received Tennessee workers' compensation through October, 1979,
when his Tennessee benefits were suspended. He thereafter applied for
workers' compensation under Georgia law. The State Board of Workers'
Compensation found that Warren was disabled and awarded him workers'
compensation benefits under Georgia law." 0 On appeal, Roadway contended that the award of supplemental benefits under Georgia law was
erroneous on three basic grounds.
Roadway first contended that the case did not satisfy the jurisdictional
requirements of the Act"' The relevant Georgia statute provides that a
claimant may receive compensation under Georgia law if he is injured in
an accident occurring outside the state subject to the following four qualifications: (1) The contract of employment must have been made in
Georgia; (2) the employer's place of business or the employee's residence
must be in Georgia; (3) the contract must not be expressly for service
exclusively outside Georgia; and (4) the award must give the employer a
credit for benefits received under another state's law for the same accident."2 Roadway argued that Warren's return to work in 1971 was under
a new employment contract that he had entered into in Tennessee."'
While the court stated that this position had merit, the court held that
there was sufficient evidence to support the trial court's finding that War107. Id. at 842-43, 296 S.E.2d at 158 (referring to GA. BD. or WoKm~s' CoW'NSAr0N RX
401, GA. COD ANN. tit. 114 Supp. app. (Harrison Supp. 1982), R. 220, O.C.GA. tit. 34 app.
at 678, Supp. app. at 139 (Michie 1982 & Supp. 1983)).
108. 163 Ga. App. 759, 295 S.E.2d 743 (1982), cert. granted, 103 S. Ct. 1873 (1983).
109.

163 Ga. App. at 759, 295 S.E.2d at 744.

110. Id. at 759-60, 295 S.E.2d at 744.
111. See GA. COD ANN. § 114-411 (Harrison 1973), O.C.G.A. § 34-9-242 (Michie 1982).
112. Id.
113.

163 Ga. App. at 760, 295 S.E.2d at 745.
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ren had entered the employment contract in Georgia."' Roadway also
contended that Warren was employed for service exclusively outside of
Georgia. The court disagreed and held that, although Roadway had
shown that Warren's driving was almost entirely outside of Georgia, his
driving was not "exclusively" outside of Georgia.1 1
Roadway also contended that, under conflict of laws rules, the trial
court should have applied the law of Tennessee, rather than that of Georgia." Tennessee case law provides that when a claimant chooses to receive compensation under the law of one state, he makes an irrevocable
election to proceed under that state's law and later cannot apply for compensation under the law of another state. " ' The court held that Georgia's
interest in providing supplemental awards to workers' compensation
claimants under Georgia law overrode any reasons for applying Tennessee
law."'1 Official Code of Georgia Ann. section 34-9-24211' contemplates the
possibility of an award in Georgia subsequent to an award in another
state."1° The court could find no Tennessee interest in preventing Georgia
from giving a Tennessee resident a supplemental compensation award.1'3
The court held that general conflict of laws principles do not require
Georgia to apply any law other than the Georgia Workers' Compensation
Act in proceedings under Georgia Code Ann. section 114-411 .In
Finally, Roadway contended that the Tennessee decision, which had
found that Warren no longer was entitled to workers' compensation benefits as of October, 1979, barred him from recovery in Georgia under the
full faith and credit clause of the United States Constitution."' The court
examined the United States Supreme Court decisions concerning the applicability of the full faith and credit clause to supplemental compensation awards. In the most recent case, Thomas v. Washington Gas Light
Co.," the Supreme Court had held, in a divided opinion, that the full
faith and credit clause did not preclude a supplemental award of benefits
114. Id. at 761, 295 S.E.2d at 745.

115. Id.
116. Id.
117. See True v. Amerail Corp., 584 S.W.2d 794 (Ten. 1979); Tidwell v. Chattanooga

Boiler & Tank Co., 163 Tenn. 420, 48 S.W.2d 221 (1931).
118. 163 Ga. App. at 762, 295 S.E.2d at 746.
119. O.C.GA. 1 34.9-242 (Michie 1982), GA. CODE AmN. § 114-411 (Harrison 1973).
120. Id. This section provides: "If an employee shall receive compensation or damages
under the laws of any other state, nothing contained in this Code section shall be construed
so as to permit a total compensation for the same injury greater than is provided for in this
chapter."
121. 163 Ga. App. at 762, 295 S.E.2d at 746.

122. Id. (construing GA. CoDE ANN. § 114-411, O.C.G.A. § 34-9-242).
123.

U.S. CoNsT. art. IV,

124. 448 U.S. 261 (1980).
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from a second state."" Accordingly, the court of appeals held that the full
faith and credit clause did not bar Georgia. from exercising jurisdiction
over Warren's claim.'"
IV.

CHANGE OF CONDITION

The Georgia courts have struggled continually over the question of
whether an aggravation of a preexisting injury gives rise to a claim for a
new accident or for a change of condition. During the survey period, the
courts relied upon guidelines that have evolved over the past few years.'"
For instance, in Dairymen, Inc. v. Wood,12 the court of appeals restated the distinction between a new accident and a change of condition
that the court had set forth in Slattery Associates v. Hufsteter.22 The
distinction "hinges generally upon two factors: (1) Whether the claim
seeks initial or additional compensation for the injuries; and (2) the proximate cause of the injury for which compensation is being sought."" A
claim for a change of condition is a claim for additional compensation
under the original award. 181 A claim for a new accident is an initial claim
for compensation as a result of a gradual worsening of a claimant's condition that is at least partly attributable to either physical activity at work
subsequent to the job-related incident, or a subsequent specific job-related incident that aggravated the preexisting condition. 1 " Since claimant
in Wood never had received compensation for his original injury, his
claim for compensation some two years and one month later was classified properly as a new accident. ' "
The court of appeals also deferred to its prior decisions in the twoemployer companion cases of Beers Construction Co. v. Stephens and
Hensel-Phelps Construction Co. v. Stephens.'" The court stated that
125, 448 U.S. at 286.
126. 163 Ga. App. at 764, 295 S.K2d at 747. The United States Supreme Court granted
certiorari in this case on April 25, 1983, to consider the constitutional questions raised by
Georgia's exercise of jurisdiction over Warren's claim in light of the doctrine of election of

1
Tennessee law. 103 S. Ct. 1873 (1983).
127. The courts primarily relied on Slattery Assocs v. Hufatetler, 161 Ga. App. 389, 288
S.E.2d 654 (1982); Peterson/Puritan, Inc. v. Day, 157 Ga. App. 827, 278 S.E.2d 674 (1981);
Certain v. United States Fidelity & Guar. Co., 153 Ga. App. 571, 266 S.K2d 263 (1980); and
Central State Hosp. v. James, 147 Ga. App. 308, 248 S.E.2d 678 (1978).
128. 162 Ga. App. 430, 291 S.E.2d 763 (1982).
129. 161 Ga. App. 389, 390, 288 S.E.2d 654, 657 (1982).
130. 162 Ga. App. at 431, 291 SYE.2d at 765 (quoting Slattery Assocs. v. Hufatetler, 161
Ga. App. at 389, 390, 288 S.E.2d 654, 657 (1982)).
131. 162 Ga. App. at 431, 291 S.El2d at 765.
132. Id.
133. Id. at 432, 291 S.E.2d at 765.
134. 162 Ga. App. 87, 290 S.E.2d 181 (1982).
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two-employer cases were not different in principle from Central State
Hospital v. James, '" which was a single-employer case.'" The court said
that if a disability occurs as a result of the claimant's performing "usual,"
"normal," or "ordinary" work duties, rather than as the result of a specific incident, he has undergone a change in condition.187 As in Certain v.
United States Fidelity and Guaranty Co,'" however, the court recognized that in two-employer cases, the first employer can have no control
over the work activities of an employee who leaves his employ to work
elsewhere.18 ' A court must focus its attention, therefore, upon the difference between the work performed for the first and second employers.
When the employee performs work for the second employer "such as independently to aggravate the condition," or performs "work beyond
usual, ordinary or normal limits," or "performs work more strenuous than
or exceeding the limits of light work duties offered by the previous employer," his disability is not a change of condition attributable to the first
employer but instead is a new accident attributable to the second employer.14 0 In Beers, claimant worked exceedingly long hours for his second
employer, and his first employer obviously had no control over the conditions of this second employment.14' Claimant thus sustained a new accident rather than a change of condition. In Peachtree Plaza Hotel v.
Haynes,14 2 however, the court held that when the second employment
does not present new circumstances or an environment different from
that of the original employment at which the compensated injury occurred, the first employer remains liable for a change of condition.14 '
The court in East Texas Motor Freight Lines, Inc. v. Jacobs" reaffirmed the established elements that a claimant must prove in order to
prevail on a claim for a change of condition for the worse.' 4 5 The court
noted that
[t]o establish a change of condition, the claimant must show (1) that his
condition had changed for the worse; (2) that because of this change he

was unable to continue at work; (3) that because of his inability to work,
135. 147 Ga. App. 308, 248 S.E.2d 678 (1978).
136. 162 Ga. App. at 89, 290 S.E.2d at 182-83.
137. Id. at 89, 290 S.E.2d at 183.
138. 153 Ga. App. 571, 266 S.E.2d 263 (1980).
139. 162 Ga. App. at 89, 290 S.9.2d at 183.
140. Id. at 90-91, 290 S.E.2d at 183-84.
141. Id. at 91, 290 S.E.2d at 184.
142. 163 Ga. App. 831, 296 S.E.2d 147 (1982).
143. Id. at 831-32, 296 S.E.2d at 148-49.
144. 163 Ga. App. 727, 296 S.E.2d 80 (1982).
145. See, e.g., Whitner v. Georgia State Univ., 139 Ga. App. 212, 228 S.E.2d 200 (1976);
Roland v. Cotton States Mut. Ins. Co., 133 Ga. App. 442, 211 S.E.2d 395 (1974), overruled
Hartford Accident Indem. Co. v. Bristol, 242 Ga. 287, 288, 248 S.E.2d 661, 662 (1978).
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he had either a total or partial loss of income; and (4) that the inability
to work was proximately caused by the previous accidental injury.""

Likewise, the court in Sadie G. Meyers Memorial Nursing Home v.
Freeman "7 restated the elements that an employer must prove in order
to prevail on a claim that the claimant has undergone a change of condition for the better because of the availability of work. Relying upon Hercules, Inc. v. Adams, ' " the court stated:
A change in condition arising from the employee's ability to return to

work must be accompanied by the following- (1) a physical change for
the better in the claimant; (2) an ability to return to work as a result of a
physical change; and (3) the availability of work to terminate or decrease
the loss of income resulting from work-related disability.14 '
The court noted that the key determination is whether there is work
available to diminish or terminate the claimant's economic loss and not
whether the claimant actually has returned to work.'" Surprisingly, the
court did not refer to the requirement established in Peterson/Puritan,
Inc. v. Day,'' that the employer must inform the claimant of the availability of suitable employment.''
An employer, however, does not have to show job availability when a
claimant who is recovered fully from his on-the-job injury remains physically disabled because of an unrelated noncompensable physical disability. In Williams Brothers Lumber Co. v. Magee,'" claimant had recovered physically from her on-the-job injury but had remained disabled as a
result of an automobile accident that was not job related. '" The court
noted that claimant was not denied further compensation because she
was able to return to work, but because her present disability was not
connected with her employment." Accordingly, the court noted that Peterson/Puritanand other cases that dealt with the availability of work in
a change-of-condition case were not applicable.'" When the claimant has
recovered fully from the injury he received on the job and no longer suffers any disability therefrom, an award on grounds that there has been a
change in condition is proper even though the claimant is disabled, if the
146.
147.
148.
149.
150.
151.

163
163
143
163
Id.
157

152.
153.
154.
155.

Id. at 829, 278 S.E.2d at 676.
162 Ga. App. 865, 292 S.E.2d 477 (1982).
Id. at 865-66, 292 S.E.2d at 477.
Id. at 866, 292 S.K2d at 477.

156.

Id.

Ga. App.
Ga. App.
Ga. App.
Ga. App.

at 728, 296 S.E.2d at 80-81.
557, 295 S.E.2d 340 (1982).
91, 237 S.E.2d 631 (1977).
at 559, 295 S.E.2d at 342.

Ga. App. 827, 278 S.E.2d 674 (1981).
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disability is due to causes unrelated to the on-the-job injury.'"
The court's holding in Magee is premised specifically upon a complete
recovery from the job-related injury. In Garrardv. Pitts Plumbing Co.,'"
the court noted that when there is evidence that the original disability is
continuing, Magee is inapplicable, and the employer and insurer must
show the availability of suitable employment to justify a termination of
benefits.159
V.

A.

PROCEDURE

Statute of Limitations

In Hart v. Owens-Illinois, Inc.,'"0 a decision that reversed the court of
appeals," the Georgia Supreme Court considered the effect of the 1978
amendment to the statute of limitations provision that is applicable to a
claimant's request for a hearing to determine change of condition. 1 "2In
Hart, claimant suffered an injury in August 1976. She received workers'
compensation benefits until she returned to work in January 1977.1" After her return to work, she again became disabled in April 1977 and again
obtained compensation benefits. In November 1977, at the request of the
employer, a hearing was held to determine if claimant had undergone a
change of condition for the better.'" The administrative law judge concluded that claimant no longer was disabled and authorized the employer
to stop workers' compensation benefits as of April 1978. The employer
stopped payment of compensation benefits in April 1978 but did not file
its notice of final payment with the Board until December 1979. In June
1980, claimant requested a hearing to determine whether there had been
a change of condition. At this hearing, claimant testified that she had
received her last compensation benefit on April 19, 1978.1"
The employer argued that claimant's application for change of condition was barred by section 13 of the 1978 amendment'" to Georgia Code
157. Id.
158. 163 Ga. App. 457, 294 S.E.2d 658 (1982).
159. Id. at 459, 294 S.E.2d at 660.
160. 250 Ga. 397, 297 S.E.2d 462 (1982).
161. See Hart v. Owens-Illinois, Inc., 161 Ga. App. 831, 289 S.E.2d 544, rev'd, 250 Ga.
397, 297 S.E.2d 462 (1982).
162. See 1978 Ga. Laws 2220, 2221 (codified at O.C.G.A. § 34-9-104 (Michie 1982), GA.
CODE ANN. § 114-709 (Harrison Supp. 1982)).
163. 250 Ga. at 397, 297 S.E.2d at 462.
164. Id.
165. d. at 397, 297 S.E.2d at 463.
166. 1978 Ga. Laws 2220, 2233 (effective July 1, 1978).
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Ann. section 114-709.167 The 1978 amendment to the statute provided
that a claimant must apply for a change of condition within two years
from the date of final payment.'"' Before July 1, 1978, the statute had
provided that the two-year limitation period began to run from the date
the board received notification of payment of the final benefit."' The issue thus presented was whether, in a change of condition claim from a
pre-July 1978 injury, the two-year period began to run from the date of
receipt of the last payment or from the date the board received notification of final payment.170
The court of appeals had decided that claimant's claim was barred because the post-July 1, 1978 limitation date applied.17 1 After considering
whether to give the 1978 amendment retroactive application, the supreme
court reversed the decision of the court of appeals.17 ' The court examined
the legislative intent expressed in section 17 of the 1978 amendment" s
and held: "As to substantive matters, the 1978 amendments may only
apply prospectively to injuries occurring after July 1, 1978; as to procedural matters, the 1978 amendments apply to actions taken after that date,
regardless of the date of the original injury."'7
In the supreme court's view the July 1, 1978 amendment could not be
applied in this case because a claimant's right to apply for a change of
condition is a substantive right that vested at the time of the original
injury."' A right to compensation includes the right to increased compensation on account of a change of condition.'" Relying on London Guaran77 the supreme
tee & Accident Co. v. Pittman,1
court reasoned that a
claimant has no control over his future physical condition and cannot anticipate that, as a result of his original injury, his condition will change
and his disability increase."76 Thus, claimant's substantive right to compensation in the event of a change of condition became vested in 1976,
and the 1978 limitation period did not apply.'7 Since the board did not
receive notice of final payment until December 1979, the statute of limi167.
168.
169.
170.
171.
172.
173.
174.
175.
176.
177.
178.
179.

GA. Cons ANN. § 114-709 (Harrison Supp. 1982), O.C.G.A. § 34-9-104 (Michie 1982).
See id.
See 1968 Ga. Laws 3, 74-78; 1972 Ga. Laws 149, 150; 1973 Ga. Laws 232, 244-45.
250 Ga. at 398, 297 S.E.2d at 463.
161 Ga. App. at 834, 289 S.E.2d at 546.
250 Ga. at 400, 297 S.E.2d at 465.
See 1978 Ga. Laws 2220, 2236.
250 Ga. at 398, 297 S.E.2d at 463 (construing 1978 Ga. Laws 2220, 2236).
250 Ga. at 400, 297 S.E.2d at 464-65.
Id. at 400, 297 S.E.2d at 464.
69 Ga. App. 146, 25 S.E.2d 60 (1943).
250 Ga. at 400, 297 S.E.2d at 464.
Id. at 400, 297 S.E.2d at 464-65.
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tations did not bar claimant's June 1980 application for a change of
condition.'"
B. Res Judicata
In Georgia Casualty & Surety Co. v. Randall,'s the insurer sought to
recover an overpayment by filing a lawsuit against claimant. Claimant
was injured in April 1975 and began receiving weekly compensation benefits. After the insurer discovered that claimant also had been receiving
salary for the performance of certain executive functions, it requested a
hearing on a change in condition, contending that it had paid benefits to
claimant for a period of time during which he had not been entitled to
these benefits.182 A hearing was held in August 1978, and the administrative law judge issued an award authorizing the insurer to cease compensation payments, but the award did not address the matter of whether
claimant had to repay the insurer for the overpayments received.1s
Neither party appealed this decision. In 1980, the insurer filed a complaint in superior court seeking recovery of the overpayment.'"
The court of appeals found against the insurer and held that the unappealed award of the administrative law judge was res judicata.16s The
same parties were involved in both the workers' compensation claim and
the lawsuit. Moreover, the subject matter in litigation was the same.'"
Finally, the award of the board was an adjudication by a court of competent jurisdiction. Effective July 1, 1978, the legislature amended the
Workers' Compensation Act'17 to provide the board and its administrative law judge with the discretion to order an employee to repay the full
amount of any overpayment of income benefits. ' " This 1978 amendment
did not create a substantive right.18' Instead, the insurer's substantive
right was an action for money had and received, and this right existed
long before the 1978 amendments. The 1978 statute merely established
the board as a forum in which to adjudicate the money had and received
issue.'" Since the amendment was procedural, it applied to the hearing
180. Id. at 400, 297 S.E.2d at 465.
181. 162 Ga. App. 532, 292 S.E.2d 118 (1982).
182. Id. at 532, 292 S.E.2d at 119.
183. Id.
184. Id.
185. Id. at 535, 292 S.E.2d at 121.
186. Id. at 533, 292 S.E.2d at 120.
187. O.C.G.A. tit. 34, ch. 9 (Michie 1982), GA.
Supp. 1983).
188. See 1978 Ga. Laws 2220, 2234.
189. 162 Ga. App. at 534, 292 S.E.2d at 120.
190. d.

CODE ANN.

ch. 114-1 (Harrison 1973 &
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held in August 1978. The board, therefore, was competent to make a determination on the matter of repayment."91 Since the doctrine of res judicata applies to all matters that a party could and should have litigated, as
well as to those matters that were litigated, the court held that the insurer's civil action was barred."
In Cantrell v. Home Security Life Insurance Co.,"" the court of appeals considered the effect of an approved no-liability stipulation on a
claim to recover benefits for medical expenses' under a group insurance
policy. Claimant filed a workers' compensation claim as a result of an
accidental injury and eventually settled the claim with the employer and
insurer upon the board's approval of a no-liability stipulation.'" The employee then sought recovery of medical benefits from her group health
insurance carrier. The group health insurance policy specifically excluded
recovery for medical expenses arising out of or in the course of employment for which the claimant is entitled to workers' compensation
benefits."98
Plaintiff contended that the board's approval of the no-liability stipulation, which denies a claimant's workers' compensation claim, was res judicata on the issue of whether her injury was compensable under the Workers' Compensation Act.'" The court rejected this argument, finding that
the doctrine of res judicata did not apply." First, the parties in the two
actions were not identical.'" Second, there was no adjudication upon the
merits of the issue of whether the accident arose out of or in the course of
employment, since a judgment rendered in conformance with an agreement to settle is not the same as a contested trial.'" Third, the State
Board of Workers' Compensation has no jurisdiction over a cause of action against a health insurance carrier and, therefore, there was no prior
decision on the issue rendered by a court of competent jurisdiction.'"
Consequently, the no-liability stipulation did not prevent the health in03
surer from denying a health insurance claim.
191. Id.
192. Id. at 535, 292 S.E.2d at 121.
193. 165 Ga. App. 670, 302 S.E.2d 415 (1983).
194. Id. at 670, 302 S.E.2d at 416.
195. Id.
196. See O.C.G.A. tit. 34, cL 9 (Michie 1982 & Supp. 1983), GA. Come ANN. ch. 114-1
(Harrison 1973 & Supp. 1983).
197. 165 Ga. App. at 671, 302 S.E.2d at 416.
198. Id.
199. Id.
200. Id.
201. Id.
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C. Estoppel
During the last survey period, the court of appeals ruled that an employer's violation of Georgia Code Ann. section 114-705(d), Ms which sets
forth the procedures an employer must follow in order to controvert a
claim, does not estop the employer and insurer from controverting a
claim. 03 In Kelley v. West Point Pepperell,Inc.2" and Fowler v. Gilmer
County Commissioners of Roads and Revenues,'" each employer had
failed to file a timely notice to controvert,'" and each claimant argued
that this worked an estoppel, preventing his employer from controverting
the claim.207 Relying upon the holdings in Raines & Milam v. Milam'"
and Holt Service Co. v. Modlin,'" the court of appeals rejected both
claimants' contentions and found that a violation of Georgia Code Ann.
section 114-705(d)' 10 does not estop the employer or insurer from raising
defenses to controvert a claim.' 11
The court of appeals later considered whether an employer and insurer
are estopped from defending a claim on any grounds not specifically
stated on their WC-3 form.21 ' In Southern Bell Telephone & Telegraph
Co. v. Hodges,2'1 a hearing was held "to determine all Title 114 questions
in connection" with a death claim. 14 The employer filed a WC-3 with the
board controverting liability. Although the reported decision did not
mention the specific grounds stated on the WC-3, claimant contended
that the employer was estopped from defending the claim for any reason
other than the stated reason."16 The court disagreed and reasoned that
the board has full authority to hear and determine all questions concerning claims.'1 ' "The filing of the original claim controls the actions of the
202. GA. CODE ANN.§ 114-705(d) (Harrison Supp. 1983), O.C.G.A. I 34-9-221(d) (Michie
1982).
203. See Raines & Milam v. Milam, 161 Ga. App. 860, 289 S.E.2d 785 (1982).
204. 164 Ga. App. 187, 296 S.E.2d 191 (1982).
205. 164 Ga. App. 1, 294 S.E.2d 708 (1982).
206. Pursuant to GA. BD. oy Womes'ComumNsATioN R. 221(d), O.C.GA. tit. 34 Supp.
app. at 140 (Michie Supp. 1983), R. 705(d), G& CoDE ANN.tit 114 Supp. app. at 172 (Harrison Supp. 1983), a notice to controvert iscontained on Form WC-1 or WC-3.
207. 164 Ga. App. at 188, 296 S.E.2d at 192; 164 Ga. App. at 2, 294 S.E.2d at 709.
208. 161 Ga. App. 860, 289 S.E.2d 785 (1982).
209. 163 Ga. App. 283, 293 S.E.2d 741 (1982).
210. GA. CODE ANN. § 114-705(d), O.C.G.A. § 34-9-221(d).
211. 164 Ga. App. at 2, 294 S.E.2d at 710;, 164 Ga. App. at 188, 296 S.F.2d at 192.
212. See GA. BD. or WoRucas' CoMrzIsATbON R. 61(b)(4), O.C.G.A. tit. 34 app. at 666,
Supp. app. at 124 (Michie 1982 & Supp. 1983), R. 704(b)(4), GA. CODE ANN. tit 114 app. at
170 (Harrison Supp. 1983).
213. 164 Ga. App. 757, 298 S.E.2d 570 (1982).
214. Id. at 757, 298 S.E.2d at 571.
215. Id. at 759, 298 S.E.2d at 573.
216. Id.
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board within its powers."' 1" The court then held that the filing of a notice
to controvert does not control the hearing of the claim and that the
board, therefore, is not bound to determine merely whether the employer
properly controverted the claim for the sole ground listed in the notice
but also may determine all issues within the bounds ofiits rules and regulations." The court then referred to Raines & Milam and held that
Georgia Code Ann. section 114-705210 "is not a statute of limitation, a
statutory estoppel or bar to contest issues but one of sanctions.""
Likewise, an inaccurately completed WC-2 form" will not prevent an
employer or insurer from contending that benefits properly were suspended because of a change of condition. In Sadie G. Mays Memorial
Nursing Home v. Freeman,' the employer received a medical report indicating that claimant could return to work and filed a WC-2 suspending
benefits. The WC-2 stated the reason for suspension as being "return
back to work" when, in fact, claimant had not returned to work."' Claimant contended that the only way the employer could show a change of
condition was to show an actual return to work. The court of appeals
disagreed and held that the WC-2 filed in the claim was sufficient because
it placed the board and claimant on notice of the fact of termination of
benefits because of a change in condition. As long as the board and claimant are notified of the suspension, the employer is not estopped from
making contentions about matters not stated in the WC-2."

217. Id.
218. Id,
219. GA. CoDs ANN.§ 114-705 (Harrison Supp. 1983), O.C.G.A. § 34-9-221 (Michie 1982).
220. 164 Ga. App. at 759, 298 S.E.2d at 573. See supra note 210 and accompanying text.
221. GA. BD. oF Woizus' CoMpmsxfoN &. 61(b)(2), O.C.G.A. tit. 34 app. at 666, Supp.
at 124 (Michie 1982 & Supp. 1983), R. 704(b)(2), GA. CoDE ANN. tit. 114 Supp. app. at 170
(Harrison Supp. 1982).
222. 163 Ga. App. 557, 295 S.E.2d 340 (1982).
223. Id. at 560, 295 S.E.2d at 343.
224. Id.

