
Wills, Trusts, and Administration
of Estates

by James C. Rehberg*

I. LEGISLATIVE DEVELOPMENTS

Efforts to achieve a comprehensive revision of the Georgia statutes on
wills and administration of estates have met with varying degrees of suc-
cess, depending upon which body involved in the process was considering
the matter. The Fiduciary Law Study Committee of the Fiduciary Law
Section of the State Bar of Georgia has been working for several years on
a proposed revision of Georgia Code Ann. Title 113, which is now Official
Code of Georgia Ann. Title 531 A bill proposing the Committee's revised
Title 113 was introduced in the last days of the 1981 session of the Gen-
eral Assembly and was carried over into the 1982 session. The Trust Divi-
sion of the Georgia Bankers Association, the Georgia Probate Judges
Conference, the Executive Committee of the Fiduciary Law Section, and
the Board of Governors of the State Bar of Georgia endorsed the bill.
Some hearings were held during the 1982 session, but no action was
taken. A similar bill was introduced in the 1983 session, and it appears to
have received even less attention. Nevertheless, the Fiduciary Law Sec-
tion has continued its efforts to update and revise the current Georgia
fiduciary laws. Two other study committees of the Fiduciary Law Section
are actively at work, one concerning itself with trust law and the other
concerning itself with guardianship law.

With the prospects for comprehensive revision so uncertain, the Gen-
eral Assembly proceeded with the following piecemeal revisions of fiduci-
ary law in its 1983 session.
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sulted in a scholarly analysis of each section and recommendations of desirable changes.
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A. Service of Notice of Probate Proceedings

Official Code of Georgia Ann. section 53-3-14 was amended by the addi-
tion of a subsection which provides that, if requested by the petitioner,
the notice to the heirs of the decedent of a petition for probate in solemn
form may be served by registered or certified mail, with return receipt
requested, rather than by personal service.2 The new subsection also pro-
vides that delivery of the mailed notice must be to the addressee only and
that, unless the return receipt is signed by the addressee and received by
the court at least ten days before probate is to be made, the personal
service otherwise required by section 53-3-14 must be perfected.$

B. Probate Court Costs

Of interest to all who practice in the probate court is an act that re-
vised the schedule of costs and expenses in that court.' The vast majority
of the listed costs were increased.

C. Disposition of Funds of Deceased Depositors

The problem of administering certain types of a decedent's assets (usu-
ally small monetary claims) has always been troublesome. The basic law
contemplates that the personal representative shall collect, inventory, and
preserve "the estate" of a decedent.' While the term "the estate" includes
every owned asset, experience has shown that it is cumbersome, costly,
and unnecessary to insist upon formal administration of every item of
personalty, particularly when the estate is small. That experience has re-
sulted in the enactment of statutes that authorize shortcuts ranging all
the way from permitting a summary handling of particular types of per-
sonal assets to dispensing completely with administration. Several enact-
ments of the 1983 session of the General Assembly fall somewhere within
this range of a possible 'dispensing with administration.'

One of the enactments' has to do with moneys on deposit in banks,
credit unions, and savings and loan associations in a decedent's name at
his death and moneys held for the decedent by a nursing home in which
he was a resident at the time of his death. This act consolidates, into a
single section, several former sections, each of which dealt with deposits

2. 1983 Ga. Laws 511.
3. O.C.G.A. § 53-3-14(i) (Michie Supp. 1983), GA. CODs ANN. § 113-607(i) (Harrison

Supp. 1983).
4. 1983 Ga. Laws 867.
5. See repeated references to "the estate" in O.C.G.A. J§ 53-7-1 to -13 (Michie 1982),

GA. CODE ANN. §§ 113-1501 to -1504, -1516, - 1522 to -1525, and -1527 to -1529 (Harrison
1975). These sections deal with the general powers and duties of personal representatives.

6. 1983 Ga. Laws 661.
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in a particular type of depository and each of which authorized certain
dispositions of deposited funds without the necessity of either adminis-
tration or orders of no administration necessary.7 The consolidation is ac-
complished by a new section s that refers simply to deposits in "financial
institutions," a term defined as including all' these types of depositories
except nursing homes.' 0 This section also provides that if none of the
close family members to whom payments are authorized applies for a de-
posit within ninety days from the death of the intestate depositors, the
financial institution may apply up to $2500 of the deposit to pay for fu-
neral expenses and expenses of the last illness of the intestate depositor."

As for moneys left in the possession of the nursing home in which the
decedent resided at the time of his death, a former section authorized the

*deposit of up to $1500 of these funds in a financial institution in the
name of the decedent and empowered the financial institution to pay it
over, without administration, to the close family members designated in
the section.' If no close family member applies for these funds within
ninety days from the death of the depositor, the financial institution is
now authorized to use up to $2500 of the funds to pay funeral expenses
and expenses of the last illness.' 3

D. Investment Powers of Trust Companies

A rather extensive amendment to the Financial Institutions Code" in-
cluded the enactment of a new section that allows a trust company, as a
fiduciary, to invest in securities underwritten by a syndicate that includes
the trust company or one of its affiliates, provided that the investment is
otherwise prudent and is not prohibited by the trust instrument. This
authorization would appear to be a practical necessity in view of the com-
plicated interactions between financial institutions and entrepreneurs.

7. Examples are former O.C.G.A. § 7-1-357 (Michie 1982), GA. CoDE ANN. § 41A-1610
(Harrison 1974 & Supp. 1983), which dealt with funds held by banks and nursing homes;
O.C.G.A. § 7-1-664 (Michie 1982), GA. CODE ANN. § 41A-3115 (Harrison 1974 & Supp. 1983),
which dealt with funds held by credit unions; and O.C.G.A. § 7-1-791 (Michie 1982 & Supp.
1983), GA. CODE ANN. § 41A-3523 (Harrison 1974 & Supp. 1983), which dealt with funds
held by building and loan or savings and loan associations.

8. O.C.G.A. § 7-1-239 (Michie Supp. 1983), GA. CODE ANN. § 41A-1001c (Harrison 1974
& Supp. 1983).

9. O.C.G.A. § 7-1-4(21) (Michie 1982 & Supp. 1983), GA. CODE ANN. § 41A-102(u) (Har-
rison 1974 & Supp. 1983).

10. Id.
11. 1983 Ga. Laws at 662.
12. O.C.G.A. § 71-357 (Michie 1982), GA. CODE ANN. § 41A-1610 (Harrison 1974 &

Supp. 1982), repealed by 1983 Ga. Laws 661.
13. 1983 Ga. Laws at 662.
14. 1983 Ga. Laws 602.
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E. Guardians' Bonds

A new Georgia law brings about a slight relaxation of the bonding re-
quirements imposed on natural guardians of minors. Under the prior law,
bond was mandatory if the value of the child's property exceeded $1000.15
The new statute provides that if the value of the property is more than
$1000 but less than $5000, the probate judge will have discretion to de-
cide whether bond will be required.1

II. REcENT DECISIONS--WILLS AND ADMINISTRATION

A. Contracts to Will

While a will itself is a unilateral instrument and not a contract, a tes-
tator may have executed his will pursuant to and in performance of a
contract. Indeed, he may have made the will in violation of the terms of a
contract. The question of whether an alleged contract to will was in writ-
ing is typically a neutral factor in determining the outcome of this type of
case because the claimant always alleges part or full performance or some
other circumstance that, if proven, would take his case out of the statute
of frauds.

The first hurdle one faces when seeking to enforce an alleged oral con-
tract to will is evidentiary in nature. Does he have sufficient evidence to
support a contract, and is that evidence admissible? In Bullock v. Bul-
lock," the court of appeals dealt neatly with this evidentiary problem as
well as with some pointed procedural issues. Plaintiff brought an action
against the executor for damages for breach of an alleged oral contract to
will in return for plaintiff's services. In response to the executor's motion
for summary judgment, plaintiff and his wife each filed affidavits. The
trial court found that these affidavits raised no genuine issues of fact and
granted summary judgment for the executor.19 The court of appeals re-
versed on the ground that the conflicting allegations and affidavits did
raise genuine issues of fact and, therefore, that it had been erroneous to
grant summary judgment." An examination of these allegations and affi-
davits is instructive. The evidence in plaintiff's affidavit concerning his
communications with the decedent was properly held inadmissible under

15. O.C.G.A. § 29-4-2 (Michie 1982), GA. CODE ANN. § 49-102 (Harrison 1979).
16. O.C.G.A. § 29-4.2 (Michie Supp. 1983), GA. CODE ANN. § 49-102 (Harrison Supp.

1983).
17. Isler v. Griffin, 134 Ga. 192, 67 S.E. 864 (1910).
18. 162 Ga. App. 744, 292 S.E.2d 872 (1982).
19. Id. at 744, 292 S.E.2d at 872.
20. Id.
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the Dead Man's Rule,' 1 but that portion of his affidavit concerning state-
ments by other persons who had been privy to the conversations was ad-
missible." The trial court also erred with reference to the affidavit of
plaintiff's wife. It construed her affidavit as referring only to past consid-
eration for the alleged contract to will.2 In fact, the court could have
construed her language as referring both to past and to continuing per-
formance pursuant to a contract. The wife's affidavit, of course, was not
subject to the Dead Man's Rule.24 The importance of the opinion lies in
the court's holding that on a motion for summary judgment the sole issue
is whether there is a genuine issue of fact. 6 The ease or difficulty that the
plaintiff may encounter in trying to prove his case is not material at this
point.

B. Year's Support

In Adams v. Adams,'6 the executor made a frontal attack on the entire
year's support statute.2 He unsuccessfully argued that the original stat-
ute, as it existed prior to 1979, was unconstitutional under Orr v. Orr," a
case in which the United States Supreme Court struck down the gender-
based classification in Alabama's alimony statute, and that the 1979
amendment to the Georgia year's support statute, 9 although it became
effective prior to the testator's death, could not give life to the theretofore
void Georgia statute.' The supreme court in Adams reversed the trial
court's ruling that the entire year's support statute was unconstitutional
and void and stressed that when Georgia's statute was first enacted, well
before the ratification of the fourteenth amendment s' in 1868, it was not
violative of the United States Constitution as interpreted."

Another often troublesome question was raised in this case; namely,
whether the wife's application for year's support amounted to an election
that would bar her claiming under the will at all." The will left to the

21. The Dead Man's Rule (GA. CODE ANN., § 38-1603 (Harrison 1981)) was entirely
superceded in, 1979 Ga. Laws 1261, but was in force at the relevant times in this case.

22. 162 Ga. App. at 745, 292 S.E.2d at 874.
23. Id.
24. Id.
25. Id.
26. 249 Ga. 477, 291 S.E.2d 518 (1982).
27. O.C.G.A. tit. 53, ch. 5 (Michie 1982 & Supp. 1983), GA. CoDz ANN. tit. 113, ch. 10

(Harrison 1975 & Supp. 1983).
28. 440 U.S. 268 (1979).
29. O.C.G.A. § 53-5-1 (Michie 1982), GA. CoDE ANN. § 113-1001.1 (Harrison Supp. 1982).
30. 249 Ga. at 478-79, 291 S.E.2d at 520.
31. U.S. CoNsT. amend. XIV.
32. 249 Ga. at 479, 291 S.E.2d at 520.
33. Id. at 480, 291 S.E.2d at 521.
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wife a life estate in all the property and expressly gave her power to en-
croach upon the corpus for her support. The court reasoned that the
year's support award was the factual equivalent of a valid exercise of the
power to encroach for her support and therefore was not inconsistent
with the will."

Young v. Ellis35 was another case in which the wife of a testator whose
will did not expressly force an election was held entitled to claim both the
benefits of the will and year's support8 6 In that case, the will left her a
life estate in the home, including payment from the estate of all taxes,
insurance, and maintenance costs, and also provided for payment to her
from the income or corpus of the rest of the estate that amount needed to
assure her of $400 per month for her use and support.8 7 The supreme
court held that the will did not clearly imply that an award of year's sup-
port would be inconsistent with or repugnant to the will; hence, she could
claim both year's support and the benefit of the provisions of the will in
her favor." In line with the reasoning of Adams,8 9 the court held that
there was not necessarily any inconsistency between the terms of the will
and the year's support award because what the will left her was for her
support and the year's support award must bear a reasonable relationship
to her actual needs.40

C. Probate of Wills

The standing of an illegitimate child to caveat the will of his natural
father, which made no provision for him, was minutely examined in
Poulos v. McMahan.41 One comes away from a reading of this opinion
with a feeling that, while the case is authoritative for the litigating par-
ties, it does not resolve the societal issues, and that further developments
in this latter area are certain to come. The opinion's review of the Georgia
law of inheritance is instructive. Prior to 1980, that law excluded an ille-
gitimate child from inheriting from his natural father.42 In 1982 a federal
court declared this statute unconstitutional.' In the meantime, the Geor-

34. Id. at 480-81, 291 S.E.2d at 521.
35. 250 Ga. 838, 301 S.E.2d 271 (1983).
36. Id. at 839, 301 S.E.2d at 272.
37. Id. at 838-39, 301 S.E.2d at 271.
38. Id.
39. 249 Ga. 477, 291 S.E.2d 518 (1982). See supra text accompanying notes 25-33.
40. 250 Ga. at 838, 301 S.E.2d at 271.
41. 250 Ga. 354, 297 S.E.2d 451 (1982).
42. GA. CODE ANN. § 113-904 (Harrison 1975) (since amended to allow an illegitimate

child to inherit from his natural father); see O.C.G.A. § 53-4-4 (Michie 1982), GA. CODE ANN.

§ 113-904 (Harrison Supp. 1983).
43. Cox v. Schweiker, 684 F.2d 310 (5th Cir. 1982) (Unit B).
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gia statute was rewritten 4" to allow an illegitimate to inherit from his nat-
ural father if he had been legitimated or if there had been an adjudication
of paternity prior to the death of the father.' In Poulos, the illegitimate
child was born in 1973 and his natural father died in 1979.46 The child's
argument was basically the same as the holding of the court of appeals in
Cox v. Schweiker.4 ' The court in Cox extended inheritance rights to all
illegitimates as the remedy for the pre-1980 statute's unconstitutional ex-
clusion of illegitimates. ' s

The majority of the supreme court recognized the unconstitutionality
of the pre-1980 intestacy scheme but reasoned that the federal court had
held it unconstitutional not because it excluded all illegitimates, but be-
cause it excluded certain categories of illegitimates whose inheritance
rights could be recognized without jeopardizing the orderly administra-
tion of estates.' The issue thus was reduced to whether this illegitimate
fell into one of these categories. To show that he did not, the court said
that even under the pre-1980 law the child could have been, but was not,
made eligible to inherit either under the abandonment statute or by a
civil action for child support payments; hence, he had no inheritance
rights.'

0

Justice Weltner dissented.51 In his view, the Georgia Code section that
excludes a child from inheriting the estate of his father but not his
mother" creates an invidious distinction under the Georgia Constitu-
tion.'8 He felt that the court need go no further and should conclude that
this statute, which penalizes "the only person concerned in a birth out of
wedlock who cannot possibly be found at fault,"" be declared violative of
his constitutional right to impartial and complete protection.

Will contests in which undue influence is alleged usually turn on the
issues of the admissibility and the weight of evidence. In Hill v. Bald-
win," the supreme court held evidence concerning statements of the tes-

44. 1980 Ga. Laws 1432.
45. 250 Ga. at 359-60, 297 S.E.2d at 455-56.
46. Id. at 354, 297 S.E.2d at 452.
47. 684 F.2d at 310 (5th Cir. 1982) (Unit B).
48. 250 Ga. at 363, 297 S.E.2d at 458 (referring to Cox, 684 F.2d at 317).
49. Id. at 364, 297 S.E.2d at 458.
50. Id.
51. 250 Ga. at 365, 297 S.E.2d at 459 (Weltner, J., dissenting).
52. O.C.G.A. § 53-4-4 (Michie 1982), GA. CoDE ANN. § 113-904 (Harrison Supp. 1982).
53. GA. CoNsT. arL I, § 2, para. 3, G&. COD ANN. § 2-203 (Harrison 1976) (art. I, § 1,

para. 2, GA. CODE ANN. § 2-102 (Harrison 1983) (new section adds an equal protection
clause, which guarantees that protection to the person and to property shall be "impartial
and complete").

54. 250 Ga. at 365, 297 S.E_2d at 459 (Weltner, J., dissenting) (emphasis in original).
55. 250 Ga. 467, 298 S.E.2d 502 (1983).
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tatrix made before the will was executed about the person who subse-
quently propounded the will to be clearly admissible.6 These statements
tended to show that the testatrix was afraid of the proponent, that he
wanted her to change her will, that he wanted her money, and that she
actually desired a testamentary scheme quite different from that offered
for probate."7 The court also held that, while evidence of declarations of
the testatrix after execution of the will was not admissible to show undue
influence, it was admissible as bearing upon her state of mind at the time
of execution.58 On the issue of the weight of the evidence, the court con-
cluded that the totality of the admissible evidence was clearly sufficient
to support the jury's verdict in favor of the caveator.5 '

D. Revocation of Wills

Antenuptial agreements are becoming more common and are appearing
much more frequently in litigation." Because of the mobility of society,
this litigation often is controlled by conflicts of law principles. The court's
decision in Carr v. Kupfers' is an illustration of this trend. In Carr the
parties executed the antenuptial agreement in 1974 in Maryland, where
they both then resided. The prospective husband's will, made in 1971, left
his entire estate to his two daughters by a previous marriage. The agree-
ment provided that each party waived all rights in the other's estate, ex-
cept as provided for in the contract, and that the earlier will of the pro-
spective husband, would remain in effect after their marriage.62 The
parties then married in Maryland and resided there until 1978 when they
moved to Georgia. They continued to reside in Georgia until his death in
1981. The daughters' application for admission of the 1971 will to probate
was denied, since it had been revoked by operation of law upon the subse-
quent marriage. When the daughters then sued for specific enforcement
of the antenuptial agreement, the wife countered with an application for
$95,000 as year's support.63 The court held that Maryland law controlled
on the issue of the validity of the antenuptial contract and that Georgia
law controlled on the issue of the validity of the will." The court found

56. Id. at 467, 298 S.E.2d at 503.
57. Id. at 467, 298 S.E.2d at 502.
58. Id. at 467, 298 S.E.2d at 503.
59. Id. at 467, 298 S.E.2d at 502.
60. See Scherer v. Scherer, 249 Ga. 635, 292 S.E.2d 662 (1982), which expanded Geor-

gia's recognition of the validity of antenuptial agreements waiving one spouse's rights in the
other's estate at death in the event of a divorce.

61. 250 Ga. 106, 296 S.E.2d 560 (1982).
62. Id. at 106, 296 S.E.2d at 561.
63. Id.
64. Id. at 107, 296 S.E.2d at 61.
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that the antenuptial contract was valid under the laws of Maryland and
that its terms were sufficiently broad to include a waiver of the right to
year's support in Georgia.6 It followed that the entire estate of the hus-
band passed to his two daughters by intestate succession and was unaf-
fected by the antenuptial contract.

E. Identification and Collection of the Assets of the Estate

When one qualifies as executor or administrator of an estate and com-
mences the task of collecting and inventorying the assets of the estate,
choses in action and other types of intangible assets sometimes pose diffi-
cult problems. The personal representative, as a matter of self-protection
against a possible surcharge, must pursue and attempt to protect all po-
tential assets. The cases discussed under this heading were unusual with
respect to either the nature of the alleged asset or its continuing
existence.

Two of these cases concerned choses in action under insurance policies.
In Carrollton Federal Savings & Loan Association v. Young,"6 the evi-
dence disclosed that pursuant to a divorce decree the husband's house,
which was subject to a mortgage debt and protected by mortgage insur-
ance on the life of the husband, was conveyed to the wife. The mortgagee
promised to have the mortgage insurance reissued with the wife as the
named insured.67 Thereafter the wife paid the mortgage payments, which
included the premiums on the mortgage insurance, but at her subsequent
death it was discovered that the mortgagee had failed to have the wife
substituted as the insured." The court of appeals affirmed a jury verdict
awarding the executor damages for the negligent failure to effect this
change in the policy, holding that when one undertakes to procure insur-
ance for another and then negligently fails to do so, he is liable for the
loss sustained.9 In Carrollton, evidence of the negligence consisted of tes-
timony by the attorney for the executor and by the wife's mother that the
mortgagee had given assurances that the change had been made.7 0

The mortgagee made one ingenious but, nevertheless, futile argument.
It claimed that the wife was uninsurable at the time of her alleged re-
quest and that, consequently, no damage in fact flowed from its failure to
procure insurance in her name.71 Its own expert witness, however, testi-
fied that other types of insurance may have been available to her. Also, if

65. Id. at 107-08, 296 S.E.2d at 561-62.
66. 165 Ga. App. 262, 299 S.E.2d 395 (1983).
67. Id. at 263, 299 S.E.2d at 396.
68. Id. at 262-63, 299 S.E.2d at 396.
69. Id.
70. Id. at 262, 299 S.E.2d at 396.
71. Id. at 263, 299 S.E.2d at 396.
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the conduct of the mortgagee in repeatedly accepting her premium pay-
ments led the wife to believe that she was insured, then the mortgagee
would be estopped to raise her lack of insurability as a defense."

When an insured dies, there is the immediate question of who is enti-
tled to enforce the chose in action owned by the insured at his death.
When the insured and the beneficiary die in a common disaster and
under circumstances that make it impossible to determine who died first,
the question is further complicated. In this latter situation there arises a
rebuttable presumption that the insured survived the beneficiary.73 The
facts in Hitchcock v. Key " raised this presumption, and the ultimate is-
sue became whether the facts were sufficient to rebut the presumption.
The court of appeals affirmed a jury's finding, in favor of the estate of the
beneficiary, that the presumption had been successfully rebutted.7 5 There
was expert testimony that such factors as the physical surroundings at
the time of the disaster, the age, the sex, and the physical condition of
the persons all pointed toward the beneficiary's having survived. On the
other hand, there was expert testimony to the effect that it was simply
impossible to determine the sequence of the deaths.7 6 Since assessment of
the weight of evidence was a question for the jury, and since, under the
'any evidence' rule,7 7 there was evidence to support the verdict, it was not
disturbed.

7

The case of Martin Luther King, Jr. Center for Social Change v.
American Heritage Products7' is the second case" in which a Georgia
court has recognized a "right of publicity." 1 Here for the first time the
court considered the effect of the death of the holder upon this right. The
question arose in a federal court case concerning allegedly wrongful ad-
vertisements and sales of busts and other likenesses of the late Dr. Mar-
tin Luther King, Jr. It was alleged that these sales constituted violations
of the right of publicity of Dr. King and that this right survived his death
as an asset of his estate." The United States Court of Appeals for the
Eleventh Circuit certified to the Supreme Court of Georgia questions con-
cerning whether Georgia recognizes a right of publicity as distinct from a
right of privacy; whether, if it does, that right survives the death of the

'72. Id.
73. O.C.G.A. § 33-24-42 (Michie 1982), GA. CODE ANN. § 56-2426 (Harrison 1977).
74. 163 Ga. App. 901, 296 S.E.2d 625 (1982).
75. Id.
76. Id. at 902, 296 S.E.2d at 627.
77. See Wiley, Parish & Co. v. Kelsey, 13 Ga. 223 (1852).
78. 163 Ga. App. at 902-03, 296 S.E.2d at 627.
79. 250 Ga. 135, 296 S.E.2d 697 (1982).
80. The first one was Cabaniss v. Hipsley, 114 Ga. App. 367, 151 S.E.2d 496 (1966).
81. 250 Ga. at 141, 296 S.E.2d at 702.
82. Id. at 136, 296 S.E.2d at 699.
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owner and is thus descendable and devisable; and finally, if the right does
survive, whether the owner must have exploited it prior to his death."
The Supreme Court of Georgia certified to the Eleventh Circuit Court of
Appeals that Georgia does recognize, as distinct from a right of privacy, a
right of publicity; that the right of publicity does survive the death of its
owner; and that the right is inheritable and devisable whether or not the
owner had exploited it during his life." The court then defined the right
of publicity as "a celebrity's right to the exclusive use of his or her name
and likeness."'6 5

Justice Weltneroconcurred,6' preferring to treat the result as relief
which could be enforced in equity and good conscience under existing
law, without the necessity of creating a new right. 7 He described this
newly created right as an "ill-defined force which jeopardizes a right of
unquestioned authority-free speech."'8

Procedural rules which appear to be only formalities may still delay,
rightly or wrongly, the collection of estate assets. For example, the court
of appeals held in Voyager Life Insurance Co. v. Estate of Bagley," that
the suit, filed by the duly qualified executor, was a mere nullity." The
court held that since an estate is not a legal entity, any litigation brought
to collect an asset of the estate must be brought in the name of the real
plaintiff (here the duly qualified executor) and not in the name of the
"estate."91

One judge reluctantly concurred specially, feeling bound by certain su-
preme court decisions handed down prior to the Civil Practice Act,"1
which he felt the Act had not overruled." Since the end of the current
survey period, the supreme court has reversed this decision," holding
that the Civil Practice Act does allow for an amendment to substitute a
named party plaintiff when suit has been filed in the name of a plaintiff
that is not a legal entity.'5 This was like a misnomer, since the action was
prosecuted at all times by the personal representative, and since defen-

83. Id. at 137, 296 S.E.2d at 699.
84 Id. at 135, 296 S.E.2d at 697.
85. Id. at 137, 296 S.E.2d at 700.
86. 250 Ga. at 148, 296 S.E.2d at 706 (Weltner, J., concurring specially).
87. Id..
88. Id. at 150, 296 S.E.2d at 708.
89. 165 Ga. App. 212, 299 S.E.2d 118 (1983).
90. Id. at 212, 299 S.E.2d at 118.
91. Id.
92. O.C.G.A. tit. 9, ch. 11 (Michie 1982) (formerly GA. CoDE ANN. tit 81A (Harrison

1977)).
93. 165 Ga. App. at 213, 299 S.E.2d at 119 (Shulman, C.J., concurring specially).
94. Sub nom. Block v. Voyager Life Ins. Co., 251 Ga. 162, 303 S.E.2d 742 (1983).
95. 251 Ga. at 162, 303 S.E.2d at 743.
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dant stipulated no objection to substitution of the proper party."
Just as an estate cannot sue in its own right to collect an asset, a debtor

similarly cannot safely pay a debt owed to an estate until there is a legal
entity qualified to accept the payment and give a release. Following this
reasoning, the supreme court held in Fowler v. White" that a debt falling
due after the death of the creditor but before qualification of a personal
representative of the estate could not be in default until the lapse of a
reasonable time after a legal entity capable of receiving the payment and
giving a release had come into existence." An attempt by the executor,
prior to the lapse of the reasonable period of time, to caccelerate the debt
and foreclose upon the security was premature and unauthorized."

F. Payment of the Debts of an Estate

The issue in Goldberg v. National Bank'" concerned the effect on an
estate's creditors of an award of the entire estate to the surviving spouse
as year's support. In that case, after the award of the entire estate to the
surviving spouse, a creditor of the estate sued the executor on a note of
another that the decedent personally had guaranteed.101 The court held
that the executor's plea of plene administravit was a complete defense.1"
The award of the entire estate to the surviving spouse prior to this credi-
tor's suit amounted to full administration, leaving no assets in the hands
of the executor.'"3 The court added that, after the executor succeeds with
his plea of plene administravit, the creditor may pray for a judgment
quando acciderint, which would attach to any unknown assets that may
subsequently come into the estate.1° The record did not indicate that the
creditor had asked for this latter form of relief or that there were any
other assets subsequently coming into the estate."06

In Cronic v. Chambers Lumber Co.,"" a persistent creditor established
that he had kept alive a judgment debt issued on a writ of fieri facias in
1960 but which had not yet been collected. The judgment debtor subse-
quently died, sometime between 1974 and 1981, and there had been no

96. 165 Ga. App. at 214, 299 S.E.2d at 120.
97. 249 Ga. 853, 295 S.E.2d 83 (1982).
98. Id. at 854, 295 S.E.2d at 84.
99. Id.

100. 165 Ga. App. 106, 299 S.E.2d 163 (1983).
101. Id. at 106-07, 299 S.E.2d at 164.
102. Id.
103. Id. at 107, 299 S.E.2d at 164.
104. Id. at 108, 299 S.E.2d at 165.
105. Id.
106. 249 Ga. 722, 292 S.E.2d 852, cert. denied, 103 S. Ct. 496 (1982).

[Vol. 35



WILLS AND TRUSTS

administration of his estate. 107 When the son of the judgment debtor sued
in 1981 to restrain enforcement of the judgment, the creditor established
the judgment's continuing validity by proving that, in 1967 and in 1974,
shortly before the judgment would have become dormant, the creditor
had duly entered on the general execution docket a certification that
there had been a bona fide public effort to enforce the judgment, but that
no property was found on which to levy.'"0 While the effort of the heir of
the deceased judgment debtor to enjoin enforcement of the judgment
failed, it does not follow that the judgment is presently collectable. Some
form of administration of the estate, regular or summary, is necessary to
establish a proper party defendant against whom to enforce it.

The court in Deller v. Smith'" raised interesting issues concerning
when the statute of limitations runs and when it is tolled by a tort claim
against an estate. The operative dates were as follows: the tort was al-
legedly committed on July 25, 1977; the alleged tortfeasor died on May
29, 1979; two temporary administrators were appointed on June 6, 1979;
two permanent administrators were appointed on August 21, 1979; and
plaintiff filed suit against one of the permanent administrators on Febru-
ary 27, 1980.110 If the six-month period of exemption from suit"' com-
menced at the appointment of the temporary administrators .(June 6,
1979), then plaintiff's action would have been filed twenty-five days after
the running of the statutory period and, hence, would have been barred.
On the other hand, if it had not commenced until appointment of a per-
manent administrator, plaintiff's action would have been timely.'1 '

The supreme court agreed with the court of appeals that the statute
had not run."' The six-month period of exemption from suit commences
to run upon the qualification of a permanent administrator,"' having
been tolled during the period when there was no administrator and dur-
ing the period when there was only a temporary administrator. It does
not run during the former period because the estate is totally unrepre-
sented. It does not run during the latter period because a temporary ad-
ministrator is only a conservator of the estate, with very limited power to
act.,,"

107. Id. at 722, 292 S.E.2d at 852.
108. Id. at 722, 292 S.E.2d at 853.
109. 250 Ga. 157, 296 S.E.2d 49 (1982).
110. Id. at 157-58, 296 S.E.2d at 50.
111. O.C.G.A. § 53-7-102 (Michie 1982), GA. CoDE ANN. § 113-1526 (Harrison 1975).
112. 250 Ga. at 160, 296 S.E.2d at 51.
113. Id. at 158, 296 S.E.2d at 50.
114. Id. at 162, 296 S.E.2d at 53.
115. Id. at 158-59, 296 S.E.2d at 50-51.
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III. RECENT DECISIONS-GUARDIANSHIPS

It often happens that the relatively small value of the assets, the close
family or social relationship of the parties, and the frequent failure on the
part of guardians to file returns will tend to obscure the fact that, while
not technically a trust, a guardianship is truly a fiduciary relationship. In
Beavers v. Weatherly,116 the Georgia Supreme Court took advantage of
an opportunity to stress this fact. In that case, a duly qualified guardian
accepted a deed from the ward conveying to the guardian some real estate
belonging to the ward. The guardian then conveyed the property by war-
ranty deed to a third party."' After that guardian had been removed for
failure to make returns, the newly qualified guardian sued for cancella-
tion of the deed and restoration of the title to the ward. ' In granting the
requested relief the court noted that, although it was not necessary to
consider the fact, an obvious conflict of interest arose when the original
guardian took a deed from his ward. ' Then, when the original guardian
conveyed the land to the third party, the latter took with constructive
notice of the judicially established incompetency of the ward.1 2

0

While the conveyance to the third party was absolutely void, and not
merely voidable, the allegation of the third party of a right to restitution
for the enhancement in value of the property, which resulted from alleged
improvements made by the third party, raised a separate question.31

While this was not technically an ejectment action, the rules concerning
improvements and mesne profits in such an action are applicable here by
analogy.12 The summary judgment was reversed in part in order to give
the third party the opportunity to seek restitution.13 8 If he does seek res-
titution, he may encounter another problem. We are told that the deed to
the third party was made by the original guardian in a purported individ-
ual capacity. Consequently, the grantee's bona fides would be less sus-
pect. If the deed to the third party had been made by the original guard-
ian, qua guardian, the grantee's bona fides would seem questionable,
since the official record of the ward's incompetency was notice to the
world.

116. 250 Ga. 546, 299 S.E.2d 730 (1983).

117. Id. at 547, 299 S.E.2d at 731.

118. Id. at 547-58, 299 S.E.2d at 731.

119. Id. at 547, 299 S.E.2d at 731.
120. Id. at 547-48, 299 S.E.2d at 732.

121. Id.

122. O.C.G.A. § 44-11-9 (Michie 1982), GA. CoDE ANN. § 33-107 to -110 (Harrison 1980).
123. 250 Ga. at 549, 299 S.E.2d at 733.
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IV. RECENT DECISIONs-TRusTs

When the inter vivos trusts concerned in Perling v. Citizens & South-
ern National Bank1 2

4 were established, the investment powers of Georgia
trustees were controlled by the legal list rule.'"5 Shortly after these trusts
were established the prudent investor rule was enacted, giving the trustee
some additional flexibility. 2 The court in Perling was concerned with
the issue of whether the bounds of that flexibility had been exceeded.
Each of the trusts in Perling contained the provision that "any invest-
ment retained by the Trustee in good faith shall be proper, although of
a kind or in an amount or proportion not authorized by law as suitable
for the Trustee.'1 27 At the creation of the trusts in 1971, the entire corpus
consisted of stock in a named corporation. When the trust was created
the stock was worth twenty-four dollars per share, but the price declined
steadily over the years and it brought only five dollars per share when
finally sold in 1976.128 The beneficiaries claimed that the retention of this
stock was a breach of trust notwithstanding the quoted power to retain
investments. They argued that this language merely gave the trustee
power to acquire and retain investments not on the legal list, but that in
exercising that power the trustee's action must be judged by the stan-
dards of ordinary prudence.1 2

The Georgia Supreme Court, with two justices dissenting, affirmed the
lower court's grant of summary judgment for the trustee.1 3

0 The majority
began with recognition of the fact that there is a paucity of law in Georgia
on this question of a trustee's liability for investment losses."' The court
then held that an exculpatory provision may relieve a trustee of liability
except for bad faith or an intentional or reckless breach.182 The dissent
disagreed with the majority's holding that the language used amounted to
a clear and unambiguous waiver of the beneficiaries' right under the
Georgia statute, which requires all trustees "to exercise ordinary diligence

124. 250 Ga. 674, 300 S.E.2d 649 (1983).
125. See King v. Talbot, 40 N.Y. 76 (1869); Moses v. Moses, 50 Ga. 9 (1873).
126. O.C.G.A. § 53.8-2 (Michie 1982), GA. CoDE ANN. § 113-1531 (Harrison 1975). For

interesting discussions of the legal list background and the effect of the 1972 act, see Com-
ment, Trusts-Trustee Investments- The Return of the Prudent Investor Rule, 24 MERCER
L. REV. 513 (1973) and Comment, Trustee Investment-Legal List, 15 MscER L. Rav. 530
(1964).

127. 250 Ga. at 675, 300 S.E.2d at 651 (emphasis in original).
128. Id. at 674, 300 S.E.2d at 650.
129. Id. at 675-76, 300 S.E.2d at 651.
130. Id. at 674, 300 S.E.2d at 649.
131. Id. at 676, 300 S.E.2d at 651.
132. Id. at 676, 300 S.E.2d at 651-52 (citing RESTATMENT (SzcoNm) oF TRusTs § 222

(1959)).
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in the preservation and protection" of the trust assets.5 3 Indeed, the dis-
sent suggested that if the waiver was a clear and unambiguous waiver, it
might be against public policy.13' In any event, the dissenting opinion
concluded, it was an injustice to affirm a grant of summary judgment to
the trustee end thus deny to the beneficiaries the right to try to establish
a lack of ordinary diligence.135

A clause giving the trustee a power to encroach upon the corpus may be
as difficult to construe as a power to invest. The power to encroach
granted in the will under construction in Warner v. Trust Co. Bank'"
was as follows:

If my husband is without sufficient income from this and all other
sources to provide comfortably for his wants according to the style of
living which we have enjoyed, or to meet any emergency, such as a pro-
longed illness, which may affect him, then I authorize my Trustee to in-
vade the principal to such an extent and so often as may be necessary to
provide ample funds for these purposes.1 7 .

Noting that this language was used in the context of their having no chil-
dren and of the testatrix' not wanting to leave to her husband either the
bulk of her estate or a general power of appointment over it, the court
construed the quoted language to authorize invasion of the corpus only if
the husband was without funds from all sources to meet his needs and
then only for the purpose of meeting health related needs.'" Consistent
with this construction was the court's finding that the testatrix desired
most of her property to pass to her relatives, just as under her husband's
will most of his property would pass to his relatives.'8'

Somewhat analogous to this problem of encroachment on the corpus is
the problem posed by a testator's use of language expressing his wishes or
desires. The use of such language in a will is understandable but unwise
because it openly invites litigation. The will in Chandler v. Chandler,14

for example, provided: "I bequeath to my wife. . . my entire estate 1

but in a later provision said: "I further desire that at her death, that my

133. 250 Ga. at 679, 300 S.E.2d at 653 (Hill, C.J., dissenting) (quoting O.C.G.A. § 53-13-
51 (Michie 1982), GA. CODE ANN. § 108-402 (Harrison 1979)).

134. 250 Ga. at 679, 300 S.E.2d at 653 (Hill, C.J., dissenting) (citing 2 A. Sco7T, THE

LAw oF Tausrs § 222.3 (2d ed. 1956)).
135. 250 Ga. at 680, 300 S.E.2d at 654 (Hill, C.J., dissenting).
136. 250 Ga. 204, 296 S.E.2d 553 (1982).
137. Id. at 204, 296 S.E.2d at 554 (quoting from will of Elizabeth R. Bliss).
138. Id.
139. Id.
140. 249 Ga. 575, 292 S.E.2d 685 (1982).
141. Id. at 575, 292 S.E.2d at 685.
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estate go to our son."'" Was the reference to "my entire estate" intended
simply as a grant of a life estate plus a broad power of encroachment, or
was it the grant of the fee simple followed only by the expression of a
hope? In holding that the latter construction applied, the court relied pri-
marily on the customary rule that an unambiguous gift of a larger estate
will not be cut down by vague language subsequently used in the will.1'4

The cy pres doctrine is applicable to charitable gifts only and is in-
tended to operate in those situations in which a general charitable inten-
tion was expressed, along with a specified manner of accomplishing that
general intention, and the specified manner of accomplishment is or be-
comes impossible.1 4

4 Under this doctrine the court of equity is given the
flexibility needed to approximate as nearly as possible accomplishment of
the general charitable objective and thus avoid an unintended resulting
trust. The case of Hospital Authority v. First National Bank"' affords a
good example. The will established a charitable trust for Hospital A but
then provided that if it ceased to qualify as a charity under the Internal
Revenue Code,"" then the subject matter of that trust would fall into
another charitable trust created in the will in favor of Hospital A, Hospi-
tal B, and Hospital C. The latter trust provision allocated the subject
matter in the proportions one-fourth each to A and B and one-half to
C.1' When Hospital A was transferred to a noncharitable corporation or-
ganized for profit, it of course became disqualified as a beneficiary under
the will.1" Should what had been going to Hospital A now go to Hospitals
B and C, both of which continued as proper objects of charity, (and, if so,
in what proportions), or should Hospital A's share go by resulting trust
into the estate of the testator? Given the organization of the trust provi-
sion,14' which included all of the hospital/beneficiaries, and since all of
the hospitals were charitable at the time of the testator's death, the court
could find no evidence pointing toward a limited rather than a general
charitable intention. Since Hospital A can no longer share at all, Hospi-
tals B and C, which shared originally in the proportions of one-fourth and
one-half, now share in the proportions of one-third and two-thirds.1"

142. Id.
143. Id. at 575, 292 S.E.2d at 686.
144. O.C.G.A. § 53-2-99 (Michie 1982), GA. CoDe ANN. § 113-815 (Harrison 1975).
145. 250 Ga. 55, 296 S.E.2d 54 (1982).
146. See 26 U.S.C. § 170(b)(1)(A)(iii) (1976).
147. 250 Ga. at 56, 296 S.E.2d at 55.
148. Id. at 57, 296 S.E.2d at 55.
149. Id. at 55-56, 296 S.E.2d at 55.
150. Id. at 57, 296 S.E.2d at 56.
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