Torts
by Ruth H. Gershon*

I. INTENTIONAL TORTS
Defamation. During the survey period, the Georgia courts decided
several cases concerning the law of defamation. In the first cases to be
discussed, the courts focussed on the extent to which privilege protects
certain statements. In Jones v. J.C. Penney Co.,1 the court stated that the
essentials of the defense of privilege are "good faith, an interest to be
upheld, a statement properly limited in its scope, a proper occasion, and
publication to proper persons."' The court indicated that the absence of
one or more of these elements generally will prevent a defendant from
prevailing under the privilege defense.$ In this case, the court held that
the trial court properly had granted summary judgment for defendant in
a defamation action brought by employees that defendant had terminated for selling drugs on the premises of J.C. Penney's.4 The terminated
employees had complained that defendant had disclosed its reason for
terminating them to another employee, but the court held that the disclosure was privileged.' The employer had disclosed the information in
response to the employee's questions, and the employee was a close friend
and confidante of plaintiffs' and had worked with them on a day-to-day
basis. Thus, the requirements of the defense of privilege had been satisfied as a matter of law.'
Monahan v. Sims7 is a convoluted case concerning an applicant to the
*
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Episcopal priesthood. In Monahan, the Bishop of the Atlanta Diocese instructed plaintiffs supervisor to inquire into her activities in parapsychology and her "preoccupation with exorcism"$ and to keep a record of any
findings that would help in determining her fitness for the priesthood.
Without objection from plaintiff, the bishop presented to the commission
on ministry some allegations that plaintiff had engaged in black magic
and that she had participated in a homosexual relationship. The court in
Monahan indicated that the records maintained by the church presented
purely ecclesiastical nratters and that, in the absence of improper publication or evidence pointing to fraud or collusion, plaintiff could not maintain her cause of action.'
Georgia Communications Corp. v. Home" is an interesting case in
which plaintiffs brought an action to recover damages from a broadcaster
for announcing, and encouraging others to announce, that plaintiffs were
"in a conspiracy to 'get' him"." Because of the broadcaster's refusal to
cooperate at a deposition, plaintiffs obtained a court order compelling
him to divulge names of persons who had given him information about
the alleged conspiracy and to reveal the source of other information in
connection with the allegedly defamatory nature of the broadcast. The
broadcaster still refused to divulge the identity of his sources, claiming
journalistic privilege. The trial court held that the broadcaster was liable
for any damages that his statements had caused, and the court of appeals
affired.'3 The court held that an unqualified journalistic privilege did
not exist and that defendant's consistent resort to evasive and incomplete
responses, as well as his failure to offer a legal basis for his refusal to
testify, lent support to the trial court's conclusion that he had not acted
in good faith."' The court also held that defendant had no privilege to
refuse the court order."' It is important to note, however, that the court
of appeals found that the broadcaster's statements were "clearly unrelated to any legitimate form of journalistic endeavor."' " This decision
would not be controlling in a situation in which legitimate constitutional
issues concerning freedom of the press are implicated.
In Byers v. SoutheasternNewspapers Corp., 6 the court addressed the
meaning of 'public figure.' Defendant published a memorandum that
8.
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Id. at 366, 294 S.E.2d at 549.
Id. at 360, 294 S.E.2d at 553.
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Id.
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plaintiff, the Dean of Savannah State College, had written to the president of the college. In this memo, plaintiff criticized the president for his
plans to do away with the position of dean. Plaintiff brought a libel action
against defendant-newspaper, and the trial court granted defendant's motion for summary judgment."' The court of appeals consulted the test
that the United States Supreme Court laid down in Gertz v. Robert
Welch, Inc.* in order to determine whether plaintiff was a public figure.
In Gertz, the Court stated:
In some instances an individual may achieve such pervasive fame or notoriety that he becomes a public figure for all purposes and in all contexts. More commonly, an individual voluntarily injects himself or is
drawn into a particular public controversy and thereby becomes a public
figure for a limited range of issues. In either case such persons assume
special prominence in the resolution of public questions."'
The court of appeals determined that the president's plan to restructure
the administration of the college was a matter of public interest to defendant's readers and that plaintiff, in his capacity as dean of the college,
was at the very least a limited-purpose public figure as defined in Gertz.20
Since plaintiff had conceded the absence of malice, the court affirmed the
grant of summary judgment in favor of defendant.21 Because of its finding
that defendant was a limited-purpose public figure, the court found no
need to decide whether plaintiff was a public official by virtue of his position as a public educator.'3 In dicta, however, the court indicated that the
position held by plaintiff was "so prominent that any occupant unavoidably enters the public limelight and thereby becomes... a general public figure.""3
Malicious Use of Process. In Pugh v. Frank Jackson Lincoln-Mercury, Inc.," defendant originally brought an action against plaintiff alleging that plaintiff fraudulently had misrepresented the mileage of a vehicle
that he sold to defendant. Plaintiff received a judgment in his favor and
subsequently brought an action against defendant for malicious use of
process, claiming attorneys' fees and expenses. The court held that the
incurring of attorneys' fees and defense costs simply does not constitute
the type of special damages necessary to establish an action for malicious
17.
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use of process."5 When, as in this case, the action was for money damages
only, the expenses incurred were those "normally incidental to defending
such a lawsuit.""
The court distinguished Pugh from other situations in which a defendant must incur expenses to avoid seizure of his property." The court
then set forth the requirements for recovery under malicious use of process as: "'(1) prosecution of a civil action with malice; (2) such prosecution was without probable cause; (3) a termination of the proceedings in
favor of the defendant; and (4) the prosecution of the process caused (a)
arrest of the person; (b) seizure of his property; or (c) other special
damage.' ""
The court in Thompson v. Ronald A. Edwards Construction Co." defined both intentional infliction of emotional distress and malicious abuse
of process. In Thompson, a dispute arose regarding additional costs above
the agreed construction price of a home. After failing to reach an agreement, the construction company swore out a dispossessory warrant
against the home owners, who then counterclaimed for malicious abuse of
process and intentional infliction of emotional distress. While Georgia
generally does recognize a cause of action for intentional infliction of
emotional distress," the court in Thompson made clear that recovery is
authorized only. when a defendant's actions are so "'terrifying or insulting as naturally to humiliate, embarrass or frighten the plaintiff.""' A
cause of action lies for malicious abuse of civil process when a plaintiff in
a civil proceeding willfully misapplies process of the court in order to obtain an objective not intended by law." The court stated in Thompson
that "[tihe critical element of abuse of civil process is that the action lies
for 'improper use of process after it has been issued, not for maliciously
causing it to issue."'" Bringing and continuing a lawsuit, therefore, will
not in and of themselves support a cause of action for malicious abuse of
process.
Malicious Prosecution. During the survey period, the court decided
25. Id. at 293, 300 S.E.2d at 228.
26. Id.
27. Id.
28. Id. at 292, 300 S.E.2d at 228 (quoting Pair v. Southern Bell Tel. & Tel. Co., 149 Ga.
App. 149, 149, 253 S.E.2d 828, 829 (1979)).
29. 163 Ga. App. 202, 293 S.E.2d 383 (1982).
30. See, e~g., Stephens v. Waits, 53 Ga. App. 44, 184 S.E. 781 (1936); Dunn v. Western
Union Tel. Co., 2 Ga. App. 845, 59 SE. 189 (1907).
31. 163 Ga. App. at 204, 293 82.2d at 386 (quoting Georgia Power Co. v. Johnson, 155
Ga. App. 862, 863, 274 S.E.2d 17, 18 (1980)).
32. 163 Ga. App. at 205, 293 S.E.2d at 387.
33. Id. (quoting Cooper v. Public Fin. Corp., 146 Ga. App. 250, 254, 246 S.E.2d 684, 688
(1978)).
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two malicious prosecution cases. In General Finance Corp. v. King,"
plaintiff made the final payment on an automobile loan from defendant
finance corporation. At trial, plaintiff alleged that he had paid cash and
produced a receipt for the payment. Defendant's business records showed
that plaintiff had paid the debt by check or money order. Defendant's
cashier said that plaintiff had paid by money orders that later were found
to have been stolen. Defendant informed the police, and plaintiff was arrested and charged with possession of stolen property." A commitment
hearing resulted in a determination that police lacked probable cause to
arrest plaintiff. Plaintiff subsequently brought a malicious prosecution action against defendant and the trial court entered judgment for plaintiff.
On appeal, the court pointed out:
"The law draws a fine line of demarcation between cases where a party
directly or indirectly urges a law enforcement official to begin criminal
proceedings and cases where a party merely relays facts to any official
who then makes an independent decision to arrest or prosecute. In the
former situation, there is potential liability for false imprisonment or malicious prosecution; in the latter case, there is not.""
The court held that there was a question of fact in this case concerning
whether defendant, through its employees, had instigated the prosecution
or merely had relayed facts,"7 since the evidence indicated that one of
defendant's employees told plaintiff that they intended to prosecute."
Volition v. Piggly Wiggly" presented the case of a sixty-five-year old
"law abiding citizen" 40 whom police had arrested for issuing a bad check
to defendant-supermarket. Defendant made no effort to contact plaintiff
or to determine whether she had criminal intent before it initiated the
prosecution for the bad check.1 Plaintiff wrote out the check on an account that she had closed some time before, but she still maintained another account with defendant-bank at the time she made and delivered
the check.
Official Code of Georgia Ann. section 16-9-2041 is the criminal statute
34. 163 Ga. App. 717, 294 S.E.2d 694 (1982).
35. Id. at 717, 294 S.E.2d at 695.
36. Id. at 717-18, 294 S.E.2d at 696 (quoting Ginn v. Citizens & S. Co. Natl Bank, 145
Ga. App. 175, 178, 243 S.E.2d 528, 530-31 (1978)) (citations omitted).
37. 163 Ga. App. at 718, 294 S.E.2d at 696.
38. Id. at 717, 294 S.E.2d at 695.
39. 161 Ga. App. 813, 288 S.E.2d 924 (1982).
40. Id. at 814, 288 S.E.2d at 926.
41. Id. at 813, 288 S.E.2d at 925.
42. O.C.G.A. § 16-9-20 (Michie 1982 & Supp. 1983), GA. CODE ANN. § 26-1704 (Harrison
1983) (new law provides that one who causes the arrest of someone under this section shall
be deemed to have acted with reasonable or probable cause even though he has not mailed
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that pertains to the issuance of bad checks. This section makes it a crime
to draw a check knowing that it will be dishonored by the drawee.43 Subsection (1) further provides that if the accused did not have an account
with the bank at the time he drew the instrument, that constitutes prima
facie evidence that he knew the instrument would not be honored." The
court construed this statute strictly in favor of plaintiff and held that it
did not provide defendant
with absolute immunity from liability for mali4
cious prosecution. '
In addition, the court stated that a person must make an investigation
before prosecuting when a reasonable man would believe that verification
is necessary.'4 The court also stated that there were issues of fact concerning whether defendant had acted maliciously in failing to take action
to discontinue the7 prosecution once defendant learned that plaintiff had
4
made a mistake.
Wrongful Appropriation. The court in Wilson v. Barton & Ludwig,
Inc." set forth the essential elements of a recovery for wrongful appropriation of an abstract idea. The court adopted, from the Fifth Circuit," the
following requirements: (1) The idea must be novel; (2) the idea must
have been disclosed in confidence; (3) the defendant must have adopted
the idea and made use of it." The court then added a fourth requirement: The idea must be sufficiently concrete in its development to be
usable. 1
The idea that plaintiff had developed in Wilson concerned a home
rental program organized around a core of central management, but with
rental coordinators in satellite offices to procure and lease the properties.
The court held that the trial court properly had granted summary judgment for defendant' because plaintiff's idea was not "novel" 8 in that it
did not create anything new to the industry. The idea was merely of "a
the requisite written notice to the drawer or waited for a ten-day period to elapse and that
in any civil action brought by the drawer of the check, no evidence of statements or representations concerning the status of the check is admissible unless written on the
instrument).
43. Id.
44. Id. § 16-9-20(a)(1), GA. CODE ANN. § 26-1704(a)(1).
45. 161 Ga. App. at 814, 288 S.E.2d at 926.
46. Id. at 815, 288 S.E.2d at 926.
47. Id.
48. 163 Ga. App. 721, 296 S.E.2d 74 (1982).
49. See Official Airlines Schedule Information Serv. v. Eastern Air Lines, Inc., 333 F.2d
672 (5th Cir. 1964).
50. 163 Ga. App. at 723, 296 S.E.2d at 77.
51. 163 Ga. App. at 723, 296 S.E.2d at 77. The court adopted this idea from Hamilton
Nat'l Bank v. Belt, 210 F.2d 706, 708 (D.C. Cir. 1953).
52. Id. at 726, 296 S.E.2d at 79.
53. Id. at 725, 296 S.E.2d at 78.
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new and better way of doing something."" The court also found that,
since defendant previously had used the satellite idea in other activities
of its business,"' the concept was not new even to this particular business.
This case represents the difficulty of proving the novelty of a business
management concept as opposed to a product design. The court stated
that the former is often more abstract and, therefore, that it may be more
difficult to show its novelty."
II.

NEGLIGENCE

Wrongful Death. In Adams v. Wright,"5 a truck driven by defendant
struck David Wright's car from the rear, killing his wife. The court affirmed a jury verdict for Wright's children and held that they were entitled to sue for the full value of the life of their mother even though their
father, Wright, was not individually a plaintiff in the suit." The court
found that defendant had waived his contention that the father was an
indispensable party, since defendant had not objected until after the verdict and judgment.6"
In Bennett v. Bennett," the court of appeals held that a son's wrongful
death action against his stepmother was barred by the doctrine of interspousal immunity because the son's right of action was derivative from
his father."" The court, therefore, affirmed the trial court's award of summary judgment for the stepmother."2 The Georgia Supreme Court refused
to grant certiorari in this case," but three justices wrote an interesting
dissent in which they indicated that they would have overruled Jones v.
Swett" and sanctioned a wrongful death cause of action on behalf of a
child whose parent is killed by one who is outside the bounds of
consanguinity.6"
Occupiers of Land. The court in Black v. City of Cordele" established a landowner's duty to an adjacent landowner and persons on the
54.

Id.

55.
56.
57.
58.
59.
60.
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Id. at 723-24, 296 S.E.2d at 77.
162 Ga. App. 550, 293 S.E.2d 446 (1982).
Id. at 551, 293 S.E.2d at 448.
Id.
162 Ga. App. 311, 290 S.E.2d 206 (1982).

61.
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Id, at 311, 290 S.E.2d at 207.
Id.

63.

Bennett v. Bennett, 250 Ga. 20, 296 S.E.2d 57 (1982).

64. 244 Ga. 715, 261 S.E.2d 610 (1979).
65. 250 Ga. at 20-21, 299 S.E.2d at 188-89 (Weltner, J., dissenting) (Chief Justice-elect
Hill and Justice Smith concurred in the dissent).
66. 163 Ga. App. 322, 293 S.E.2d 557 (1982).
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adjacent property. In that case, the city-owned gas company had retained
exclusive control over the operation of a gas pipeline that passed through
land owned by a business. The business hired a construction firm to do
some work, and the construction firm, in turn, hired one Spikes who then
asked the city to remove the gasline. The gasline exploded, injuring plaintiffs, who were on adjoining property. The court held that the owner's
liability could be predicated on physical harm caused by a condition on
its land that the owner realizes or should realize would result in an unreasonable risk of harm if the condition is created by a third person with the
owner's consent or acquiescence." A jury, therefore, could find liability in
a situation in which work performed by an independent contractor on the
owner's land creates a hazardous condition that causes injury to the
plaintiff."
In McCoy v. Gay," the court held that a motel owner was not liable for
injuries sustained by plaintiff in its parking lot when these injuries were
caused by the criminal act of an unknown assailant.' The court found
that Official Code of Georgia Ann. section 51-3-11 requires knowledge by
the owner or occupier or his employee of the dangerous condition created
by a third person as a prerequisite to recovery against the owner or occupier. 7" While there were previous robbery incidents at the motel, the
court found that they were neither similar nor relevant to defendant's
knowledge of the dangerous condition."
Medical Malpractice. Two cases decided during the survey period,
Butler v. Brown' 4 and Holbrook v. Schatten,"s upheld Georgia's medical
consent law.' The law clearly does not require informed consent. 7 In
Butler, the physician failed to disclose to plaintiff that an operation in
.67. Id. at 325-26, 293 S.E.2d at 560.
68. Id.
69. 165 Ga. App. 590, 302 S.E.2d 130 (1983).
70. Id. at 592-93, 302 S.9.2d at 132.
71. O.C.G.A. § 51-3-1 (Michie 1982), GA. CODE ANN. § 105-401 (Harrison Supp. 1983).
72. 165 Ga. App. at 591, 302 S.E.2d at 131 (citing Holiday Inns v. Newton, 157 Ga. 85,
278 S.E.2d 85 (1981)).
73. 165 Ga. App. at 593, 302 S.E.2d at 132.
74. 162 Ga. App. 376, 290 S.E.2d 293 (1982).
75. 165 Ga. App. 217, 299 S.E2d 128 (1983).
76. O.C.GA. tit. 31, ch. 9 (Michie 1982) (formerly GA. CoDS Apm. ch. 88-29 (Harrison
1979)). Section 31-9-6 states in part:
A consent to surgical or medical treatment which discloses in general terms the
treatment or course of treatment in connection with which it is given and which is
duly evidenced in writing and signed by the patient or other person or persons
authorized to consent pursuant to the terms of this chapter shall be conclusively
presumed to be a valid consent in the absence of fraudulent misrepresentations of
material facts in obtaining the same.
77. See McMullen v. Vaughan, 138 Ga. App. 718, 227 S.E.2d 440 (1976).
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which the entire stellate ganglion is removed creates a very high risk that
'Homer's syndrome' will result.78 The court found that the omission of
these facts did not amount to fraudulent misrepresentation and did not
prevent the written consent of a patient from conclusively being presumed valid."
The court in Hutcheson v. McGoogan"° held that, even though the particular operation originally was not contemplated and the language concerning this additional procedure may have been added to the authorizations for surgical treatment after these authorizations had been signed,
consent was proven by the general language in the form." The consent
form stated that the patient agreed to "any and all treatments which in
the judgment of the attending physician may be deemed necessary or advisable throughout the above named patient's hospitalization.""
The decision in Hutcheson, along with several others, reaffirmed the
rule in Georgia that, when no expert medical opinion is offered by the
plaintiff in opposition to the physician's motion for summary judgment
and when the physician's motion is supported by his own affidavit concerning competence, summary judgment will be granted. This rule applies
even if another physician states on deposition or affidavit that he would
have done things differently, but that the treating physician treated
within the range of accepted medical practice.'
This reasoning alsowas used to support-a. reversal of a denial of summary judgment on behalf of a dentist in Jobson v. Dooley." The court
inferred, from the affidavit supplied by another dentist as an expert, that
the second-party dentist had based his sworn statement on personal
knowledge even though evidence of that personal knowledge clearly had
not been recited." The court in Jones v. Myers," however, reversed summary judgment in favor of a physician because of a contradiction of diagnostic views expressed in affidavits presented to the trial court." This
contradiction impeded the court's ability to establish the general standard of care and skill ordinarily employed by the profession."
Perhaps the most interesting case decided during the time of this survey, in connection with the question of summary judgment for physicians,
78.
79.
80.
81.
82.
83.
84.
85.
86.
87.
88.

162 Ga. App. at 376-77, 290 S.E.2d at 294.
Id. at 378, 290 S.E.2d at 295.
162 Ga. App. 657, 292 S.E.2d 527 (1982).
Id. at 658-59, 292 S.F.2d at 529.
Id. at 658, 292 S.E.2d at 528.
Jackson v. Gershon, 165 Ga. App. 492, 300 S.E.2d 335 (1983).
164 Ga. App. 440, 296 S.E.2d 388 (1982).
Id. at 442, 296 S.E.2d at 390.
162 Ga. App. 319, 291 S.E.2d 394 (1982).
Id. at 319, 291 S.E.2d at 395.
Id.
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was Dobbs v. Cobb E.N.T. Associates, P.C.," in which the established
rule regarding summary judgment based on a physician's own affidavit,
uncontroverted by a plaintiff's evidence, was followed. The court refused
to find that the rule as announced in Howard v. Walker" and Parker v.
Knights' amounted to an unconstitutional denial of equal protection."
The special concurrence of Judge Banke"s indicates that there is at least
one judge on the court of appeals who doubts this method of obtaining
summary judgment.
Statute of Limitations for Medical Malpractice. Georgia law
provides a special statute of limitations for medical malpractice cases."
In Ivey v. Scoggins,"5 the court of appeals refused to hold the statute of
limitations unconstitutional when a suture was left in plaintiff following
an operation." The court held, however, that the two-year limitation did
not apply" because the suture was considered a foreign object in accordance with Official Code of Georgia Ann. section 9-3-72," which permits
the patient to sue within one year after discovery of the negligent or
wrongful act or omission. The summary judgment granted to the physician, which was based on the statute of limitations, therefore, was
reversed."
In Sutlive v. Hackney,'" the court considered the effect that medical
fraud has on the statute of limitations. In Sutlive, the defendant-physician injected a saline solution into plaintiffs silicon-filled breast implants
in an attempt to alter their shape. He allegedly assured her that the procedure was safe.10' The implants began to leak, making corrective surgery
necessary. Defendant's acts were held sufficient to constitute a jury ques89. 165 Ga. App. 238, 299 S.E.2d 141 (1983).
90. 242 Ga. 406, 249 S.E.2d 45 (1978). The court enunciated the rule as follows:
[Iln those cases where the plaintiff must produce an expert's opinion in order to
prevail at trial, when the defendant produces an expert's opinion in his favor on
motion for summary judgment and the plaintiff fails to produce a contrary expert
opinion in opposition to that motion, then there is no genuine issue to be tried by
the jury and it is not error to grant summary judgment to the defendant.
Id. at 408, 249 S.E.2d at 46-47.
91. 245 Ga. 782, 267 S.E.2d 222 (1980).
92. 165 Ga. App. at 240, 299 S.E.2d at 143.
93. Id. at 241, 299 S.E.2d at 143 (Banke, J., concurring).
94. O.C.G.A. tit. 9, ch. 3, art. 4 (Michie 1982) (formerly GA.CODE ANN.ch. 3-11 (Harrison Supp. 1983)).
95. 163 Ga. App. 741, 295 S.E.2d 164 (1982).
96. Id. at 742, 295 S.E.2d at 165.
97. Id. at 743, 295 S.E.2d at 166.
98. O.C.G.A. § 9-3-72 (Michie 1982), GA. CoDE ANN. 1 3-1103 (Harrison Supp. 1983).
99. 163 Ga. App. at 743, 295 S.E.2d at 166.
100. 164 Ga. App. 740, 297 S.E.2d 515 (1982).
101. Id. at 741, 297 S.E.2d at 517.
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tion of whether fraud existed so that the statute of limitations would be
extended. 1" The court stated that in a medical malpractice action, actual
fraud concerning intention of deception and moral turpitude is not required because a confidential relationship exists between the parties,
which "lessens, if not negates, the necessity of a showing of actual
fraud. ' " Three of the nine appellate court judges strongly dissented,
stating that there was insufficient evidence in the record to demonstrate
the existence of fraud. 1"
The Georgia Supreme Court in Clark v. Singer'" held the portion of
the special statute of limitations for medical malpractice cases as it is
applied to wrongful death actions'" to be unconstitutional because there
is no rational basis for a limitations scheme providing for a barring of the
action if a patient does not die within two years of the physician's negligent act.""' Clark concerned a man who had died of lung cancer. His
widow filed a wrongful death claim against defendant-physicians in which
she contended that they were negligent in failing to discover the cancer
prior to June 3, 1978. The action was filed on June 8, 1981, less than two
years after his death, but more than two years since the defendants' alleged negligent act.'" The court pointed out that to impose a limitations
period that may be exhausted before the wrongful death cause of action
accrues arbitrarily distinguishes between plaintiffs who sue for wrongful
death in medical malpractice cases and plaintiffs who sue in other types
of wrongful death actions.1 "0
In Ahrens v. Katz,11 ° a patient in defendant-hospital sued the hospital
because of the premature delivery of her twins by Caesarean section. The
court followed previous cases1"' and held that a hospital is not liable for
the acts of physicians on its staff unless actual proof of negligence has
been produced with reference to the hospital. Additionally, the hospital is
not liable when the "negligence [of the physician] relates to a matter'of
professional judgment and the hospital has no right to exercise control in
the diagnosis and treatment of the patient."' '" In Ahrens, the defendant102. Id. at 743, 297 S.E.2d at 518.
103. Id. at 741-42, 297 S.E.2d at 517.
104. Id. at 744-46, 297 S.E.2d at 518-20 (Deen,
song, J., joined in the dissent.)
105. 250 Ga. 470, 298 S.E.2d 484 (1983).
106. O.C.G.A. § 9-3-71 (Michie 1982), GA. Cons
107. 250 Ga. at 472, 298 S.E.2d at 486.
108. Id. at 470, 298 S.E.2d at 285.
109. Id. at 472, 298 S.E.2d at 486.
110. 164 Ga. App. 729, 297 S.B.2d 108 (1982).
111. Pogue v. Hospital Auth., 120 Ga. App. 230,
Atkins, 142 Ga. App. 618, 619, 236 S.E.2d 838, 840
112. 164 Ga. App. at 730, 297 S.E.2d at 110.

PJ., dissenting) (Carley, J., and BirdANN. § 3-1102 (Harrison Supp. 1982).

231, i70 S.E.2d 53, 54 (1969); Miller v.
(1977).
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hospital did not require staff consultations before Caesarean sections
were performed, but the court found that this, in and of itself, was not
negligent conduct.' 8 The court also reaffirmed that, in the medical field
in Georgia, the borrowed servant rule is the law and held that the hospital employees were under the control of plaintiffs attending surgeon.1 4
The hospital, thus, was insulated from liability. 116
Johnson v. Parnesa" represents a malpractice action based on the negligence of a nursing home in failing to keep a watchful eye on its patients.
In Johnson, an elderly patient who was somewhat senile, wandered away
from the nursing home in which he lived and, for unstated reasons, met
his death. In an action for the wrongful death of the patient, the court
reversed summary judgment for the nursing home and found that, in addition to owing the duty of reasonable care with respect to the decedent,
defendant's duty extended to safeguarding him from any "known or reasonably apprehended danger from himself which may be due to his condition."' " In this case, the evidence indicated that the patient frequently
wandered off from the nursing home and had, on that particular day, announced his intentions to leave. The court held that this evidence could
have authorized a finding that defendant knew or should have known
that the patient had a "propensity to wander from the facility,"'' 1 and,
thus, posed a danger to himself. The court's holding also could be supported on the finding that nursing home employees knew that the decedent often would sneak away deliberately and that he enjoyed playing
this 'trick' on the employees.' This fact indicated that the decedent's
activities required special watchfulness on the part of nursing home employees since the decedent exhibited evasive behavior perhaps atypical of
other patients.
A case of far ranging import,/B which places a significant burden on
psychiatrists and psychiatric institutions, was affirmed by the Georgia Supreme Court in Bradley Center, Inc. v. Wessner."' In this case, the children of a mental patient brought suit against the institution for allowing
their father out on an unrestricted weekend pass after he had indicated
that, if given the opportunity, he would cause bodily harm to his wife."'
113. Id. at 730-31, 297 S.E.2d at 110.
114. Id.
115. Id.
116. 163 Ga. App. 404, 294 S.E.2d 624 (1982).
117. Id. at 405, 294 S.E.2d at 626.
118. Id.
119. Id. at 404-05, 294 S.E.2d at 625.
120. Bradley Center, Inc. v. Weaner, 161 Ga. App. 576, 287 S.E.2d 716 (1982), affl'd, 250
Ga. 199, 296 S.E.2d 693 (1982).
121. 250 Ga. 199, 296 S.E.2d 693 (1982).
122. Id. at 200, 296 S.E.2d at 694.
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During that weekend pass privilege, the patient killed his wife.12 3 The
court affirmed the appellate court's finding that
"where the course of treatment of a mental patient involves an exercise
of 'control' over him by a physician who knows or should know that the
patient is likely to cause bodily harm to others, an independent duty
arises from that relationship and falls upon the physician to exercise that
control with such reasonable care as to prevent harm to others at the
hands of the patient.""
The court stated that this case was not a medical malpractice case but
was rather an ordinary negligence case and, thus, the need for privity between the physician and plaintiff was eliminated."' This case included
both'a special concurrence, which disagreed with the adoption of a simple
negligence standard in cases involving intervening criminal acts,'" and a
dissent.' 27 It is expected, therefore, that the decision in Bradley Center
will not be the last word on this issue.
Professional Negligence-Nonmedical. In Robert & Co. Associates v. Rhodes-Haverty Partnership,'"the Georgia Supreme Court took
the opportunity to distinguish between negligent misrepresentation and
intentional false representation and affirmed a court of appeals decision,'" which held that when an engineer issues a report on a condition of
a building, knowing that prospective purchasers could rely on the report,
lack of privity will not shield the engineer from liability to third parties
who are in the limited class of foreseeable prospective purchasers."30 In
this case, although Robert & Co. were unaware of the particular party
that relied on the representation of quality at the time the representation
was made, they were aware that the report would be used to attract prospective purchasers of the building."' Despite the lack of wilfullness,"3
the supreme court found that a showing of privity was unnecessary.'"
Even though economic loss alone was suffered, the court adopted the rule
set forth in section 552 of the Restatement Second of Torts,"4 which es123. Id.
124. Id. at 200, 296 S.E.2d at 695 (quoting Bradley Center, Inc. v. Wessner, 161 Ga. App.
576, 581, 287 S.E.2d 716, 721 (1982)).
125. 250 Ga. at 203, 296 S.E.2d at 696-97.
0
126. Id. at 203, 296 S.E.2d at 697 (Weltner, J., concurring specially).
127. Id. (Jordan, C.J., and Marshall, J., dissenting).
128. 250 Ga. 680, 300 S.E.2d 503 (1983).
129. Rhodes.Haverty Partnership v. Robert & Co. Assocs., 163 Ga. App. 310, 293 S.E.2d
876 (1982).
130. Id. at 312, 293 S.E.2d at 504.
131. 250 Ga. at 680, 300 S.E.2d at 504.
132. Id. at 681, 300 S.E.2d at 503.
133. Id.
134. Restatement (Second) Torts § 522 (1977).
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tablishes liability for those who give false information in the course of
their own business resulting in pecuniary loss to those who relied on the
information.18' The court stated that the purpose for making the representation is the key; if it is to induce a third party to rely on the representation and to act on it, then he is liable to the third person.' 8 The
appellate court's reversal of summary judgment, therefore, was affirmed." 17 The court suggested in dicta, however, that a disclaimer might
protect the engineer in appropriate circumstances.'U
In a legal malpractice suit,'8 ' plaintiff sued defendant-law firm seeking
damages for defendants' alleged failure to perform legal services with the
necessary skill and care and for' an alleged breach of the attorney-client
fiduciary relationship. The court granted summary judgment to the law
firm because the four-year statute of limitations for the duty imposed by
an attorney-client contract of employment had expired and because of
expert testimony from defendants themselves, who stated that they had
not breached any duty.'4" The court held that the limitation period comand not from the time the
mences from the date of the breach of the duty
14 1
extent of the resulting injury is ascertained.
Nonprofessional Negligence. An insurance inspection case, Cleveland v. American Motorists Insurance Co.,14 2 concerned an alleged negligent inspection of a boiler that later exploded. The court held that there
was a genuine issue of fact whether the decedent or his employer relied
on the inspection and whether that reliance is an essential element of the
tort of negligent inspection. 148 In addition, the court held that the case
could not be kept from the jury because of a provision in the insurance
contract which stated that neither the insurance company's right to inspect, nor the making of inspections, nor any report resulting therefrom
would constitute an undertaking to determine or warrant that the boiler
was safe or healthful."'
In Ward v. City of Millen'45 an organization that maintained a pool
and the lifeguard on duty at the pool were sued when a man drowned in
the murky water. The court pointed out that one who maintains a swimming pool for the benefit of the public does not insure its patrons, but is
135.
136.
137.
138.
139.
140.
141.
142.
143.
144.
145.

250 Ga. at 681, 300 S.E.2d at 504.
id. at 682, 300 S.E.2d at 504.
Id.
Id.
Frates v. Southerland, Asbill & Brennan, 164 Ga. App. 243, 296 S.E.2d 788 (1982).
Id. at 246-47, 296 S.E.2d at 791.
Id. at 244, 296 S.E.2d at 789-90.
163 Ga. App. 748, 295 S.E.2d 190 (1982).
Id. at 750, 295 S.E.2d at 192.
Id. at 749, 751, 295 S.E.2d at 191, 193.
162 Ga. App. 148, 290 S.E.2d 342 (1982).
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liable for negligent maintenance that proximately results in the death of
one using the pool for the pool's intended purpose. 1" In this case the
court found the murky water may be a basis for a claim of negligent
maintenance as long as a relationship exists between the murky water
and the injury.14 7 Other possible grounds for finding negligence included
an inattentive lifeguard, and the manner of resusicitation." s The court
found conflicting evidence with respect to these allegations. While the evidence in this case was ample to support a verdict for defendant-lifeguard
and defendant-pool operator, it was not required.149 A directed verdict in
their favor, therefore, was reversed. 1 "
Smith v. Federated Department Stores, Inc. 1 ' dealt with a claim
against a bank that issued a credit card to plaintiffs. Plaintiffs' payments
were overdue, so the bank instructed a certain department store to seize
the credit card if plaintiffs presented it. Plaintiffs alleged that defendant
was negligent in using inaccurate credit information in its instructions to
the department store.1 2 The court affirmed summary judgment for defendant, stating that the nature of the contract for a credit card is a unilateral one, consisting of an offer to extend credit, that may be withdrawn
for any reason. 1" The contract between the bank and the cardholder gave
the bank the right to repossess the card, and there could be no actionable
negligence in the absence of the breach of some legal duty.'" Plaintiff's
action in tort for negligence was defeated by this absence of a legal duty.
In Equitable Life Assurance Society of the United States v. Tinsley
Mill Village,"' the Georgia Supreme Court reversed the denial of a summary judgment for a property owner that had been sued for negligent
construction and maintenance and continuing nuisance.'" Plaintiff
sought damages for the flooding of condominium units and common areas
allegedly caused by defendant's negligent construction and maintenance
of certain culverts. Plaintiff was a condominium association that had not
146. Id. at 149, 290 S.E.2d at 343 (citing Y.M.C.A. v. Bailey, 107 Ga. App. 417, 130
S.E.2d 242 (1963); S & C Co. v. Home, 218 Va. 124, 235 S.E.2d 456 (1977)).
147. 162 Ga. App. at 150, 290 S.E.2d at 344.
148. Id.
149. Id. at 151, 290 S.E.2d at 344.
150. Id. at 151, 290 S.E.2d at 345.
151. 165 Ga. App. 459, 301 S.E.2d 652 (1983).
152. Id. at 459, 301 S.E.2d at 652-53.
153. Id. at 460, 301 S.E.2d at 653 (citing City Stores Co. v. Henderson, 116 Ga. App. 114,
156 S.E.2d 818 (1967)).
154. 165 Ga. App. at 460-61, 301 S.E.2d at 654 (citing Washington v. Combustion Engineering, 159 Ga. App. 555, 557, 284 S.E.2d 61, 63 (1981)).
155. 249 Ga. 769, 294 S.E.2d 495 (1982).
156. Id. at 773, 294 S.E.2d at 498.
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incorporated pursuant to Georgia law.'57 The condominium association
maintained its right to sue pursuant to Georgia Code Ann. section 3117,1" which provides that an unincorporated organization may bring an
action in the name of the association.'"
The court distinguished this act by stating that section 3-117 merely
gave the capacity to sue, but did not make the association the real party
in interest.10 In addition, the court found that without its own right of
possession, the association had no right to sue.1s The court followed
Georgia Code Ann. section 81A-117(a),"' which requires the real party in
interest to sue. The court held that plaintiff lacked standing to maintain
the cause of action on behalf of the true parties in interest, who were the
persons who owned the damaged property."" The court did find, however,
that the trial court must allow a reasonable time for the real party in
interest to ratify the commencement of the action or to join the action
before the suit may be dismissed.'"

III.

DEFENSES

Contractor Liability. The decision in Shetter v. Davis Brothers,
Inc.' s establishes a new rule in Georgia concerning the liability of contractors or subcontractors. Plaintiff in Shetter alleged that a design flaw
in a pool built by defendant-contractor and designed by the owner's architect caused injury to plaintiff when he struck the pool's bottom after
diving into it. The purported design defect was the installation of a diving
board that was of an unsuitable height and length. t'" The court held that
summary judgment in favor of the pool builder was not properly granted
even though the pool was accepted by the owner and built according to a
design drawn by the owner's architect and given to the contractor to execute.'$ The court stated that it was a question of fact whether the pool
design was so defective that the builder should have known that a pool
157. Georgia Condominium Act, 1975 Ga. Laws 609,611 (codified at O.C.G.A. tit. 44, oh.
3, art. 3 (Michie 1982 & Supp. 1983) (formerly GA. CODE ANN. ch. 85-16E (Harrison 1978 &
Supp. 1983))).

158. GA. CODE ANN. § 3-117 (Harrison 1975), O.C.G.A. § 9-2-24 (Michie 1982).
159. Id.
160. 249 Ga. at 772, 294 S.E.2d at 497.
161.

Id. at 772, 294 S.E.2d at 498 (construing GA. CoDE ANN.

§

81A-117(a) (Harrison

1977), O.C.G.A. § 9-11-17(a) (Michie 1982)).
162. GA. CODE ANN. § 81A-117(a) (Harrison 1977), O.C.G.A. § 9-11-17(a) (Michie 1982)).
163.

249 Ga. at 772, 294 S.E.2d at 498.

164.
165.
166.
167.

Id.
163 Ga. App. 230, 293 S.E.2d 397 (1982).
Id. at 231, 293 S.E.2d at 398.
Id. at 231-32, 293 S.E.2d at 399.
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constructed according to the design would be dangerous, and should,
therefore, be liable.'" The decision of the entire sitting court of appeals
was a narrow five to four. Judge Carley, voicing a strong dissent,'" stated
that the majority's decision expands the potential scope of contractor liability to an unpredictable and unmanageable degree."1 He stated that a
contractor may now be liable for injuries caused by a defective construction design when the contractor had neither the power nor the authority
to second-guess the designer."'
Settlement. In Williams v. Physicians & Surgeons Community Hospital, Inc.,"' the supreme court considered the application of a general
release form with respect to successive tortfeasors. In Williams, plaintiff
was injured in an automobile accident and underwent treatment by the
defendant hospital for foot injuries. Plaintiff brought suit against the
driver of the other car involved in the accident and, in connection with
the settlement of her suit, signed a release with respect to the party defendant, her insurer, and "all other persons, firms, and corporations."'' 7
Plaintiff later brought suit against the hospital, claiming that an infection
in her foot resulted from the hospital's negligent treatment while she was
under its care. The court of appeals overturned the trial court's denial of
defendant's motion for summary judgment. 1 4
In reversing the court of appeals decision, the supreme court reasserted
the rule that "a release of one tortfeasor [is] not effective as a release of a
successive tortfeasor unless (a) all damages, including those caused by the
successive tortfeasor, are paid in full, or (b) the parties to the release intended to release both tortfeasors."I"s The Williams decision is far more
noteworthy, however, for the fact that it reversed a previous holding"
that parole evidence is inadmissible to ascertain the intent of the parties
at the time the release is executed." 7 In doing so, the court criticized its
earlier decision, stating that under the previous rule "a plaintiff who executes a general release to an original tortfeasor [and] then sues the treating physician or hospital for aggravation of the preexisting injuries is
168.
169.
170.
171.
172.
173.
174.
S.E.2d
175,

Id. at 231, 293 S.E.2d at 399.
Id. at 232-33, 293 S.E.2d at 399-400 (Carley, J., dissenting).
Id. at 233, 293 S.E.2d at 400.
Id. at 232-33, 293 S.E.2d at 399-400.
249 Ga. 588, 292 S.E.2d 705 (1982).
Id. (emphasis supplied by the court).
Physicians & Surgeons Community Hospital v. Williams, 160 Ga. App. 243, 286
751 (1981), rev'd 249 Ga. 588, 292 S.E.2d 705 (1982).
Id. at 589, 292 S.E.2d at 706 (citing Knight v. Lowery, 228 Ga. 452, 185 S.E.2d 915

(1971)).
176. Maxey v. Hospital Auth., 245 Ga. 480, 265 S.E.2d 779 (1980).
177. Id. at 482, 26C S.E.2d at 781.
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bound by the language, however general, of the release."' The court not
only reversed its previous holding with respect to the admissibility of parole evidence, but also reasserted that the party who defends a tort action
by claiming coverage under a release should bear the burden of proof on
that issue.' 79 Moreover, if the party is not named or identified in the release, the courts will presume that he is not protected by the release's
terms. 1 ''
The court's rationale was that a successive tortfeasor, who is absent
from the release, should not be protected from liability by general language in the release."' The court found, therefore, that it was a jury
question whether the general release was intended to benefit the hospital,
and that the hospital would have the burden of proving that the release
applied to it."
Statutory Immunity. The court in Bunkley v. Hendrix'" interpreted Georgia's Charitable Immunity statute.'" Bunkley concerned a
plaintiff who, along with the three individual defendants, was a member
of an unincorporated nonprofit art association. Plaintiff was injured when
an art exhibit stand fell on her while she was in a building used by the
association for exhibitions, meetings, and lessons. Plaintiff sued the association, the owners of the building, and a member of the association's
board of governors who voted to have the association sponsor the event at
which plaintiff was injured. The court held that summary judgment in
favor of defendant-board member was proper because the statutory immunity from simple negligence applies to any public, charitable, or nonprofit institutional organization and is not limited to hospitals.1' 5
In Malvarez v. Georgia Power Co.,'" the supreme court answered a
question certified from the court of appeals. Plaintiff was electrocuted
while doing routine building maintenance near power lines owned by defendant, Georgia Power Company. This case concerned defendant's protection from liability provided under the Official Code of Georgia,'6
which requires that when certain activities are within eight feet of power
lines, the persons responsible for the work must promptly notify the owner of the lines (Georgia Power Company) so that the owner may guard
178. 249 Ga. at 590, 292 8.&.2d at 707.
179. Id. at 591, 292 S.E.2d at 707-08.
180. Id. at 592, 292 S.E.2d at 708.

181. Id. at 591, 292 S.E.2d at 707.
182. Id. at 591-92, 292 S.E.2d at 707-08.
183. 164 Ga. App. 401, 296 S.E.2d 223 (1982).
184. O.C.G.A. § 51-1-20 (Michie 1982), GA. CODs ANN. } 105-114 (Harrison Supp. 1983).
185. 164 Ga. App. at 402-03, 296 S.E.2d at 224.

186. 250 Ga. 568, 300 S.E.2d 145 (1983).

187. O.C.G.A. §§ 46-3-30, -32 (Michie 1982), GA. CoDS ANN. §§ 34B-201, -203 (Harrison
Supp. 1982).
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against danger from accidental contact. Although in this case plaintiff's
employer may have failed to comply with its duty,'" the supreme court
held that this did not bar plaintiff from suing the owner of the lines and
the court rejected1 " prior case law to the contrary. 90
Governmental Immunity. Shoemaker v. Aldmor Management,
Inc."' is a Georgia Supreme Court case in which the court held that since
the liability of a municipality for tort claims is only statutory in origin,
the legislature can attach conditions to the right to recover. ' " In Shoemaker, plaintiff fell into a water meter box located on the premises of a
restaurant. The city of Dalton was named defendant in the action. The
court stated that giving a municipality prompt notice of an injury and its
surrounding circumstances allowed a more efficient investigation and encouraged settlement.1 '3 The requirement in Official Code of Georgia Ann.
section 36-33-5,1" of a notice-of-claim as a precondition to suing a municipality, therefore, is not violative of the constitutional guarantees of due
process and equal protection.'"
In Pate v. Turner County,'" the court stated that because city garbage
services are considered to be governmental rather than ministerial functions, the operation of a sanitary landfill is also a governmental function. ' " The issue arose when plaintiff was struck by a Caterpillar sanitary
landfill compactor being operated by a government employee at a landfill
in Turner County. The court held that the compactor was not a countyowned motor vehicle because it was a specialty piece of equipment for
landfill use and not for use on the public highways. Since the landfill
compactor was not a motor vehicle, there was no waiver by the county of
its sovereign immunity because of the insurance coverage for countyowned motor vehicles.19"
In Cedeno v. Lockwood, Inc.,'" plaintiff brought an action for injuries
sustained when she slipped and fell on the premises of Underground Atlanta, which was developed by the Atlanta City Council. The Georgia Supreme Court reversed the court of appeals' construction of the Recrea188. 250 Ga. at 569, 300 S.E.2d at 146.
189. Id.

190. See Williams v. Nico Indus., 157 Ga. App. 814, 287 S.E.2d 677 (1978).
191. 249 Ga. 430, 291 S.E.2d 549 (1982).
192. Id. at 432, 291 S.E.2d at 551.
193. Id. at 430-31, 291 S.E.2d at 550.

194. O.C.G.A. § 36-33-5 (Michie 1982), GA. Cons ANN. § 69-308 (Harrison 1976).
195. 249 Ga. at 432, 291 S.E.2d at 551.
196. 162 Ga. App. 463, 291 S.E.2d 400 (1982).

197. Id. at 463, 291 S.E.2d at 400.
198. Id.
199.

250 Ga. 799, 301 S.E.2d 265 (1983).
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tional Property Act (RPA).200 The court held that although the RPA was
enacted to limit liability of property owners who made their property
available to the public for recreational purposes, the Act does not protect
the owner of property if the public is invited for the purpose of furthering
the business of the owner even if recreation is one of the side benefits to
the public.20 ' The court stated that although the absence of a fee for admission is a "prerequisite to immunity,"'' its decision was not influenced
by the fact that plaintiffs paid an admission fee and that its decision
would have been the same even if no fee had been collected."$
Limitations. In Jones v. Hudgins,'"the court explored the statute of
limitations as applied to invasions of privacy. Plaintiffs claimed that defendant tape recorded a business telephone conversation without their
knowledge and retained the recording. Plaintiff Jones alleged that he suffered mental distress because of the recording. The court held that the
alleged invasion of privacy was not subject to the four-year statute of limitations for injury to property.'0" Whether the one-year statute of limitations pertaining to injury to reputation or the two-year statute of limitations pertaining to injury to the person generally would apply rested upon
the facts of the situation. In this case, plaintiffs maintained that the statute of limitations had been tolled by defendant's purported fraudulent
concealment of the tape's existence. The court found that there was a
factual issue whether defendant fraudulently concealed the existence of
the alleged intrusion on plaintiffs and, thus, was a question for the jury.'"
The court, therefore, reversed summary judgment in favor of defendant.0' In connection with the alleged public disclosure of the information secretly obtained by defendant, the court stated that the right of
action for injury to reputation accrues when the act which is injurious to
one's reputation occurs.20
In Anderson v. Sybron Corp.,'" the court reversed summary judgment
in favor of defendant in a case in which plaintiffs alleged that they were
injured from their contact with a chemical that leaked from a machine
200. O.C.G.A. tit. 51, ch. 3, art. 2 (Michie 1982) (formerly GA. CoDE ANN.§§ 105-403 to 409 (Harrison 1968)).
201. 250 Ga. at 802, 301 S.E.2d at 267.
202. Id.at 801, 301 S.E.2d at 267.
203. Id.
204. 163 Ga. App. 793, 295 S.E.2d 119 (1982).
205. Id. at 794, 295 S.E.2d at 122.
206. Id. at 795, 295 S.E.2d at 122.
207. Id. at 796, 295 S.E.2d at 123.
208. Id. at 796, 295 S.E.2d at 122-23 (citing Irvin v. Bentley, 1 Ga. App. 662, 90 SX.2d
359 (1916)).
209. 165 Ga. App. 566, 299 S.E.2d 160 (1983).
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manufactured by defendants 10 The court stated that the statute of limitations does not run against the plaintiff until he knows, or through reasonable diligence should know, not only the nature of his injury but also
the causal link between his injury and defendant's alleged negligent conduct.2

The court found this rule especially fair in the case of toxic sub-

stances when the causal connection between the substance and the injury
might not be known for some period of time.'' The court also clarified
that physical and motor injuries, known to have resulted from exposure
to the toxic chemical, do not cause the statute of limitations to run
against different injuries (cataracts), which are not then sustained nor
discoverable through reasonable diligence.$1 "
In McAuley v. Wills,'14 plaintiff brought an action for the wrongful

death of her child who died at birth and who was conceived after an automobile accident had rendered plaintiff a paraplegic. The court in McAuley held that the statute of limitations began to run from the date of the
accident and not from the date of death of the child,'15 even though the
undisputed cause of the infant's death was cardiac failure resulting from
the mother's paraplegia.21 The court also noted, in a special concurrence,
that the death of the child was too remote to label the original injury of
the mother the proximate cause of the child's death.'1
IV. PRODuCTs LIBiLrry
In Lang v. FederatedDepartment Stores, Inc.,'21 plaintiff was injured
when a "permanent creme relaxer"'' manufactured by defendants was
applied by a hairdresser in a beauty salon. Plaintiff sued in strict liability.
The court held that the jury may decide whether products are defectively
manufactured, packaged, or labelled as well as the defenses of a plaintiff's
failure to follow directions and assumption of risk." The court found
that, despite possible misuse of the product by the hairdresser, who failed
210. Id. at 567, 299 S.E.2d at 161.
211. Id. (quoting King v. Seitzeingers, 160 Ga. App. 318, 320, 287 S.E.2d 252, 255

(1981)).
212. Id. at 568, 299 S.E.2d at 161.

213. Id. at 567, 299 S.E.2d at 161.
214. 164 Ga. App. 812, 298 S.E.2d 594 (1982).

215. Id. at 813, 298 S.E.2d at 595.
216. Id. at 813, 298 S.E.2d at 596.

217. Id. at 814-15, 298 S.E.2d at 597 (Deen, P.J., specially concurring). See supra text
accompanying notes 125 and 129 for a discussion of the statute of limitations as provided in

O.C.G.A. tit. 9, ch. 3, art. 4 (Michie 1982) (formerly GA. CoDE ANN.ch. 3-11 (Harrison Supp.
1983)).
218. 161 Ga. App. 760, 287 S.E.2d 729 (1982).
219. Id. at 760, 287 S.E.2d at 730.
220. Id. at 761, 287 S.E.2d at 730-31.
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to read the label instructions, the jury still might infer that the injury was
caused by a product defect, since the product contained lye and "required
great care in its use."122 The court held that, in order to prevail, "plaintiff
was not required to eliminate all other possibilities such as negligence."'
Greenway v. Peabody International Corp."' concerned the death of a
child who was playing in a garbage dumpster. The specific design defect
that plaintiffs alleged was that the dumpster had two doors on either side
for depositing trash with handles on the outside only and had a lid on top
that stayed open after dumping." The medical examiner determined
that the small lid struck the child in back and pinned his neck between
the large and small lids, causing his death ." The court found that the
product was reasonably safe for the use intended, that is, for receiving
and holding garbage."2 The court also indicated that if any danger regarding the smaller lid otherwise existed, it was an obvious danger and no
warnings were required to be given by the manufacturer." 7 Since plaintiffs failed to prove negligent design and also failed to prove that the
manufacturer should have foreseen that a child would play inside the
dumpster,' the court affirmed the directed verdict for defendant."
In Stodghill v. Fiat-Allis ConstructionMachinery, Inc.," 0 the court of
appeals held that the failure of defendants to install a protective cage
over the driver's seat of a bulldozer designed to fell trees was an obvious
characteristic of the machine and created no hidden peril.3' Based on
that finding, the fact that a fallen tree jumped over the bulldozer blade
and struck plaintiff in the chest did not constitute negligence on defendant's part and the machine could not be considered to have a design or
manufacturing defect under Georgia law."' Summary judgment for defendant, therefore, was afflirmed.3 Plaintiff had testified that he knew
the absence of the cage exposed him to falling trees but that he never
expected the tree would spring over the blade.2" The court did not reach
the issue of whether the employee acting under the direction of the em221.
222.
223.
224.
225.
226.
227.
228.
229.
230.
231.
232.
233.
234.

Id. at 762, 287 S.E.2d at 731.
Id. at 762-63, 287 S.E.2d at 732.
163 Ga. App. 698, 294 S.E.2d 541 (1982).
Id. at 698, 294 S.E.2d at 543.
Id. at 699, 294 S.E.2d at 543.
Id. at 704, 294 S.E.2d at 547.
Id.
Id.
Id. at 705, 294 S.E.2d at 547.
163 Ga. App. 811, 295 S.E.2d 183 (1982).
Id. at 814, 295 S.E.2d at 185.
Id.
Id.
Id. at 811-12, 295 S.E.2d at 184.

TORTS

1983]

313

ployer could be said to assume the risk. Instead, the court stated that the
threshold question had to be breach of duty because of an alleged deactfect. * The court indicated in dicta, however, that since plaintiff was
2
ing under orders, his conduct was reasonable as a matter of law. 1

235.
236.

Id. at 813, 295 S.E.2d at 185.
Id.

