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I. THz CAsiS

A. Adverse Possession

Title cannot be acquired by adverse possession unless possession has
been exclusive.1 In Carter v. Becton,s the supreme court's mechanical ap-
plication of the exclusiveness requirement produced an intuitively unfair
result. In that case, the land in controversy originally belonged to Joe
Graham, who lived there with his niece and nephew, Diane Carter and
Primus Carter, who were sister and brother. After Graham died, the
Carters, his sole heirs, continued to live on the land. Primus died but was
survived by his illegitimate son Prince. Then Diane died, survived by her
illegitimate son Joe Foreman. Because under Georgia law illegitimate
children could inherit from their mothers, but not from their fathers,$ Joe
Foreman became the sole legal titleholder of the land. He and Prince
Carter, however, "operated under the assumption that they were co-own-
ers."4 Justice Marshall's majority opinion summarized Prince's evidence
as follows:

He was raised on the property, and for a while after Primus' death he
continued to live thereon; he fenced in portions of the property, and he
allowed other people to keep hogs in the enclosed areas; he helped pay
taxes on the property; he and Joe Foreman signed their names on a con-
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1. O.C.G.A. § 44-5-161(a)(3) (Michie 1982), GA. COD ANN. § 85-402 (Harrison 1978 &
Supp. 1983) (new law requires that possession not have originated in fraud except as pro-
vided in code section 44-5-162); 7 R. PoWzL, Tnm Law or RAL Pxopmwn 1013 (P. Rohan
rev. ed. 1982).

2. 250 Ga. 617, 300 S.E.2d 152 (1983).
3. Id. at 617, 300 S.E.2d at 153.
4. Id.
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tract to sell the property; and he made claims that he owned the prop-
erty along with Joe Foreman.'

Justice Weltner noted in his dissent that "both cousins listed the prop-
erty for sale; both sold off timber and divided the proceeds equally; and
both held themselves out to all the world and to each other as co-tenants,
and as owners of an undivided one-half interest."

After Prince died, Foreman executed a security deed covering the land.
Prince's widow brought an action against the holder of the security deed,
claiming that her husband had acquired a one-half undivided interest
through twenty years of adverse possession. In a five to two decision, the
supreme court held that Prince Carter's joint possession with Joe Fore-
man would not support title by, adverse possession because Prince had
not established exclusive dominion over the land and an appropriation of
it to his own use and benefit.7 The court stated that "[two persons can-
not hold one piece of property adversely to each other at the same time,
and where two persons have entered upon land, he who has the better
title will be deemed to be in possession thereof."

As an abstract statement of the exclusiveness requirement, the major-
ity's language cannot be faulted,' but in other jurisdictions courts have
applied the requirement flexibly to comport with the purposes of the ad-
verse possession doctrine.10 In Roche v. Town of Fairfield," for example,
a city claimed title to a beach by adverse possession. The city had main-
tained the area as a public beach for many years, but the record titlehold-
ers contended that the city's use had not been exclusive because the re-
cord titleholders had continued to use the beach during the period of
alleged adverse possession. The Connecticut Supreme Court held in favor
of the city on the ground that "the claimants' possession need not be
absolutely exclusive; it need only be a type of possession which would
characterize an owner's use."" The court concluded that the record title-
holders' use of the beach "would not negate the exclusive use of the [city]
since it did not alter the [record titleholders') knowledge or notice of the
adverse claim, nor did it amount to an acknowledgement of the [record

5. Id. at 617, 300 S.E.2d at 153-54.
6. Id. at 620, 300 S.E.2d at 155 (Weltner, J., dissenting).
7. Id. at 618-19, 300 S.E.2d at 154-55.
8. Id. at 618, 300 S.E.2d at 154 (quoting Howard v. Stanolind Oil & Gas Co., 197 Okla.

269, 276-77, 169 P.2d 737, 744 (1946)).
9. 7 PowzLj, supra note 1, 1013(2)(d) (possession concurrent with that of true owner

never exclusive).
10. See id. at 91-20 to -21 (possession need not be absolutely exclusive, but must be type

of possession that would characterize owner's use).
11. 186 Conn. 490, 442 A.2d 911 (1982).
12. Id. at 502, 442 A.2d at 917 (quoting Lyons v. Andrews, 226 Pa. Super. 351, 357-58,

313 A.2d 313, 316 (1973); Nogard v. Busher, 220 Or. 297, 308, 349 P.2d 490, 496 (1960)).
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titleholders'] title to the land." 8 Finally, the court noted that "[slince the
[city] was operating the disputed area as a public beach, it certainly
would have been inappropriate to exclude the plaintiffs from using it."1'

Since Prince Carter claimed only to be a tenant in common with Fore-
man, it certainly would have been inappropriate for him to seek to oust
Foreman from the property. Carter's use of the land clearly was charac-
teristic of an owner of an undivided one-half interest, and throughout the
period of joint possession, Foreman consistently acknowledged Carter's
status as a co-owner. Under the circumstances, the court in Carter should
have held that Carter's possession satisfied the exclusiveness requirement
and therefore that he had acquired title to a one-half undivided interest
by way of adverse possession.

B. Contracts

During the survey period, the court of appeals reiterated in Seal v.
First Bank & Trust Co.1 the well-established rule in Georgia,' as in
other jurisdictions,"' that an option to purchase real estate is subject to
the rule against perpetuities. The agreement in Seal provided that the
optionee would have the exclusive right to purchase certain lots within
four months from the date that the City of Marietta approved the lots for
subdivision. 8 The court held that the option violated the rule against
perpetuities because the city conceivably could have delayed acceptance
of the lots for more than the twenty-one year period that the law terms a
perpetuity. "

The court rejected the optionee's contention that the "Option to
Purchase Real Estate" was not an option but rather was merely an exten-
sion of a sales transaction that was to continue until the time for the
closing of the sale of the two lots."0 The language of the agreement was
not ambiguous, the court concluded, and clearly must be construed to be
an option contract and to be unenforcable.21 The court in Seal employed
the common law approach, testing the option as of the time of its crea-

13. 186 Conn. at 502, 442 A.2d at 917.
14. Id. at 503, 442 A.2d at 918.
15. 163 Ga. App. 620, 295 S.E.2d 367 (1982).
16. Thoma v. Murrow, 245 Ga. 38, 262 S.E.2d 802 (1980) (option to repurchase property

within five years after buyer or heirs cease to operate cotton gin on property is violative of
rule against perpetuities because cotton gin could cease operations beyond period of the
rule); see generally Murphy v. Johnston, 190 Ga. 23, 8 S.E.2d 23 (1940) (when instrument
includes no measuring life, period of rule is twenty-one years).

17. See Annot., 66 A.L.R.3d 1294 (1975).
18. 163 Ga. App. at 620, 295 S.E.2d at 368.
19. Id. at 621, 295 S.E.2d at 369.
20. Id.
21. Id.
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tion. The court showed no inclination to wait and see whether the city
would accept the lots for subdivision within twenty-one years.23

Real estate contracts commonly obligate the seller to provide the buyer
with a report from an exterminating company stating that the premises
are free of termite infestation.28 Although the exterminating company
typically is hired and paid by the seller in these cases, the buyer is keenly
interested in the accuracy of the exterminating company's report. In
Buchanan v. Georgia Boy Pest Control Co. 4 and in Allred v. Dobbs,' the
court of appeals made it clear that a buyer may recover directly against
an exterminating company for an inaccurate termite report if the seller
and the exterminating company intended the buyer to be a third-party
beneficiary of their contract," Citing both Buchanan and Allred, the
court in Perloe v. Getz Exterminators, Inc., 7 held that the trial court
should not have granted a directed verdict against a buyer in an action
against an exterminating company.2s Judge Carley's opinion for the unan-
imous court of appeals panel noted that the company "was aware that
such 'clearance letters' were commonly given by sellers to purchasers of
property at the time of closing"" and "was specifically aware that the
letter here in question was to be so used by the seller to whom it was
addressed."so

The court in Perloe found the letters of clearance to be sufficient evi-
dence of a third-party beneficiary relationship between the buyer and the
exterminator even though the seller had paid for the inspection and the
letters were addressed to him.8 By contrast, the court in Allred noted
that the exterminator's written guarantee had been addressed to "To
Whom It May Concern" indicating knowledge of the intended use of the
report by the buyers, one of the concerned parties.8 Although the seller
had paid for the inspection, the court stated that the purchase price had
been the source of the funds used for payment to the exterminator."
Knowledge of the intended use of the report by the exterminators ap-
pears to be more important to the court in establishing a third-party ben-

22. Id.
23. See Perloe v. Getz Exterminators, Inc., 163 Ga. App. 397, 294 S.E.2d 640 (1982).
24. 161 Ga. App. 301, 287 S.E.2d 752 (1982).
25. 137 Ga. App. 227, 223 S.E.2d 265 (1976).
26. 161 Ga. App. at 303-04, 287 S.E.2d at 754-55; 137 Ga. App. at 229-30, 223 S.E.2d at

267; accord Johnson v. Wall, 38 N.C. App. 406, 248 S.E.2d 571 (1978).
27. 163 Ga. App. 397, 294 S.E.2d 640 (1982).
28. Id. at 398, 294 S.F.2d at 641.
29. Id.
30. Id.
31. Id.
32. 137 Ga. App. at 230, 223 S.E.2d at 267.
33. Id. at 229, 223 S.E.2d at 267.
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eficiary than the source of the payment for the inspection since there was
no mention in Perloe of the seller's use of purchase money to pay for the
inspection report.

In the typical real estate transaction, the seller pays the broker's com-
mission from the proceeds of the sale. When the seller agrees to finance
the purchase by taking a note from the purchaser and a security interest
in the property, the seller and the broker may agree that the commission,
like the purchase price itself, will be paid in installments. Moreover, the
commission agreement may provide that the commission will be paid out
of the purchase money or, in the event of the purchaser's default, that the
broker will not be entitled to further installments on the commission.
These provisions undoubtedly are meant to shift part of the risk of the
purchaser's default to the broker.

After default, a seller may recover some or all of the contract price
through foreclosure, but the commission contract may fail to specify
whether the broker is entitled to some or all of the balance of the com-
mission from the money generated by foreclosure. In Armstrong v. Lat-
timore," a panel of the court of appeals held that the commission con-
tract did not entitle the broker to the balance of the commission after the
sellers received the proceeds of a foreclosure sale." The commission
agreement in Armstrong provided that the sellers "shall have no obliga-
tion for payment... so long as there exists an event of default uncured
under the terms of that certain Promissory Note from [the Buyers] to the
[Sellers] of even date herewith in the principal amount of [the unpaid
balance of the purchase price of the real estate.]"" Judge Carley, writing
for a unanimous panel, concluded that the foreclosure sale did not
amount to a 'cure' of the purchaser's default within the meaning of the
commission agreement:

A "cure" of the default results in the continued viability of the underly-
ing obligation and flows from the voluntary actions on the part of the
defaulting party to reestablish his compliance with the terms of that un-
derlying obligation. In direct contrast to "curing the default," foreclosure
and sale under power is a contractual remedy instituted by the creditor
and is premised upon the debtor's continued non-performance of his le-
gal obligations.*7

34. 164 Ga. App. 232, 296 S.E.2d 188 (1982).
35. Id. at 235, 296 S.E.2d at 191; accord Shook v. Davis-Day Timber Co., 331 So. 2d 667

(Ala. 1976); Zaltman v. Forbes, 2 Mass. App. Ct. 607, 317 N.E.2d 492 (1974). But see Craig
v. Margrave, 84 Nev. 638, 446 P.2d 653 (1968); Crane v. Eddy, 191 IM. 645, 61 N.E. 431
(1901). See generally Annot., 12 A.L.R. 4th 1083 (1982).

36. 164 Ga. App. at 233, 296 S.E.2d at 189 (brackets in original).
37. Id. at 234-35, 296 S.E.2d at 190.
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Judge Carley added that even if foreclosure theoretically could amount to
a cure, it could not be considered a cure, given the circumstances in Arm-
strong, because the sale did not produce the full amount owed the sellers
under the purchase contract."

The court's preoccupation in Armstrong with the conceptual distinc-
tion between cure and foreclosure may have caused it to overlook the
practical concerns of sellers and brokers in seller-financed purchases.
Suppose the sellers in Armstrong had secured through foreclosure the
perfect economic equivalent of the buyer's performance under the
purchase contract. The broker then could have argued with some force
that the commission contract was meant to allocate economic loss and
that there was no economic loss on the facts. Of course, foreclosure rarely
if ever produces the perfect economic equivalent of performance, but at
least one court has indicated it would view favorably a broker's claim for
a proportionate amount of the commission balance if a seller received
some but not all of the contract price through foreclosure.8'

C. Covenants

In 1926 the supreme court in Smith v. Gulf Refining Co.,40 held that a
service station operator's agreement to use the products of a particular oil
company was a real covenant and could be enforced against a subsequent
holder of the promisor's interest in the land.41 The agreement in Smith
required the service station operator "to use... Standard Oil Co. gas and
oil as long as the said G. C. Smith acts as agent for said company and the
prices of same are in accord with other gasoline and oils. 4 Gulf Oil Com-
pany succeeded to the promisor's interest in the service station and made
it clear that Gulf products rather than Standard products would be sold.
The court concluded that the promisee was entitled to an injunction
against violation of the covenant. 4 In Copelan v. Acree Oil Co.," a case
that involved a similar exclusive dealing agreement, Justice Weltner,
writing for a five-justice majority, cast doubt in dicta on the continued
vitality of the holding in Smith."

The exclusive dealing provision in Copelan was part of a rather curious
document that the parties called a lease. Acree Oil Company, denomi-
nated the lessee, agreed to make improvements on the property of Mrs.

38. Id. at 235, 296 S.E.2d at 191.
39. Crane v. Eddy, 191 M. 645, 649-50, 61 N.E. 431 (1901).
40. 162 Ga. 191, 134 S.E. 446 (1926).
41. Id. at 194, 134 S.E. at 447.
42. Id. at 192, 134 S.E. at 446.
43. Id. at 195, 134 S.E. at 448.
44. 249 Ga. 276, 290 S.E.2d 94 (1982).
45. Id. at 279, 290 S.E.2d at 97.
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Acree, the lessor. Mrs. Acree agreed to operate a gasoline station and gro-
cery store on the site and to sell the petroleum products of Acree Oil
Company exclusively. Through a series of conveyances, Mrs. Acree's in-
terest in the land reached Copelan, who wanted to build an office building
on the property and sought a declaratory judgment that he was not
bound by the terms of the 'lease.'" The supreme court agreed with Cope-
Ian, apparently on the ground that the agreement was not supported by
privity of estate."1 Justice Weltner noted that the 'lease' actually gave the
lessee, the oil company, no right to possess the premises.' Thus, wrote
Justice Weltner, "no estate for years and no interest in land is created,
hence the [agreement] cannot be amplified so as to constitute a covenant
running with the land.""

In the last paragraph of the Copelan opinion, Justice Weltner noted
the trial court's reliance on Smith: "Under [the] circumstances, it is not
necessary to examine the authority of [Smith), on which the trial court
quite understandably relied. Suffice it to say that even if Smith is still

46. Id. at 276-77, 299 S.E.2d at 97.
47. Id. at 278, 290 S.E.2d at 96-97. The holding in Copelan reflects the unusual impor-

tance of the concept of privity of estate in Georgia. In Johnson v. Myers, 226 Ga. 23, 172
S.E.2d 421 (1970), the supreme court held that a written agreement between adjoining land-
owners imposing certain restrictions on the use of the land could not be enforced against the
promisors' assignees because the agreement did not accompany any conveyance of an estate
in the land. The decision in Johnson is flatly inconsistent with the conventional view that
such agreements are enforceable against assignees in equity without horizontal privity of
estate. See, e.g., Stoebuck, Running Covenants: An Analytical Primer, 52 WAsH. L. Rv.
861, 897 (1977). In Muldawer v. Stribling, 243 Ga. 673, 256 SXE.2d 357 (1979), the supreme
court cited Johnson with approval, 243 Ga. at 675, 256 S.E.2d at 359, but limited its impor-
tance by introducing another doctrinal twist. In Muldawer, to simplify the facts a bit, A and
B were adjoining property owners who agreed that their land would be used only for single
family residences. The agreement was recorded but was not part of any conveyance. Then A
conveyed to C, and the deed from A to C included C's undertaking to be bound by the
restrictions contained in the agreement between A and B. Finally, C conveyed to D, but the
deed from C to D made no mention of the restriction to single-family residential use. Justice
Undercofler, writing for a five-justice majority, concluded that the promise in the deed from
A to C met all the requirements for a real covenant and could be enforced against D by B as
a third-party beneficiary. 243 Ga. at 675-76, 256 S.E.2d at 359. Justice Hall concurred spe-
cially in Muldawer on the. ground that the original agreement was enforceable in equity
without privity of estate. Id. at 676, 256 S.E.2d at 360 (Hall, J., concurring specially). Justice
Jordan dissented, citing Johnson and arguing that "[a] personal covenant cannot be con-
verted into a covenant running with the land by reference thereto in a subsequent deed
which will bind all the successive owners of the realty." 243 Ga. at 677, 256 S.E.2d at 360
(Jordan, J., dissenting).

The court in Muldawer should have followed Justice Hall's lead by overruling Johnson
and by holding that agreements restricting the use of land may be enforced in equity with-
out privity of estate.

48. 249 Ga. at 278, 290 S.E.2d at 96.
49. Id. at 278, 290 S.E.2d at 97.
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authoritative, it is inapplicable to this case."" Although courts in other
jurisdictions have ruled that exclusive dealing agreements can be enforced
against a promisor's successors in interest,'1 there is considerable room
for doubt whether these agreements satisfy the rule that real covenants
must touch and concern the land." Justice Weltner did not raise the
'touch and concern' standard explicitly, but did stress "the sound policy
that land use must be governed by its present owners, and should be sub-
jected only in severely restricted circumstances to control by former
owners.""

In modern covenants litigation, the typical claim is that the defendant,
a subdivision lot owner, has violated a covenant imposed on all of the lots
by the developer. The validity of the covenant is assumed, and the critical
issue is the meaning of the provision in question." One recurring issue is
whether a particular covenant prohibits the larger, more attractive, and
less movable modern versions of the mobile home." In White v.
Legodais," defendant maintained that his dwelling was a 'modular home,'
and not a 'mobile home,'57 and, therefore, was not forbidden by the fol-
lowing subdivision covenant: "No mobile home or structure of a tempo-
rary character, trailer, basement, tent, shack, barn, or garage, or other
outbuilding shall be used on any lot at any time as a residence either
temporarily or permanently."" Citing City of Woodstock v. Boddy,' in
which the supreme court held that a zoning ordinance definition of mo-
bile home was too vague to be enforceable," defendant asserted that the
language of the subdivision restriction was similarly indefinite, uncertain,
and unenforcable. 61 The court, however, distinguished White on the basis
that the term 'mobile home' in that case was used in a private agreement

50. Id. at 279, 290 S.E.2d at 97.
51. Staebler-Kempf Oil Co. v. Mac's Auto Mart, Inc., 329 Mich. 351, 45 N.W.2d 316

(1951); Bill Wolf Petroleum Corp. v. Chock Full of Power Gasoline Corp., 41 A.D.2d 950,
344 N.Y.S.2d 30, appeal dismissed, 33 N.Y.2d 656, 303 N.E.2d 705, 348 N.Y.S.2d 980 (1973).

52. See Bill Wolf Petroleum Corp. v. Chock Full of Power Gasoline Corp., 41 A.D.2d
950, 951, 344 N.Y.S.2d 30, 32 (Brennan & Benjamin, J.J., dissenting), appeal dismissed, 33
N.Y.2d 656, 303 N.E.2d 705, 348 N.Y.S.2d 980 (1973).

53. 249 Ga. at 278, 290 S.E.2d at 96.
54. See generally Brussack, Group Homes, Families, and Meaning in the Law of Subdi-

vision Covenants, 16 GA. L. Rsv. 33 (1981).
55. See, e4g., Billings v. Shrewsbury, 294 S.W.2d 267 (W. Va. 1982); Heath v. Parker, 93

N.M. 680, 604 P.2d 818 (1980); Lassiter v. Bliss, 559 S.W.2d 353 (Tex. 1977); Lenhoff v.
Birch Bay Real Estate, Inc., 22 Wash. App. 70, 587 P.2d 1087 (1978).

56. 249 Ga. 849, 295 S.E.2d 99 (1982).
57. Id. at 851, 295 S.E.2d at 101.
58. Id. at 849, 295 S.E.2d at 100.
59. 240 Ga. 477, 241 S.E.2d 236 (1978).
60. Id. at 478, 241 S.E.2d at 237.
61. 249 Ga. at 849, 295 S.E.2d at 100.
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between contracting parties in a subdivision, while in Woodstock the
term was used in a city ordinance."'

A unanimous supreme court, in an opinion by Justice Gregory, held
that defendant's structure was barred by the covenant," because the
common everyday sense of the term 'mobile home' included "those dwell-
ings which are frequently referred to as 'double-wide trailers.'"" Defen-
dant's argument that his dwelling met the county zoning ordinance's defi-
nition of modular home and that he had received a permit for a modular
home from the county building inspector did not persuade the court." A
subdivision, the court stated, may include more restrictions on the use of
its land than are imposed by the general county code." The court also
ruled that the covenant's failure to define the term 'mobile home' did not
render the covenant unacceptably vague."

In another case concerning real covenants, City of Lawrenceville v.
Yancey," the court of appeals had to decide on the applicable period of
limitations for a -breach of covenant action. The Georgia Code provides a
six-year period of limitations for actions on contracts," but a twenty-year
period for actions "upon ... instruments under seal." 70 In Yancey, plain-
tiff contended that a deed from the city with a covenant written on its
face was a sealed instrument.71 The city argued, however, that since the
deed had never been signed on its behalf as grantee, the deed was a sim-
ple contract rather than a sealed instrument.72

Relying on the virtually identical 1907 supreme court decision of Kytle
v. Kytle,73 the court rejected the city's argument and held that the
twenty-year period was applicable. 4 The rule in Kytle applied because,
upon acceptance of the deed as a sealed instrument of the grantor, the
city was bound by its legal consequences and obligated to fulfill the
covenant .

7

62. Id.
63. Id.
64. Id. at 850, 295 S.E.2d at 100.
65. Id. For a discussion of a similar case concerning zoning, see infra notes 183-90 and

accompanying text.
66. 249 Ga. at 851, 295 S.E.2d at 101.
67. Id. at 850, 295 S.E.2d at 100.
68. 163 Ga. App. 462, 294 S.E.2d 691 (1982).
69. O.C.G.A. § 9-3-24 (Michie 1982), GA. CoDE ANN. § 3-705 (Harrison 1975 & Supp.

1983) (new law provides that it shall not apply to actions for breach of contracts for the sale
of goods under Article 2 of Title II).

70. Id. § 9-3-23 (Michie 1982), GA. CoDE ANN. § 3-703 (Harrison 1975 & Supp. 1983).
71. 163 Ga. App, at 462-63, 294 S.E.2d at 692.
72. Id.
73. 128 Ga. 387, 57 S.E. 748 (1907).
74. 163 Ga. App. at 463, 294 S.E.2d at 693.
75. Id.
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D. Eminent Domain

In most cases, real estate appraisers rely primarily on the market ap-
proach to valuation: that is, they focus "strictly on the relationship be-
tween the recent selling prices of properties comparable to the subject
and the characteristics of those properties as they compare with those of
the subject."'7 Two other approaches to valuation also may be em-
ployed-the income approach and the cost approach. Under the income
approach, the appraiser determines the rental value of the property, sub-
tracts the expenses, and projects the net rental value over time.77 The
cost approach concentrates on the separate value of structures. The ap-
praiser determines the replacement costs of the structures and then
reduces the figure to reflect depreciation." In Metropolitan Atlanta
Rapid Transit Authority v. Dendy,79 the supreme court retreated some-
what from Georgia's historical hospitality toward the cost approach to
valuation in eminent domain proceedings.

The Metropolitan Atlanta Rapid Transit Authority (MARTA) brought
an action to condemn Dendy's land and building in order to build a rapid
rail station. Dendy offered the testimony of a general contractor to prove
the value of the building. The contractor testified that the building's
walls, support systems, and roof could be replaced at a cost of eighteen
dollars per square foot at 1978 prices and that the sprinkler, electrical,
and heating systems could be replaced at four dollars per square foot."
Although the contractor "testified that he was not familiar with the ele-
ments of depreciation which affect the market value of a building,"" he
did make general observations about the age, condition, and remaining
useful life of the structure."

The trial court struck the testimony of the contractor on the ground
that he had given insufficient evidence of depreciation." The en banc
court of appeals reversed," relying on Department of Transportation v.
Brand." In Brand, the court of appeals upheld the admissibility of a car-

76. M. HiwNs, RYLa ErAT APPMISAI 217 (1981).
77. Metropolitan Atlanta Rapid Transit Auth. v. Dendy, 250 Ga. 538, 539-40, 299 S.E.2d

876, 877 (1983); see also Humn, supra note 78, ch. 11.
78. Metropolitan Atlanta Rapid Transit Auth. v. Dandy, 250 Ga. 538, 539-40, 299 S.E.2d

876, 877 (1983); see also Hiws, supra note 78, chs. 8-9.
79. 250 Ga. 538, 542, 299 S.E.2d 876, 878 (1983).
80. Id. at 540, 299 S.E_2d at 877-78.
81. Id. at 540, 299 S.E.2d at 878.
82. Id. at 540, 299 S.E.2d at 877.
83. Id. at 540-41, 299 S.E.2d at 878.
84. Dendy v. Metropolitan Atlanta Rapid Transit Auth., 163 Ga. App. 213, 216, 293

S.E.2d 372, 379 (1982), rev'd, 250 Ga. 538, 299 S.E.2d 876 (1983).
85. 149 Ga. App. 547, 254 S.E.2d 873 (1979), overruled, Metropolitan Atlanta Rapid

Transit Auth. v. Dendy, 250 Ga. 538, 299 S.E.2d 876 (1983).
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penter's valuation of a house using the cost approach," even though the
carpenter had made only general observations regarding depreciation:

He testified on re-direct examination that since the house was made out
of concrete block, only the roof had suffered any substantial deprecia-
tion. He further stated that the roof was about ten years old and would
last another ten years, and gave an estimate of what it would cost to
replace the roof. 7

In Dendy, the supreme court granted certiorari," reversed the court of
appeals," and overruled Brand."

Some jurisdictions allow the cost approach to valuation in eminent do-
main proceedings only when the circumstances preclude use of the two
other approaches. 1 Critics of the cost approach claim that the approach
almost invariably results in an excessive award to the landowner, because
the appraiser fails to account adequately for all of the elements of depre-
ciation."2 In Almond v. Metropolitan Atlanta Rapid Transit Authority,"3
the court of appeals made it clear that the cost approach may be used in
eminent domain proceedings in Georgia without any special showing that
the other valuation methods are inadequate." Taken together, Almond
and Brand reflected a very liberal judicial attitude toward use of the cost
approach to valuation. Although the supreme court in Dendy did not in-
dicate that it would be prepared to overrule Almond, Justice Gregory's
opinion for the five justice majority did reflect general skepticism about
the value of the cost approach to valuation in eminent domain:

It has been suggested that [the cost approach] rarely produces as accu-
rate an estimation of value as either the market approach or income ap-
proach .... If the replacement cost method is used .... the expert will
ideally express his opinion of depreciation in terms of a percentage or
other mathematical equivalent .... [N]owhere in the record is there
sufficient evidence for the jury to calculate the amount of depreciation so
as to arrive at the fair market value by the replacement cost method."

86. 149 Ga. App. at 548, 254 S.E.2d at 875.
87. Id. at 548-49, 254 S.E.2d at 876.
88. 250 Ga. at 541, 299 S.E.2d at 878.
89. Id. at 543, 299 S.E.2d at 880.
90. Id. at 542, 299 S.E.2d at 879.
91. See, e.g., Correia v. New Bedford Redevelopment Auth., 375 Mass. 360, 377 N.E.2d

909 (1978); Denver Urban Renewal Auth. v. Pogzeba, 38 Colo. App. 168, 558 P.2d 442
(1976).

92. 2 L. ORGzL, VALUAnON UNDi TmlE LAW Or EMINzNT DOMAIN § 199, at 57 (2d ed.
1953).

93. 161 Ga. App. 363, 288 S.E.2d 129 (1982).
94. Id. at 364, 288 S.E.2d at 130.
95. 250 Ga. at 542, 299 S.E.2d at 879.
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Justice Gregory, however, did not delineate a clear standard for evaluat-
ing the precision of testimony about depreciation.

In another condemnation case decided during the survey period," the
supreme court settled the question of apportionment of condemnation
awards between the parties to security deeds. The deed to secure debt is
a common real estate financing device in Georgia," and until Harwell v.
Georgia Power Co." the state's appellate courts had not addressed di-
rectly the question whether a grantee-creditor under a deed to secure
debt should receive the entire proceeds of a condemnation award to the
exclusion of the grantor-debtor. Harwell possessed some land in Pike
County under a warranty deed from Jones, but Harwell's interest was
subject to a deed to secure debt that Jones had given to Adkerson." After
the Georgia Power Company condemned an easement across the prop-
erty, both Adkerson and Harwell claimed the entire proceeds of the
award.1'" A panel of the court of appeals ruled that Adkerson was entitled
to the entire amount,101 but that Harwell was entitled to have the amount
applied to the debt.'"2 The supreme court granted certiorari and re-
versed. 10" Justice Weltner, writing for a six-justice majority, concluded
that the award should have been apportioned between Adkerson and
Harwell, "inasmuch as both grantor and grantee have an interest in prop-
erty conveyed by security deed, and hence a right to compensation upon
condemnation."'" The supreme court thought that division of awards
was more equitable because in most cases grantor-debtors must bear the
financial burden of litigation in contested condemnation proceedings.'"

E. Landlord and Tenant

In U.S. Enterprises, Inc. v. Mikado Custom Tailors,'" a split supreme
court decided that a lease provision giving the tenant a 'first right of re-
fusal' to renew the lease did not prevent the landlord from removing the
property from the rental market altogether at the end of the lease term,

96. Harwell v. Georgia Power Co., 250 Ga. 435, 298 S.E.2d 498 (1983).
97. See generally G. PmRDA, GEORGA REAL EarATR LAw AN Paocimum ch. 21 (2d ed.

1979).
98. 250 Ga. 435, 298 S.E.2d 498 (1983).
99. Adkerson v. Georgia Power Co., 163 Ga. App. 8, 8, 292 S.E.2d 551, 551 (1982), reu'd

sub nor. Harwell v. Georgia Power Co., 250 Ga. 435, 298 S.E.2d 498 (1983).
100. Adkerson v. Georgia Power Co., 163 Ga. App. at 8, 292 S.E.2d at 551.
101. Id. at 9-10, 292 S.E.2d at 552.
102. Id.
103. 250 Ga. at 436, 298 S.E.2d at 498.
104. Id. at 435, 298 S.E.2d at 498.
105. Id. at 436, 298 S.E.2d at 498.
106. 250 Ga. 415, 297 S.E.2d 290 (1982).
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forcing the tenant to move.'" This case divided both the en banc court of
appeals and the supreme court. The tenant, Mikado Custom Tailors, en-
tered into a one-year lease that included the following clause: "Lessee has
first right of refusal to renew lease at renewal day for a two (2) year pe-
riod with 10% increase in rental."1" On the last day of the lease, the
tenant tendered a check for the next month's rent plus ten percent. The
landlord brought an action for possession, and the tenant responded that
it was lawfully in possession under the renewal clause. The trial court
granted the tenant's motion for summary judgment, holding that the ten-
ant had exercised an option to renew for two years.'" In the court of
appeals, the landlord contended that the provision did not give the ten-
ant an absolute right to renew, but gave only a first right of refusal in the
event that the landlord decided to relet the premises.110 Writing for a
five-judge majority, Judge Carley concluded that the provision was am-
biguous and that its meaning should have been left for the jury."1 Judge
Quillian, writing for Judge Banke, Judge Sognier, and himself, dissented
on the ground that the provision was unambiguous and gave the landlord
the power to decide not to relet the premises at all.1 ' A majority of the
supreme court agreed with the dissenters in the court of appeals that the
provision granted only a right to preempt a third-party offeror and not an
absolute right to renew.11' Justices Clarke and Bell dissented. " Justice
Clarke wrote an opinion arguing that the provision unambiguously gave
the tenant an absolute right to renew.11'

The cumulative effect of the opinions in the court of appeals and su-
preme court is decidedly ironic, reflecting, as it does, such disagreement
about the meaning of an 'unambiguous' lease provision. While this is not
the place for another critique of the judicial approach to the meaning of
contract language, surely the courts could fashion some better way of al-
locating the decisionmaking responsibilities between judge and jury than
the traditional rule"1 that ambiguous contract provisions are for the jury

107. Id. at 416, 297 S.E.2d at 291.
108. Id. at 415, 297 S.E.2d at 291.
109. Id.
110. See U.S. Enters., Inc. v. Mikado Custom Tailors, 163 Ga. App. 306, 306, 293 S.E.2d

533, 634, reu'd, 250 Ga. 415, 297 S.E.2d 290 (1982).
111. U.S. Enters., Inc. v. Mikado Custom Tailors, 163 Ga. App. at 308,293 S.E.2d at 535

(1982).
112. Id. at 309-10, 293 S.E.2d at 536-37 (Quillian, C.J., Banke & Sognier, J.J., dis-

senting).
113. 250 Ga. at 416, 297 S.E.2d at 291.
114. Id. at 417, 297 S.E.2d at 292 (Clarke & Bell, J.J., dissenting).
115. Id. at 417.18, 297 S.E.2d at 292.
116. O.C.G.A. § 13-2-1 (Michie 1982), GA. CoDE As. I 20-701 (Harrison 1977 & Supp.

1983) (construction of .,ontract is question of law for court but when matter of fact involved,
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and unambiguous provisions are for the judge. The traditional rule invites
judges to pretend that the world is a simple place in order to preserve
control over the meaning of contract language.

Justice Smith noted in his opinion for the supreme court majority that
other jurisdictions have confronted the issue of the meaning of a first
right of refusal to renew a lease and that the prevailing view treats the
provision as allowing the landlord to withhold the property from the
rental market altogether.11t The court of appeals majority acknowledged
the prevailing position,118 but quoted a Utah case to show that the pre-
vailing view holds only if "there is nothing elsewhere in the lease to create
doubt or uncertainty."' ' Judge Carley's opinion for the court of appeals
majority points to a number of features of the lease that at least arguably
create doubt or uncertainty:

The fact that the provision anticipates that there will be a "renewal
date" and that the "terms" for the contemplated renewal are themselves
specified in the original lease is an indication that the parties did not
contemplate appellee's right under the renewal provision to be one only
of 'first refusal.' This is true for two reasons. First, in the typical "first
refusal" situation, the fact of a "renewal date," as distinguished from the
mere possibility of renewal, is not so readily recognized in the original
lease. The second reason is that the terms of the renewal, rather than
being agreed upon in advance, are generally "at such [terms] as the les-
sor would be willing to lease to anyone" ... or at such terms as contained
in a bona fide offer from a third party acceptable to the owner.'"

The term "first right of refusal" has acquired a particular legal mean-
ing, which undoubtedly influenced the supreme court majority. Chief Jus-
tice Hill's concurring opinion notes especially that the lease provision in-
cluded "words of art."1 Thus, the conflicting positions in the case reflect
the perpetual tension between certainty and flexibility. If the courts pre-
serve the meaning of terms that have become words of art, then lawyers
can employ those terms with some assurance of the outcome in case of
litigation. On the other hand, human language is notoriously difficult to
use precisely, and the price of assuring certainty may be that a decision in
a particular case fails to carry out the intentions of the parties. U.S. En-

jury should find the fact). See, e.g., American Cas. Co. v. Crain-Daly Volkswagen, Inc., 129
Ga. App. 576, 200 S.E.2d 281 (1973) (even ambiguous contract must be interpreted by court
and not by jury unless ambiguity persists after application of rules of construction).

117. 250 Ga. at 416, 297 S.E.2d at 291.
118. 163 Ga. App. at 306-07, 293 S.E.2d at 535.
119. Id. at 307, 293 S.E.2d at 535 (quoting Valley Lane Corp. v. Bowen, 592 P.2d 589,

591 (Utah 1979)).
120. 163 Ga. App. at 307, 293 S.E.2d at 535 (citations omitted).
121. 250 Ga. at 417, 297 S.E.2d at 292 (Hill, C.J., concurring).
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terprises may have been a case of this sort. The opinion tells very little
about the facts, but Mikado Custom Tailors probably was a retail enter-
prise. It seems unlikely that either the landlord or the tenant in such a
relationship would suppose that the landlord could withdraw the prem-
ises from the rental market at the end of one year, forcing the tenant to
set up shop at some other location.

In Country Club Apartments, Inc. v. Scott,ln the supreme court over-
ruled a number of earlier cases and held that an exculpatory clause in a
lease agreement was void as against public policy." 3 The decision in
Country Club Apartments concerned a residential lease, but some of the
cases the court overruled concerned commercial leases,124 so there was
some reason to believe that the court would invalidate an exculpatory
clause in a commercial lease as well. In Barnes v. Pearman,12 5 a panel of
the court of appeals read the decision in Country Club Apartments in
just that way and held invalid a release and indemnity provision in a
commercial lease.'2 The panel opinion by Judge McMurray noted 2 7 that
another recent panel decision of the court of appeals, Burson v. Cope-
land,'U had read Country Club Apartments as extending to commercial
leases.

129

Because of the settled rule in Georgia that an estate for years is subject
to property tax while a usufruct is not,"1 the definitional boundary be-
tween the estate for years and the conceptually lesser usufruct has been
elaborated mainly in a series of property taxation cases.'3 ' In Clayton
County Board of Tax Assessors v. City of Atlanta,'3 ' a panel of the court
of appeals affirmed a trial court decision that the property interest of the
Dobbs-Paschal Midfield Corporation was a nontaxable usufruct.' " Judge
Birdsong, writing for the unanimous panel, relied on a series of cases

122. 246 Ga. 443, 271 S.E.2d 841 (1980).
123. Id. at 444-45, 271 S.E.2d at 844.
124. E.g., Tek-Aid, Inc. v. Eisenberg, 137 Ga. App. 99, 223 S.E.2d 29 (1975), overruled,

Country Club Apartments, Inc. v. Scott, 246 Ga. 443, 445, 271 S.E.2d 841, 842 (1980).
125. 163 Ga. App. 790, 249 S.E.2d 619 (1982), aff'd per curiam mem., 250 Ga. 628, 301

S.E.2d 647 (1983).
126. 163 Ga. App. at 792, 294 S.E.2d at 621.
127. Id. at 790, 249 S.E.2d at 621.
128. 160 Ga. App. 481, 287 S.E.2d 386 (1981).
129. Id. at 482-83, 287 S.E.2d at 387.
130. Clayton County Bd. of Tax Assessors v. City of Atlanta, 164 Ga. App. 864, 865, 298

S.E.2d 544, 546 (1982).
131. E.g., DeKalb County Bd. of Tax Assessors v. W.C. Harris & Co., 248 Ga. 277, 282

S.E.2d 880 (1981); Allright Parking of Ga., Inc. v. Joint City-County Bd. of Tax Assessors,
244 Ga. 387, 260 S.E.2d 315 (1979); Camp v. Delta Airlines, Inc., 232 Ga. 37, 205 S.E.2d 194
(1974).

132. 164 Ga. App. 864, 298 S.E.2d 544 (1982).
133. Id. at 867, 293 S.E.2d at 547.
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holding that an interest is a usufruct if the lease imposes a pervasive set
of restrictions on the use of the premises.'" The trial court found that
the agreement between Dobbs and the city whereby Dobbs was granted
the right and obligation to occupy and use concession space at Hartsfield
Atlanta International Airport had given the city "the right to future and
continuous approval, inspection, and supervision of Dobbs' operation of
the commissary." 5 The trial court also had found that the lease had im-
posed numerous restrictions on Dobbs "relating... to external and inter-
nal improvements and structural changes, garbage disposal, movement of
goods and personnel, advertising, security, and the ability of Dobbs to
alienate or mortgage its interest in and obligations under the lease."'

In Clayton County, the county also sought to tax the city's interest in
the central commissary building. The court of appeals affirmed the trial
court's holding that the interest was not subject to taxation because the
building was being used for a public purpose." 7 The Georgia Code allows
taxation of land owned by a city outside the territorial limits of the city if
the land exceeds three hundred acres and is not used for a public or gov-
ernmental purpose.'" Clayton County argued that the central commis-
sary building was not used for a public purpose because it was not open
to the public and was not essential to the operation of the airport and
landing fields."' Judge Birdsong's opinion chastised the county for
"ignor[ing] the realities of the functions of modern air facilities."" 0 The
court of appeals held that the legislature intended to exempt from prop-
erty taxation "all property reasonably and uniformly used for the public
convenience and welfare to facilitate the effective operation of the air
transportation facility.' '

The court in Clayton County also affirmed the trial court's order hold-
ing that the city's interest in airport land leased to the Marriott Corpora-
tion for an inflight meal service facility was subject to property taxation
by the county."' The court stressed that Marriott's agreement with the
city did not obligate the company to contract with any airline:

The manner in which the Marriott property is required to be used
under its lease must be distinguished from the use of the Dobbs' prop-

134. Id. at 866, 298 S.E.2d at 547.
135. Id. at 865, 298 S.E.2d at 546.
136. Id.
137. See id. at 867-69, 298 S.E.2d at 547-49.
138. O.C.G.A. § 48-5-41(a)(1)(B)(i) (Michie 1982), GA. CODE ANN. § 91A-1102(a)(1)(B)(i)

(Harrison 1980 & Supp. 1983).
139. 164 Ga. App. at 868, 298 S.E.2d at 548.
140. Id.
141. Id.
142. Id. at 870, 298 S.E.2d at 549.
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erty. Dobbs is required to act as a commissary for all concessionaires
located at Hartsfield. The concessionaires in turn sell food and beverages
to the general public. Dobbs cannot select at will the business with whom
the commissary does business.""

The court of appeals held that Marriott's contractual freedom precluded
a finding that the property was being used for a public purpose." 4

F. Land Use

Courts traditionally have regarded the enactment and amendment of
zoning ordinances as legislative acts,14

1 with the consequence that land-
owners have not been required to seek repeal of existing zoning before
challenging the constitutionality of that zoning.14" After all, a plaintiff is
not required to try to convince Congress or the state legislature to repeal
a law before challenging the constitutional validity of that law in court. In
a series of cases over the past few years, the state supreme court has de-
parted rather dramatically from the traditional approach. The court has
ruled repeatedly that a landowner cannot challenge the constitutionality
of a zoning ordinance for the first time in superior court, but that he must
present the challenge first to the governing body that enacted the ordi-
nance.147 Thus, in Georgia, a landowner not only must seek rezoning
before challenging the existing zoning but also must present to the county
commission or city council a case attacking the constitutionality of the
existing zoning under Barrett v. Hamby" and its progeny.14'

Mancino v. Williams"" is the most recent supreme court decision in-
sisting on what might be called exhaustion of legislative remedies. The
landowner asked the DeKalb County Board of Commissioners to rezone
his property from office and institutional to conditional commercial. The
commission denied the application, and the landowner brought an action
in superior court challenging the constitutionality of the zoning ordinance
as applied to his property.51 The superior court dismissed the land-

143. Id. at 870-71, 298 S.E.2d at 550 (emphasis in the original).
144. Id. at 870, 298 S.E.2d at 550.
145. R. ELLICKSON & A.D. TARLOCK, LAND Uss CoNToLs 77 (1981).
146. Id.
147. See Hall County Bd. of Comm'rs v. Agri-Bio Corp., 249 Ga. 112, 288 S.E.2d 206

(1982); McCamy v. DeKalb County, 246 Ga. 293, 271 S.E.2d 214 (1980); DeKalb County v.
Post Properties, Inc., 245 Ga. 214, 263 S.E.2d 905 (1980).

148. 235 Ga. 262, 219 S.E.2d 399 (1975).
149. See generally Degnan, Zoning and the Judiciary: A Policy of Limited Review, 30

EMORy L.J. 823 (1981); Ingram, New Developments in Zoning, 16 GA. ST. B.J. 102 (1980).
For discussion of a recent case applying the doctrine in Barrett v. Hamby, see infra notes
157-65 and accompanying text.

150. 249 Ga. 498, 292 S.E.2d 68 (1982).
151. Id. at 498, 291 S.E.2d at 68.
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owner's complaint.1" On appeal, the landowner conceded that he had not
raised the constitutionality of the zoning before the commission, and Jus-
tice Gregory, writing for a unanimous court, concluded that the land-
owner's superior court complaint should have been dismissed for that
reason.

163
Although the supreme court's legislative exhaustion doctrine undoubt-

edly is unorthodox, it does make some sense. First, the traditional ap-
proach, which treats rezoning as legislative activity for all purposes, ig-
nores the reality that a decision whether to rezone a particular
individual's parcel of land from one category to another differs in impor-
tant ways from the decision whether to enact, amend, or repeal a statute
of general applicability. In the paradigmatic legislative context, requiring
a plaintiff to exhaust legislative remedies by trying to convince the
lawmakers that a statute should be repealed as unconstitutional would
virtually always amount to an exercise in futility. The first reason is that
substantial constitutionally grounded objections to the legislation proba-
bly were brought to the attention of the legislature during the legislative
process; more importantly, however, the protestations of a single affected
individual are not likely to make much difference, especially after enact-
ment. In the rezoning context, the point of view of the landowner seeking
rezoning almost surely has not been brought to the attention of the 'legis-
lative' body and, perhaps more importantly, the views of. the affected
landowner are quite likely to command the attention of the councilmen or
commissioners. Finally, the superficially curious insistence that the land-
owner raise his constitutional objections in the 'legislative' forum loses
much of its strangeness when one realizes that the constitutional doctrine
important here, that of Barrett and its progeny, is substantive due pro-
cess. Thus, the landowner must try to persuade the councilmen or com-
missioners that the existing zoning of his property is constitutionally un-
reasonable under the standard enunciated by the supreme court.1k
Requiring the landowner to mount that sort of case to the local
lawmakers (1) does not require the councilmen or commissioners to un-
derstand any particularly esoteric legal doctrines and (2) invites them to
analyze the rezoning issue as the court would analyze it in the event of
litigation.

In Brown v. Dougherty County1" the supreme court used the doctrine
set forth in Barrett1 " to rule that a county commission's refusal to rezone
a tract of land to allow a mobile home development was unconstitutional

152. Id. at 498, 292 S.E.2d at 69.
153. Id. at 499, 292 S.E.2d at 69.
154. See Degnan, supra note 151, at 833-38.
155. 250 Ga. 658, 300 S.E.2d 509 (1983).
156. 235 Ga. at 262, 219 S.E.2d at 399.
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because it constituted a taking of Brown's land without substantive due
process of law.157 The tract consisted of ninety rural acres sandwiched
between farmland and single family residences. In the trial court, Brown
introduced evidence that the tract could not be used for farming, could
not be sold for conventional single family development, and could be de-
veloped most profitably as a mobile home subdivision."" Brown also in-
troduced expert testimony to show that the proposed subdivision would
cause no serious drainage, water supply, or traffic problems; would pro-
duce no substantial increase in population density; and would be buffered
from the existing neighborhood."* The county offered no expert testi-
mony and relied instead on the testimony of two neighbors and on the
depositions of the county commissioners.'" The county's evidence was of-
fered to show that the proposed mobile home development could cause
drainage and traffic problems, could greatly increase the population
density of the area, and could destroy the rural character of the
neighborhood.161

Justice Smith, writing for a five-justice majority, concluded that the
commission's primary justification for denying the rezoning was a desire
to protect the aesthetic qualities of the neighborhood."" The court recog-
nized the significance of aesthetics in zoning hearings, but held that this
standard alone was "too vague and thus weighs too lightly in the balance"
to offset the substantial injury to Brown under the present scheme. 16,

Although the first two cases in this section of the survey dealt with a
landowner's attempt to have his land rezoned, the next three cases all
concerned neighbors' attacks on decisions in favor of rezoning. Fre-
quently, neighboring landowners object to prodevelopment decisions
made by local zoning authorities and seek to challenge those decisions in
the court.'" In Georgia, neighboring landowners must satisfy a rigorous
standing requirement. Only those neighboring landowners who can
demonstrate that the challenged zoning decision threatens them with spe-
cial damages different from the effects felt by the general community may
litigate the validity of the action.'" The special damages standard has
been applied at least since 1960 in Georgia in actions challenging deci-

157. 250 Ga. at 660, 300 S.E.2d at 511. See generally Degnan, supra note 151; Ingram,
supra note 151.

158. 250 Ga. at 659, 300 S.E.2d at 510.
159. Id.
160. Id.
161. Id.
162. Id. at 660, 300 S.E.2d at 511.
163. Id.
164. See Degnan, supra note 151, at 843.
165. Id. at 844-45.
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sions of zoning boards,'" and the supreme court made clear in 1977 that
the standard also would be used in actions brought by neighboring land-
owners challenging rezoning decisions made by city councils and county
commissions. 1 '6

In Powers Ferry Civic Association v. Life Insurance Co.,'" the court
held that the civic group did not have standing to challenge the zoning
board's decision because it could not show special damages since it did
not own property affected by the rezoning nor was it joined by individual
landowners who could show special damages.1"1 Similarly, when area resi-
dents in Lindsey Creek Area Civic Association v. Consolidated Govern-
ment,170 sought to enjoin the rezoning of a sixty-four acre tract from resi-
dential to commercial, which tract was located in the general vicinity of
the subdivisions comprising the Civic Association, the court again ruled
that the group did not have standing because they suffered no special
damages.171 Both of these cases decided during the survey period reflect
the supreme court's continued insistence on the special damages crite-
rion. 17 This standard, which is traceable to the doctrine that only those
who have suffered special damages may seek to enjoin a public nui-
sance, 1  is used in other jurisdictions,1 74 but is clearly more restrictive
than the standing criteria for neighbor actions in some states. 7

One other noteworthy case on the question of the standing of neighbor-
ing landowners was decided during the survey period. In Burry v. DeKalb
County,176 a case that turned primarily on procedural matters,177 the
panel of the court of appeals did note parenthetically 7 that a neighbor

166. See Victoria Corp. v. Atlanta Merchandise Mart, Inc., i01 Ga. App. 163, 112 S.E.2d
793 (1960).

167. Brock v. Hall County, 239 Ga. 160, 161, 236 S.E.2d 90, 91 (1977).
168. 250 Ga. 419, 297 S.E.2d 477 (1982).
169. Id. at 420-21, 297 S.E.2d at 477-78.
170. 249 Ga. 488, 292 S.E.2d 61 (1982).
171. Id. at 492, 292 S.E.2d at 64.
172. 250 Ga. at 420-21, 297 S.E.2d at 478; 249 Ga. at 492, 292 S.E.2d at 64.
173. Brock v. Hall County, 239 Ga. 160, 161, 236 S.E.2d 90, 91 (1977).
174. See Ayer, The Primitive Law of Standing in Land Use Disputes: Some Notes

From a Dark Continent, 55 IowA L. Rsv. 344 (1969); Annot., 37 A.L.R.2d 1143 (1954).
175. Board of County Conm'rs v. City of Thornton, 629 P.2d 605 (Colo. 1981) (owner of

adjacent property has standing to attack resoning that adversely affects his property); Re-
nard v. Dade County, 261 So. 2d 832 (Fla. 1972) (test for neighbor standing in rezoning
challenge is not special damages test, but whether, applying various factors including geo-
graphical proximity, neighbor has legally cognizable interest adversely affected); Reynolds v.
Dittmer, 312 N.W.2d 75 (Iowa App. 1981) (adopts test articulated in Renard case).

176. 165 Ga. App. 246, 299 S.E.2d 602 (1983).
177. The procedural matter at issue concerned whether "[p)laintiffs were entitled to no-

tice of conversion of a motion to dismiss [based on the question of standing) into a motion
for summary judgment and 30 days to such motion." Id. at 248, 299 S.E.2d at 605.

178. Id.
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plaintiff "creates sufficient questions as to uniqueness to withstand a mo-
tion for summary judgement"1' 9 if the evidence shows (1) that his home
was uniquely situated (across the road), (2) that he would suffer a $20,000
loss of value, and (3) that his loss would exceed the losses of neighbors
more distantly located or who were protected by buffer zones.1 The
opinion in Burry prescribes no bright-line test for the satisfaction of the
special damages requirement, but does offer at least a guidepost. While
the case does not set an absolute minimum level of special damages that
create sufficient interest for standing, it does give some indication con-
cerning what types of situations the courts may view favorably for the
neighboring landowner.

The final land use case to be noted, City of Cordele v. Hill,81 reflects
the supreme court's continuing determination to interpret ambiguities in
zoning ordinances to allow free use of land. 1'8 In a four to three decision,
the supreme court held that Mrs. Hill's dwelling, which was transported
to its site in two halves, was not a 'mobile home' within the meaning of a
Cordele ordinance that prohibited mobile home dwellings within the
city.'" The ordinance defined a mobile home as "a detached, single-fam-
ily dwelling unit designed for long-term occupancy; designed to be trans-
ported after fabrication on its own wheels, arriving at the site where it is
to be occupied as a dwelling unit complete, usually including appliances
and furniture and ready for occupancy."'" Justice Weltner's majority
opinion invoked the rule.that ambiguities in zoning ordinances should be
resolved in favor of the free use of land.'" The majority held that Mrs.
Hill's structure was not a mobile home within the meaning of the ordi-
nance because, having arrived at the site in halves, it was not designed to
arrive "as a dwelling unit complete."' "

Chief Justice Hill, in his dissent,1' 7 concluded that the city clearly had
intended to exclude double-wide mobile homes as well as the smaller
models: "The majority find that the City of Cordele has not accomplished
its clearly intended purpose of excluding mobile homes from use as city
dwellings. Possibly, when the ordinance was enacted the city did not
know that manufacturers would make that which the city sought to ex-

179. Id. at 249, 299 S.E.2d at 605.
180. Id.
181. 250 Ga. 628, 300 S.E.2d 161 (1983).
182. Fayette County v. Seagraves, 245 Ga. 196, 197, 264 S.E.2d 13, 15 (1980).
183. 250 Ga. at 628-29, 300 S.E.2d at 162. (During the survey period, the supreme court

addressed a similar question in the context of a restrictive covenant. See supra notes 56-59
and accompanying text).

184. 250 Ga. at 628, 300 S.E.2d at 162.
185. Id.
186. See id. at 628, 300 S.E.2d at 162 (emphasis in the original).
187. Id. at 629, 300 S.E.2d at 162 (Hill, J., dissenting).
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clude, twice as big.""

II. LGILATION

In 1983, Georgia followed the lead of sister states 1 and enacted legisla-
tion governing time sharing plans.' These types of plans, which "pur-
port to give the participants recurring annual rights of possession to vari-
ous resort accommodations,""' have become increasingly popular in the
past decade.'" By enacting the Georgia Time-Share Act,"u the legislature
sought to facilitate the establishment of time-share projects in the state
by giving the arrangements a secure legal status'" and by protecting
them against local ordinances designed to discourage or prohibit time
sharing.'" The new laws passed by the Georgia legislature also include
detailed consumer protection provisions.1'"

Part two of the Act requires the organic instruments for time-share
projects to include features designed to assure competent management
and operation of the projects. ' 7 Each instrument must provide for the
establishment of an association of time-share estate owners and the adop-
tion of bylaws to govern its organization and operation; employment of
management for the association; the payment of costs of operating the
time-share program and of maintaining the units; the collection of fees
from owners; the preparation and dissemination of an annual budget; the
adoption of rules for occupancy; and procedures for penalizing owners

188. Id.
189. See Comment, Proposed Legislation for Property's Twilight Zone: Time Sharing

in Georgia, 34 Mutcl L. Rav. 403, 407 n.42 (1982).
190. 1983 Ga. Laws 1255 § 1 (codified at O.C.G.A. tit. 44, ch. 3, art. 5 (Michie Supp.

1983) (formerly GA. Cons ANN. ch. 85-16G (Harrison Supp. 1983))
191. Comment, supra note 191, at 403.
192. Id.
193. O.C.G.A. tit. 44, oh. 3, art. 5 (Michie Supp. 1983) (formerly GA. Cone ANN. ch. 85-

16G (Harrison Supp. 1983)).
194. O.C.G-A. § 44-3-161 (Michie Supp. 1983), GA. CODE ANN. I 85-1602g (Harrison

Supp. 1983).
195. Id. § 44-3-164 (Michie Supp. 1983), GA. CODE ANN. § 85-1605g (Harrison Supp.

1983). Probably the most significant difference between the legislation actually enacted and
the legislation proposed in Comment, supra note 191, is that the actual legislation includes
no provisions protecting the owners of existing condominium units against the conversion of
their building to time sharing. See generally id. at 410-12. In fact, the Georgia Time-Share
Act allows creation of a time-share program "in any unit, unless expressly prohibited by the
project instruments." O.C.GA § 44-3-165(a) (Michie Supp. 1983), GA. CODE ANN. § 85-
1606g (Harrison Supp. 1983).

196. See infra notes 199-217 and accompanying text.
197. O.C.G.A. §§ 44-3-167 to -170 (Michie Supp. 1983), GA. CoDE ANN. 3§ 85-1608g to -

1611g (Harrison Supp. 1983).
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who fail to comply with applicable rules." It is wise to require instru-
ments to address these issues since part of the attractiveness of time-
share ownership inheres in the ability of the owners to avoid the responsi-
bility of upkeep.

The new legislation permits the creation of a time-share program "in
any unit, unless expressly prohibited by the project instrument."'" Al-
though developers and persons interested in purchasing interests in time-
share units might look with favor upon this provision, it shows little re-
gard for the owners of units in non-time-share developments. "Time shar-
ing could create a constant shifting of owners in what was once a stable
neighborhood. As a result, the value of the existing conventional units
may be affected when other units are converted to time-shares."'"

Since time sharing units have become available to the public only in
recent years, consumers might not be sure of what they are buying unless
sellers of the units are required to inform them of their rights and respon-
sibilities as owners. The Georgia legislature recognized this possibility
and included in the Act provisions that require developers of time-share
projects to disclose certain information to purchasers and to potential
purchasers of units through public offering statements."' The informa-
tion that must be set forth in these statements includes the developer's
name and address, the nature of the interests being offered, a description
of the units and the project, various financial information, and descrip-
tion of any encumbrances on the property.$" The developer must amend
the public offering statement whenever there are material changes that
affect the accuracy of any of the disclosures.08 If the developer fails to
include required information, or if any person subject to the Act violates
any of its provisions, any person adversely affected may bring an action
for appropriate relief, including an action for attorneys' fees and punitive
damages if the violation was willful.2'

Another protective provision in the Act permits consumers to cancel
sales agreements for the purchase or lease of time share intervals within
seven days after receiving public offering statements.'" In addition, the
public offering statement itself must state, in conspicuous language, that

198. Id. 1 44-3-167, GA. Coos ANN. § 85-1608g (Harrison Supp. 1983).
199. Id. § 44-3-165(a) (Michie Supp. 1983), GA. CoDE ANN. § 85-1606g(a) (Harrison

Supp. 1983).
200. Comment, supra note 191, at 410-11.
201. O.C.G.A. §§ 44-3-161(3), -172, -174 (Michie Supp, 1983), GA. CODE ANN. §§ 85-

1602g(3), -1613g, -1615g (Harrison Supp. 1983).
202. Id. § 44-3-172(a)(1), GA. Cons ANN. § 85-1613g(a)(1).
203. Id. § 44-3-179, GA. CoDE ANN. § 85-1620g.
204. Id. 1 44-3-183, GA. CoDs ANN. § 85-1624g.
205. Id. I 44-3-172(a)(1)(P), GA. Cons ANN. § 85-1613g(a)(1)(P).
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the purchaser has this right.2"
The Act sets forth separate disclosure requirements for companies of-

fering exchanges of time-share intervals*0 and for so-called multilocation
developers.'" It also requires a developer to place funds paid by a pur-
chaser in an escrow account, where the payments must remain until deliv-
ery of the deed to the purchaser.'" This provision should keep the num-
ber of fraudulent sales to a minimum.

Part four of the Act prohibits the dissemination of false or misleading
information concerning time-share intervals10 and requires persons who
advertise time shares to file the materials with the Georgia Real Estate
Commission.' Another provision limits the use of gifts or prizes in con-
nection with sales promotions.' 1

Part five of the Act regulates the financial relationship between the de-
veloper of a time-share program and the project lender so that the inter-
ests of interval purchasers are protected. 1 8 The developer must make
financial records available to concerned persons'14 and must obtain a
nondisturbance clause or some other agreement from the lienholders to
protect nondefaulting purchasers from foreclosure. 21

The Act requires developers to register time-share intervals with the
Georgia Real Estate Commission before offering them for sale.'1 In speci-
fied circumstances, the commission may deny applications for registra-
tion.'1 " Part seven of the Act gives the commission power to regulate reg-
istration,' 1 ' to investigate developers or programs,' 1" and to require
developers to amend or supplement public offering statements."'0 Finally,
it states that persons who violate the provisions of the Act may be subject
to criminal prosecution." 1

206. Id.
207. Id. § 44-3-172(a)(2), GA. CoDo ANN. J 85-1613g(a)(2).
208. Id. § 44-3-172(a)(3), GA. Coe ANN. § 85-1613g(a)(3).
209. Id. § 44-3-175, GA. Coe ANN. § 85-1616g.
210. Id. if 44-3-185, -187, G&. CoDe ANN. if 85-1626g, -1628g.
211. Id. § 44-3-186, GA. CoDe ANN. § 85-1627g.
212. Id. § 44-3-188, GA. CoDE ANN. § 85-1629g.
213. Id. if 44-3-189, -190, GA. CoDE ANN. §§ 85-1630g, -1631g.
214. Id. § 44-3-189, GA. Cown ANN. § 85-1630g.
215. Id. f 44-3-190, GA. Coon ANN. § 85-1631g.
216. Id. § 44-3-191(a), GA. Coon ANN. § 85-1632g(a).
217. Id. § 44-3-191(d), GA. Coon ANN. § 85-1632g(d).
218. Id. § 44-3-198, GA. CODE ANN. § 85-1639g.
219. Id. § 44-3-201(a), GA. CoD ANN. 5 85-1642g(a).
220. Id. § 44-3-199(a), GA. CoD ANN. 5 85-1640g(a).
221. Id. if 44-3-202, -203, GA. Coon Am.. if 85-1643g, -1644g.
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