
Local Government Law

by R. Perry Sentell, Jr.*

In surveying local government law, it has become traditional in these
pages to lament the limited space available for treating the virtually un-
limited activity. That tradition is perpetuated this year. The selected
cases are organized loosely by topic, and the noted statutes are general
ones. Welcome, therefore, to the "Heisman" of the Local Government
Law gridiron.

I. MUNICmPALrrmS

Officers and Employees. The holding of public office, especially a
single individual's holding of more than one public office, is the subject of
statutory regulation and prohibition. Accordingly, the matter is also one
of periodic controversy before the courts. Two controversies, both con-
cerning members of a municipal governing authority, came before the
Georgia Supreme Court during the survey period.

Invoking a statute prohibiting municipal councilmen or aldermen from
simultaneously holding any other "municipal office,"1 plaintiff in Fowler
v. Mitcham2 sought to bar two aldermen from also serving as municipal
policemen. Sustaining the challenge, the supreme court rejected defen-
dants' arguments that policemen were exclusively state officers on the one
hand, or merely municipal employees on the other.8 Instead, reasoned the
court, "the common-law rule against conflicts of interest in local govern-
ment"4 mandated that the police offices be declared vacant." Otherwise,
the court feared, the policemen (as aldermen) would vote to set their own
salaries, and the aldermen (as policemen) would enforce ordinances that
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1. O.C.G.A. § 36-30-4 (Michie 1982), GA. CoDE ANN. § 69-201 (Harrison 1976).
2. 249 Ga. 400, 291 S.E.2d 515 (1982).
3. Id. at 400-01, 291 S.E.2d at 516-17.
4. Id. at 402, 291 S.E.2d at 51&
5. Id.



MERCER LAW REVIEW

they had enacted.6

Yet another statute declares ineligible for any "civil office"' "[p]ersons
holding any office of profit or trust under the government of the United
States."" That statute was the basis for the challenge, raised in Westberry
v. Saunders,9 to the right of one on active duty with the United States
Navy to serve also as a municipal councilman. Contrasting this situation
with the statutory prohibition, the supreme court viewed as remote either
the potential for "untoward concentration of power '"1 or the danger of
"divided allegiance to two masters."'" On the premise that "[o]fficers of
municipal corporations do not hold a civil office" 1' 2 within the meaning of
the statute, the court concluded that persons in the United States Navy
are not ineligible to hold a municipal office.' s

Legislation. A prominent and provoking issue in the law of local gov-
ernment legislative process concerns the executive power of veto.14 When
a mayor vetoes measures that arguably do not amount to legislation, and
litigation ensues (as it frequently does), all attention is focussed upon the
language of the municipal charter. Because charters differ, the judicial
answer will not always be the same and, on occasion, close distinctions
must be anticipated. Even so, it would have been difficult to foresee the
supreme court's performances of the past year.

The question before the court in City of Ludowici v. Brown's was
whether the mayor possessed the power to veto an aldermanic appoint-
ment of a police court recorder." Highlighting a charter provision permit-
ting the veto of "any resolution or ordinance,"' 7 and emphasizing a prior
decision assimilating a "motion" to a "resolution" for purposes of veto,'8

6. Id.
7. O.C.G.A. § 45-2-1 (Michie 1982), GA. Comz ANN. § 89-101 (Harrison 1980).
8. Id. § 45-2.1(4), GA. CoDz ANN. § 89-101(4).
9. 250 Ga. 240, 296 S.E.2d 596 (1982).

10. Id. at 241, 296 S.E.2d at 598.
11. Id.
12. Id. The court said that it is the public policy of the state to encourage and support

citizen participation in government at all levels. Id.
13. Id.
14. For treatment of this issue, see Sentell, The Legislative Process in Georgia Local

Government Law, 5 GA. L. Rzv. 1 (1971), reprinted in R.P. SzNruL, STuzs iN GzORGiA
LocAL GovENMENT Law 295 (3d ed. 1977).

15. 249 Ga. 857, 295 S.E.2d 90 (1982).
16. Id. at 857, 295 S.E.2d at 90.
17. Id. at 859, 295 S.E.2d at 92.
1. Id. at 860, 295 S.E.2d at 92 (construing Allen v. Wise, 204 Ga. 415, 50 S.E.2d 69

(1948)). In Allen, the court upheld the validity of a mayor's veto of a motion discharging the
city comptroller. The court in City of Ludowici distinguished the apparently contrasting
decision of Geeslin v. Opie, 220 Ga. 53, 136 S.E.2d 720 (1964), overruled, City of Ludowici v.
Brown, 249 Ga. 857, 295 S.E.2d 90, on the point that the "nomination" that the mayor there
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the court unanimously decided that the appointment of a recorder
"should be characterized as a 'resolution.' "" Accordingly, the court sus-
tained the validity of the mayor's veto."

Some six months after the decision in City of Ludowici, the court de-
cided Stephenson v. Benton,"1 a case in which the mayor had vetoed the
council's election of a city attorney. Observing the charter grant of veto
power over "all ordinances, rules and regulations," the court nevertheless
unanimously refused to extend that power to an "election."' When the
charter mentions "elections" in one provision but then establishes the
veto power only for "ordinances, rules and regulations," the court said
that "the city fathers did not intend to grant the mayor ... the power to
veto the council's election of a city attorney."2 Accordingly, the court
invalidated the mayor's veto."

The precise distinction between City of Ludowici and Stephenson is a
thought-provoking one indeed."5 Even the court appeared to acknowledge
the analytical challenge it was issuing to students of local government
law. The court expressly recognized the cases to be "strikingly similar"
and to be concerned with only "slight differences" in charter language."
Nevertheless, the court courageously proclaimed that "[e]ach case turns
on the particular language of the city laws in question."'7

attempted to veto was, under the charter, to be effected at the conclusion of the meeting
with no time allowed for the mayor's three-day veto period. 249 Ga. at 869, 295 S.E.2d at 92.

19. 249 Ga. at 860, 295 S.E.2d at 92.
20. Id.
21. 250 Ga. 726, 300 S.E.2d 803 (1983).
22. Id. at 726, 300 S.E.2d at 804. The court said that "mayoral vetoes of elections or

appointments by a city council are generally disfavored." Id.
23. Id. at 727, 300 S.E.2d at 805. The court stated that here the charter clearly charac-

terized the "appointment" of the city attorney as an "election." Id.
24. Id. at 726, 300 S.E.2d at 805.
25. Two months earlier, the court unanimously had reached a diametrically opposed

conclusion in Stephenson v. Benton, 299 S.E.2d 541, withdrawn, 250 Ga. 726, 300 S.E.2d 803
(1983). In that decision, apparently replaced two months later by the decision under discus-
sion, the court viewed Stephenson as completely controlled by City of Ludowici. Stelihen-
son v. Benton, 299 S.E.2d 41 (1983).

26. 250 Ga. at 727, 300 S.E.2d at 805.
27. Id. The court delivered an equally striking pronouncement, which was apparently

dictum, upon an unrelated issue in the case. A majority of the court (three justices dissented
Id. at 728, 300 S.E.2d at 806.) observed that plaintiff's attorney also served as municipal
recorder and was thus a "public officer" of the city. The court declared that the attorney
was

prohibited as attorney and for his own financial gain from initiating or defending
a lawsuit on behalf of another which seeks to defeat the official public actions of
other trustees of the people-specifically, the mayor and two city councilmen of
the City of Commerce--and the motion to disqualify should have been granted.

Id. at 728, 300 S.E.2d at 806-07.



MERCER LAW REVIEW

Contracts. Having escaped judicial attention in recent years, the stat-
utory prohibition against binding municipal contracts again made its way
into the survey period's litigation." Georgia Presbyterian Homes, Inc. v.
City of Decatur" featured a controversy between a municipality and a
retirement home, the municipality charging that defendant breached an
alleged contract to make annual payments in lieu of ad valorem taxes.
Reviewing prior correspondance and dealings between them, the court of
appeals viewed the parties' conduct to manifest an implied contract, but
deemed the contract invalid under the statutory prohibition. 0 Reasoning
that "any agreement reached by plaintiff that it would accept a reasona-
ble annual amount from defendant in lieu of ad valorem taxes was void as
an ultra vires act because the effect of the agreement would be to bind
successive city commissions indefinitely,"'" the court held the municipal-
ity unable to recover under the agreement.32

Regulation. When a municipality possesses the power per se to deal
with a subject, regulatory actions in the exercise of that power typically
enjoy a presumption of validity." Two subjects historically so viewed are
public streets and alcoholic beverages." This year's cases continued the
tradition.

Concerning streets, the two aspects under regulation were parking and
speeding. In Armstrong v. Mayor of Savannah," the supreme court virtu-
ally dismantled a constitutional challenge to municipal regulations pro-

28. "One council may not, by an ordinance, bind itself or its successors so as to prevent
free legislation in matters of municipal government." O.C.G-.A § 36-30-3(a) (Michie Supp.
1983), GA. CODE ANN. § 69-202(a) (Harrison Supp. 1983); see generally Sentell, Binding
Contracts in Georgia Local Government Law: Recent Perspectives, 11 GA. ST. B.J. 148
(1975); Sentell, Local Government and Contracts that Bind, 3 GA. L. Rzv. 546 (1969).
These articles are reprinted in R.P. SENTELL, SfTms m GEoNJA LOCAL GoVERNmENT LAW
541, 579 (3d ed. 1977).

29. 165 Ga. App. 395, 299 S.2d 900 (1983).
30. Id. at 396, 299 S.E.2d at 901. There had been tender and acceptance of a certain

amount each year for a number of years, and the municipality had not assessed taxes during
those years. Id. at 395, 299 S.E.2d at 901.

31. Id. at 397, 299 S.E.2d at 902. The court said that there had never been a legal con-
tract between the parties. Id.

32. Id.
33. See generally Sentell, Reasoning by Riddle: The Power to Prohibit in Georgia Lo-

cal Government Law, 9 GA. L. REv. 115 (1974), reprinted in R.P. SumNmLu, STUDIES IN
GEORGiA LOCAL GovERNMENT LAw 693 (3d ed. 1977).

34. See generally Sentell, Discretion in Georgia Local Government Law, 8 GA. L. Ray.
614 (1974), reprinted in R.P. SrNTmz., Snmuss m GBoRGiA LOCAL GovwqNm.r LAw 651 (3d
ed. 1977).

35. See generally Sentell, Local Government and Liquor Licensing: A Sobering
Vignette, 15 GA. L. Ray. 1039 (1981), reprinted in R.P. SEzNrLL, ADDTONAL STUDMS IN
GEORGA LocAL GOVENMENT LAw 283 (1983).

36. 250 Ga. 121, 296 S.E.2d 690 (1982).
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viding for placing citations on illegally parked automobiles with notifica-
tion that the violator could contest the citation within five days.
Characterizing parking as a privilege subject to reasonable municipal bur-
dens, the court deemed it neither feasible nor constitutionally necessary
that the municipality provide personal notification and opportunity for
hearing prior to citation. The court also rejected the argument that the
ordinance was void for vaguenessu and the contention that the purpose
of the measure was revenue rather than regulation."No less summary was the court of appeals' disposition, in Ferguson v.
State,"e of an objection to evidence of speed violations. The evidence had
been obtained by a speed detection device for which required municipal
warnings to motorists were admittedly not given. The court reasoned that
the statute in issue contained no express exclusions of this evidence 1 and
that the municipality's "total and unswerving compliance"" with the
warning requirement was not a prerequisite to the validity of the
evidence.'

8

The supreme court, in Jackson v. Three Aces Co.," reflected the con-
siderable municipal discretion inherent in alcoholic beverage licensing by
rejecting applicant's contention of a vested interest. Thus, the court held
that although the municipality had issued building permits for renova-
tions to a lounge, and the applicant had expended renovation funds, the
municipality could later deny the applicant's request for a beverage li-
cense because a subsequently enacted zoning ordinance prohibited nude
dancing within 500 feet of a residential district."5 The court announced
that "[r]egardless of what is the rule in the area of zoning, the rule in the
area of liquor licensing is that the standards to be applied are those ex-
isting at the time of the hearing on the license application rather than at
the time the application is filed.""

37. Id. at 122, 296 S.E.2d at 691.
38. Id. at 123-24, 296 S.E.2d at 692. The court said that due process does not require

that the ordinance itself specify a hearing date if the citation notified the individual of the
time for reporting to the recorder's court. Id. at 123, 296 S.E.2d at 692.

39. Id. at 124, 296 S.E.2d at 693. The court held that the evidence was insufficient to
show that receipts under the ordinance would continually and substantially exceed the cost
of the regulation. Id.

40. 163 Ga. App. 171, 292 S.E.2d 87 (1982).
41. Id. at 172, 292 S.E.2d at 88 (construing O.C.G.A. 5 40-14-6 (Michie 1982), GA. CODE

ANN. § 68-2105 (Harrison 1980)). The court noted that other sections in the chapter did
provide for exclusion. 163 Ga. App. at 172, 292 S.E.2d at 88.

42. 163 Ga. App. at 172, 292 S.E.2d at 88.
43. Id.
44. 249 Ga. 395, 291 S.E.2d 522 (1982).
45. Id. at 395, 291 S.E.2d at 522.
46. Id. at 396, 291 S.E.2d at 523. In another decision of the period, the court unani-

mously rejected a challenge to a municipal beverage license ordinance, relying upon plain-
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Taxation. An unusual issue of municipal taxation arose in City of Col-
lege Park v. Eastern Airlines, Inc..47 College Park concerned an action by
a municipality to recover ad valorem taxes mistakenly and unlawfully
paid to another municipality for a period of some seven years." Taking
the invalidity of a 1960 annexation statute as a given,4' the court held
that plaintiff municipality was entitled to the taxes in issue, that the
other municipality had been unjustly enriched by the taxes, that estoppel
would not operate against plaintiff's claim, and that "under general equi-
table principles of restitution,"" plaintiff had stated a claim for relief. 1

Liability. The responsibility of Georgia municipalities for their real
and imagined misdeeds has always been a prolific source of litigation;"6 it
remained so during the past year. In several cases, the courts dealt with
aspects of the ante litem notice statute.63 The most significant treatment
of this issue was in Shoemaker v. Aldmore Management, Inc." Antici-
pated for the last several years in Georgia," Shoemaker presented the
supreme court with both due process and equal protection challenges to
the notice-of-claim requirement itself. In response, a majority of the court
conceded the recent success of these challenges in a few state courts, but
observed that those states are ones in which sovereign immunity had
been abolished." In Georgia, the court distinguished, "the right to sue a
municipality is statutory... [and] the legislature may attach a notice-of-

tiffs lack of standing to seek injunctive relief. The court emphasized the necessity of an
ultra vires action by the municipality and concluded that "the fact that two of the city
council members voting for the ordinance may have been disqualified to so vote does not
render this municipality's actions ultra vires." Newsome v. City of Union Point, 249 Ga. 434,
437, 291 S.E2d 712, 715 (1982).

47. 250 Ga. 741, 300 S.E.2d 513 (1983).
48. Id. at 741-42, 300 S.E.2d at 514. The taxes arose from property owned by the airline.

Id.
49. Id. at 742, 300 S.E.2d at 515. The point of invalidity was the statute's purported

annexation of property that already lay within the limits of plaintiff municipality. Id.
50. Id.
51. Id. at 744-45, 300 S.F.2d at 516. The court thus reversed the trial court's grant of

summary judgment for the municipality that had mistakenly received the taxes. Id.
52. See generally R.P. SssarL, THz LAw or MumciuAL Towr Lu m GEORGIA (3d

ed. 1980).
53. O.C.G.A. § 36-33-5 (Michie 1982), GA. CODE ANN. § 69-308 (Harrison 1976); see gen-

erally Sentell, Georgia Municipal Tort Liability: Ante Litem Notice, 4 GA. L. Rsv. 134
(1969), reprinted in H.P. SEmELL, STuDms GoRGIA LocA. GovEEN=E LAw 793 (3d ed.
1977).

54. 249 Ga. 430, 291'S.E.2d 549 (1982).
55. See Sentell, Ante Litem Notice: Cause for Pause, UasA GA. 13 (Feb. 1978), re-

printed in R.P. SENTELL, ADDmoNAL STrums m GzommIA LocL Govm LAw 409
(1983).

56. 249 Ga. at 432, 291 S.E.2d at 551; see, e.g., O'Neil v. City of Parkersburg, 237 S.E.2d
504 (W. Va. 1977).
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claim requirement as a precondition to maintenance of such a suit."7 Ad-
ditionally, the court said that municipalities are proper subjects of legisla-
tive classification, and that the statute's six-month time limit is not
unreasonable."

A perennial question under the notice statute has been that of to whom
the notice of claim must be presented.5 The court of appeals has tradi-
tionally indicated that presentation merely to the municipal mayor is in-
sufficient." This year, the court used Tanner v. City of Gainsvilles' to
announce second thoughts on the matter. Expressly overruling the prior
cases, the court invoked strict construction, substantial compliance, and
the point that the mayor in issue was a member of the municipal gov-
erning body.es Thus fortified, the court concluded that "ante litem notice
addressed to and received by the mayor is sufficient compliance."

Since 1968, the supreme court, in dealing with municipal law issues, has
apparently revitalized," and then seemingly sought to diffuse,'5 the con-
cept of 'nuisance' as a means of evading the sovereign immunity defense.
In Mayor of Savannah v. AMF, Inc.," which was an action for damage to
a trailer struck by a tree limb protruding into the street,s' the court of
appeals attempted once again to make the judgement call. Enumerating
necessary nuisance elements such as misfeasance exceeding mere negli-
gence, a continuous or regularly repetitious defect, and failure to correct

57. 249 Ga. at 432i 291 S.E.2d at 551.
58. Id.
59. See R.P. SENTEnL, THE LAW Or MumcipAL ToRT LIsmrr IN GEORGIA 154 (3d ed.

1980).
60. See, e.g., Lewis v. City of Moultrie, 31 Ga. App. 712, 121 S.E. 843 (1924).
61. 162 Ga. App. 405, 290 S.E.2d 541 (1982). The notice in issue was addressed to

"Mayor's Office, City of Gainesville, Gainesville, Ga." Id. at 406, 290 S.E.2d at 543.
62. Id. at 406-07, 290 S.E.2d at 544.
63. Id. at 407, 290 S.E.2d at 544. Another unusual case of the period, Webster v. City of

East Point, 164 Ga. App. 605, 294 S.E.2d 588 (1982), focussed upon the appropriate time for
the notice of claim in an action against the municipality for malicious arrest. The court held
that termination of the criminal proceeding in favor of plaintiff was a prerequisite to an
action for malicious arrest and emphasized that plaintiff's indictment was presently on the
dead docket. The court then said that "[u]nder such circumstances the statute of limitation
both as to the ante litem notice and as to time in which suit must be filed as to personal
injury... has not materialized." Id. at 610, 294 S.E.2d at 592. The court thus affirmed the
dismissal of plaintiff's action.

64. See Sentell, Municipal Liability in Georgia: The "Nuisance" Nuisance, 12 GA. ST.
B.J. 11 (1975), reprinted in R.P. SawrNTU, STUrDIs IN GEoRIA LocAL GovUENmrNT LAw 843
(3d ed. 1977).

65. See R.P. SEmina, THE LAW or MumcwAL TORT LI Asrry IN GEORGIA 122 (3d ed.
1980).

66. 164 Ga. App. 122, 295 S.E.2d 572 (1982).
67. Id. at 122, 295 SE.2d at 573. Evidence indicated that four similar accidents had

occurred on this same street in prior years. Id.
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within reasonable time, the court assessed the evidence as sufficient to
create a jury issue.s

Currently, the most popular approach to countering municipal tort im-
munity derives from the United States Supreme Court's belated discov-
ery in 1978 that the Federal Civil Rights Act of 1871 ("Section 1983")0s
does, after all, apply to local governments and thus imposes liability for
deprivation of federal rights while acting under state law or custom." Not
until the survey period under scrutiny, however, had the Georgia Su-
preme Court served as a forum for a 1983 action. Davis v. City of Ros-
well,71 litigation arising out of a police officer's alleged delay in carrying
plaintiff's critically ill wife to a hospital, found a majority of the court
strikingly receptive to the federal claim.72 Indeed, the court announced
that

if appellant is able to prove that [the] [olfficer... deprived him of feder-
ally guaranteed rights while acting in the 'execution of a government's
policy of custom, whether made by its lawmakers or by those whose
edicts or acts may fairly be said to represent official policy,'... he will
succeed in his action and liability may be imposed on the
[municipality] .

7
3

For many years statutory law has authorized municipalities to obtain
liability insurance for damage or injury caused by their motor vehicles
and has declared municipal immunity waived to the extent of the insur-
ance thus secured.74 Pate v. Turner County" encompassed an action for

68. Id. at 123, 295 S.E.2d at 575-76. Another nuisance claim of the era, presented in
Peluso v. Central of Ga. &R., 165 Ga. App. 215, 299 S.E.2d 51 (1983), arose out of the
municipality's alleged failure to provide proper warning devices at a railroad crossing on a
public road. The court summarized the evidence, which demonstrated that all traffic devices
in issue were maintained by either the railroad or the county, and the court relied upon
O.C.G.A. § 32-4-93 (Michie 1982), GA. CoDE ANN. § 95A-505 (Harrison 1976). (This section
relieves municipalities from responsibility for defects in state or county road systems within
the municipal corporate limits).

69. 42 U.S.C. § 1983 (1976 & Supp. V 1981).
70. Monell v. Department of Social Serve., 436 U.S. 658 (1978); see P.P. SEwmLL, Tmw

LAW or Mumc AL TowR Li~wr s GEORGA 169 (3d ed. 1980).
71. 250 Ga. 8, 295 S.E.2d 317 (1982).
72. The court agreed with the trial court that under Georgia law, O.C.G.A. § 36-33-3

(Michie 1982), GA. CODE ANN. § 69-307 (Harrison 1976), the municipality was immune for
the torts of police officers.

73. 250 Ga. at 9, 295 S.E.2d at 318 (quoting Monel, 436 U.S. at 694). The court held
that plaintiff had pleaded sufficient facts to state an action under the federal statute and
reversed the trial court's dismissal of the municipality from the case. 250 Ga. at 9, 295
S.E.2d at 319.

74. O.C.G.A. § 33-24-51 (Michie 1982), GA. CoDE ANN. § 56-2437 (Harrison 1977); see
Sentell, Tort Liability Insurance in Georgia Local Government Law, 24 MzcER L. Rv.
651 (1973), reprinted in R.P. Sswrsu, Srunms IN GBoaG LOCAL GovanNTM LAw 811 (3d
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In Local Government Law:

p. 240 Line nine should read "David v. City of Roswell,71 litigation arising out of a police
officer's alleged delay of plaintiff, who was carrying his critically ill wife to a hos-
pital, found a majority of the court strikingly receptive to the federal claim." 2

p. 246 Line ten should read "Although classification by population was a permitted leg-.
islative approach, summarized the court, there must be a reasonable relation be-
tween the classification and the subject and there must be a legitimate ground for
differentiation."

In State and Local Taxation:

p. 281 Footnote one should begin 1937-38 GA. LAws Ex. SEss. 77, 98, GA. CoDE ANN. §
92-8444 and GA. CODE §§ 92-5707-5708 (1933). The O.C.G.A. citation in footnote
two should read § 48-2-56 and the Harrison Code citation should be Harrison
Supp. 1983.

p. 282 In footnote five the Harrison Code citation should be Harrison Supp. 1983.

p. 283 The last sentence in the third full paragraph should read: "The United States
argued unsuccessfully, inter alia, that the state tax liens did not become choate
within the meaning of federal law until a state tax execution had actually been
either issued" or recorded. " In footnote fourteen, the date should read January
6, 1983. In footnote twenty the page citation should be page seven.

p. 284 At the end of footnote twenty-four should be added "Each of these cases was
appealed to the Eleventh Circuit Court of Appeals, and each appeal was volunta-
rily dismissed by the United States prior to briefing." In footnote twenty-eight,
the correct citation to In re Tuggle should read No. 81-02272A. This also applies
to footnotes twenty-nine, thirty-three, and thirty-six.

p. 285 In the fourth and fifth lines of footnote thirty-five "assignor's landlord" should
read "claimant-landlord."

p. 286 At line five of the second full paragraph, after "decisions," the remainder of the
sentence should read "concerning the assessment of the property of railroads and
utilities." The signal in footnote thirty-nine should read "See also," not "See,
e.g."

p. 287 The second full paragraph should begin "In two decisions the Court ruled on
..." In footnote fifty-two, the Southeastern Reporter citation should read 298
S.E.2d at 547-49.

p. 288 In the second paragraph, the first sentence should begin "In a case involving an
issue of first impression. . ." The parenthetical in the first paragraph of footnote
sixty-two should refer to "uniformity provision."

p. 289 In the second paragraph of footnote sixty-five, the parenthetical at line eight
should begin "i.e." rather than "such as."
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injury resulting from plaintiff's being struck by a municipal sanitary land-
fill compactor, and the municipality defended by demonstrating that the
compactor was not among its insured vehicles.76 In the most puzzling pro-
nouncement of the period, the court of appeals said "we do not believe
that a municipality can selectively choose which motor vehicles it will in-
sure. ''77 Having thus apparently completely ignored the singular permis-
sive thrust of the entire statutory scheme,7 the court then found it neces-
sary to determine whether the compactor was a municipal "motor
vehicle" within the statute.7" Concluding that it was not, the court ob-
served that the evidence showed that the compactor was not designed to
haul passengers or freight, was required to be driven only on dirt, and
had never been driven off the landfill property." The court accordingly
affirmed summary judgement in favor of the municipality.'"

The final note on liability developments goes not to tort responsibility
but rather to the court of appeals' change of heart regarding quantum
meruit recovery. In February 1982 the court had analogized municipali-
ties to counties and reasoned that quantum meruit was not a remedy
available for use against either entity." In June 1982 the court retraced
its steps and arrived at a different destination." Referring to its earlier
endeavor as dicta, the court now discovered distinctions between munici-
pal and county contracting capabilities and concluded that, for an other-
wise unenforceable contract with a municipality, a recovery in quantum
meruit "is authorized to the extent of the value of the benefit that the
municipality receives.""

Zoning. On both procedural and substantive grounds the supreme
court continued its apparently endless evolution of the law of municipal
zoning. Illustratively, the case of Lindsey Creek Civic Association v. Con-

ed. 1977); see also F.P. Ss mu, THm LAw or MUmcwcAL ToRT LtABJUrv m GzoRG A 161 (3d
ed. 1980).

75. 162 Ga. App. 463, 291 S.E.2d 400 (1982).
76. The court agreed with the municipality that, absent the waiver by insurance, the

landfill operation was a governmental function for which the municipality enjoyed tort im-
munity. Id. at 463, 291 S.E.2d 400 at 401.

77. Id.
78. O.C.G.A. § 33-24-51(a) (Michie 1982), GA. CoDs ANN. § 56-2437(1) (Harrison 1977)

(code section provides that "[a) municipal corporation... in its discretion. . ." may pro-
vide for this insurance).

79. Id.
80. 162 Ga. App. at 464, 291 S.E.2d at 401-02. The court referred to photographs of the

compactor.
81. Id. at 464, 291 S.E.2d at 402.
82. Barge & Co. v. City of Atlanta, 161 Ga. App. 675, 288 S.E.2d 98 (1982).
83. City of St. Marys v. Stottler Stagg & Assocs., 163 Ga. App. 45, 292 S.E.2d 868 (1982).
84. This was true even though, because of its termination of the contract, the municipal-

ity did not receive the full value of the services thereunder. Id. at 46, 292 S.E.2d at 870.
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solidated Government" raised issues concerning the sufficiency of stand-
ing on the part of neighbors to enjoin the rezoning of property from resi-
dential to commercial. In a careful opinion, the court delineated the
precise questions presented" and declared the 'substantial interest-ag-
grieved citizen' test as dispositive of standing. 7 Under that approach, the
court discounted the neighbors' complaint of resulting increased traffic as
"a condition incident to urban living"" and diffused their fears of flood-
ing by emphasizing drainage conditions contained in the rezoning ordi-
nance." Neither general reduction in property values nor claims of nui-
sance aided the complainant, held the court, and thus they failed to show
that the trial judge's lack-of-standing decision was "clearly erroneous."'

In a somewhat different context, the property owners in Warshaw v.
City of Atlanta"1 sought the rezoning of the property upon which they
operated a business but complained that the municipality had invalidly
added conditions affecting parking and hours of operation." Affirming
summary judgement for the municipality, the court engaged the pre-
sumption of validity for conditional zoning ordinances, stressed the
neighborhood's legitimate concerns about parking and late hours, and
could find no 'clear and convincing evidence' of municipal unreasonable-
ness.s Refuting reliance upon a 1957 general statute requiring planning
commission consideration," the court declared that statute to be in con-
flict with the 1976 constitution's prohibition against limitation by the
General Assembly of municipal zoning.'9

85. 249 Ga. 488, 292 S.E.2d 61 (1982).
86. "[W]e deal here with the standing of neighbors to enjoin rezoning granted a property

owner, not the standing of neighbors to be heard by a governing authority when considering
a proposed zoning change." Id. at 490, 292 S.E.2d at 63.

87. The court deemed this test similar to the special damage standing test for public
nuisances. Id. at 492, 292 S.E.2d at 64. In Tate v. Stephens, 245 Ga. 519, 265 S.E.2d 811
(1980), the court had explained that, in order to satisfy the aggrieved citizen test, "a person
must demonstrate that his property will suffer special damage as a result of the decision
complained of rather than merely some damage which is common to all property owners
similarly situated." Id. at 520, 265 S.E.2d at 812.

88. 249 Ga. at 491, 292 S.E.2d at 63.
89. The court noted that those conditions are enforceable when permits are issued. Id. at

492, 292 S.E.2d at 64.
90. Id.
91. 250 Ga. 535, 299 S.E.2d 552 (1983).
92. The conditions had been added by oral motion during the municipal council meeting

at which the rezoning ordinance was adopted. Id. at 535-36, 299 S.E.2d at 553.
93. Id. at 536, 299 S.E.2d at 553.
94. GA. CoDz Am. § 69-1210, repealed by 1982 Ga. Laws 2107.
95. 250 Ga. at 537, 299 S.E.2d at 554 (construing GA. CoNsT. art. IX, § 4, para. 2, GA.

CoDS ANN. § 2-6102 (Harrison 1977) (art. IX, § 2, paras. 3, 4, 6(c), 7(a), § 3, para. 1(a), GA.
CoDS ANN. §§ 2-4903, -4904, -4906(c), -4907(a), -5001(a) (Harrison 1983)). The court noted
the statute's omission from the 1982 Official Code of Georgia Ann. Another case of the sur-
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Authorities. A highly noteworthy event of the survey period was the
hard-fought effort to overthrow a line of appellate decisions holding that
local hospital authorities, created pursuant to general statute, do not en-
joy sovereign immunity. For a good number of years the court of appeals
had read the statute's grant of power to hospital authorities to "sue or be
sued"" as constituting a waiver of immunity." Defendant in Medical
Center Hospital Authority v. Andrews" sought to convince the court of
the error of its ways. Upon the court of appeals' determination to stay the
course," the defendant obtained a grant of certiorari from the supreme
court.100

A majority of the court initiated its analysis of the issue by restating
two settled points: Georgia embraces the doctrine of sovereign immunity,
but the immunity may be waived. 1°1 Refuting defendant's reliance upon
recent decisions, the court conceded those decisions to deal with waiver
but held them unrelated to hospital authorities.1 "2 Indeed, concluded the
court, with knowledge of the hospital authority decisions, the General As-
sembly has continued the 'sue and be sued' authorization in the most re-
cent hospital authorities statute.'" The court concluded: "Accordingly,
we construe the intent of the General Assembly on reiterating the sue or
be sued language to be an express waiver of sovereign immunity for hos-
pital authorities.' ' 04

Of less lasting significance, perhaps, the court of appeals was called
upon in Starling v. Housing Authority'" to delineate the rights and re-
sponsibilities arising from a renovation agreement between the authority

vey period, City of Cordele v. Hill, 250 Ga. 628, 300 S.E.2d 161 (1983), found the court in
utter dissention over a zoning ordinance's reference to "mobile home." A four-justice major-
ity concluded that a dwelling fabricated in two separate units did not come within the refer-
ence requiring the home to arrive at the construction site as a complete dwelling unit. Id. at
628-29, 300 S.E.2d at 162.

96. O.C.G.A. § 31-7-75 (Michie 1982 & Supp. 1983), GA. COD AwN. § 8-i805 (Harrison
1979 & Supp. 1983) (new law provides that in the event that a hospital authority undertakes
to sell a hospital facility, this authority shall, prior to the execution of a contract of sale,
provide reasonable public notice of this sale and provide for a hearing to receive comments).

97. E.g., Hipp v. Hospital Auth., 104 Ga. App. 174, 121 S.E.2d 273 (1961).
98. 162 Ga. App. 687, 292 S.E.2d 197, aff'd, 250 Ga. 424, 297 S.E.2d 28 (1982).
99. 162 Ga. App. at 689, 292 S.E.2d at 199.

100. Medical Center Hosp. Auth. v. Andrews, 250 Ga. 424, 297 S.E.2d 29 (1982).
101. Id.
102. Id.; see, e.g., McCafferty v. Medical College of Georgia, 249 Ga. 62, 287 S.E.2d 171

(1982); National Distrib. Co. v. Department of Transp., 248 Ga. 451, 283 S.E.2d 470 (1981).
103. 250 Ga. 426, 297 S.E.2d 30 (citing GA. CODE ANN. § 88-1805(a) (Harrison 1978),

O.C.G.A. § 31-7-75 (Michie 1982 & Supp. 1983)). The court emphasized that it was dealing
with that language only as it appears in the hospital authorities statute.

104. 250 Ga. at 426, 297 S.E.2d at 30.
105. 162 Ga. App. 852, 293 S.E.2d 392 (1982).
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and a contractor. On the one hand, the court held the authority within its
contractual rights to terminate the contract when the contractor was una-
ble to complete the work within the specified time.10 ' On the other hand,
the court held the termination to eliminate the contract as the criterion
for measuring the contractor's recovery for materials and labor expended.
For the value of those items, the court concluded, quantum meruit be-
came the contractor's available remedy against the authority.107

II. COUNTIES

Officers and Employees. Dissatisfaction with the conduct of county
officials resulted in proceedings before both appellate courts during the
survey period. The supreme court, in Beauchamp v. Smith,108 was called
upon (by a county tax commissioner) to consider the validity of a removal
petition1' based upon the constitution's direction that county officers
"shall be removed upon conviction for malpractice in office."1 ° Affording
the challenger's objections a rather summary disposition, a majority of
the court held that the provision was sufficiently self-executing and that
it encompassed procedural guaranties of notice and hearing,,, Addition-
ally, the court held that allegations against the commissioner concerning
a failure to protect public funds in his charge were sufficient to assert
official "malpractice."112

Interestingly, the same constitutional provision played a part in the
contention the court of appeals considered in Palmer v. Wilkins.1 In
that case, the taxpayers sought to remove a county commissioner for al-
leged violation of statutory prohibitions 14 against purchasing goods for
the county from a partnership of which the Commissioner is a member.
As a primary defense, the commissioner argued that the statute had been
preempted by the constitution's provision sanctioning removal for mal-

106. The contractor, therefore, could not recover under the express contract. Id. at 852,
293 S.E.2d at 393.

107. Id. at 854, 293 S.E.2d at 394. On that point, the court reversed the trial court's
directed verdict for the housing authority. Id.

108. 250 Ga. 16, 295 S.E.2d 97 (1982).
109. The District Attorney filed the ptition for removal upon the recommendation of

the county grand jury. Id.
110. GA. CoNsr art. IX, § 1, para. 8, GA. Cone ANN. § 2-5808 (Harrison 1977) (art. IX, §

1, para. 3, GA. CODE ANN. 5 2-4803(a) (Harrison 1983)).
111. The court stated that the fact that now statutes also may cover the matter does not

exclude the effect of the provision of the constitution. 250 Ga. at 17, 295 S.E.2d at 98.
112. Id. This was the court's response to the charge of vagueness.
113. 163 Ga. App. 104, 294 S.E.2d 355 (1982).
114. O.C.G.A. § 36-1-14 (Michie 1982), GA. CODE ANN. § 23-1713 (Harrison 1971 & Supp.

1983).
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practice."' Experiencing little difficulty in rejecting that argument, the
court held further that the statutory phrase "upon proper proceedings"
sufficiently implied 'that the proceedings will be conducted in accordance
with due process requirements."1

Legislation. The period under study was remarkable in affording the
Georgia Supreme Court unusual opportunities to expound in detail upon
two of the historic means of legislating in the local government arena: the
local amendment to the constitution, and the population statute. Perhaps
the court was but anticipating the time when, under the constitution of
1983, it is supposed that those devices will be eliminated or will at least
be considerably diminished. 1"7

The local amendment, duly ratified by voters of the county, authorized
imposition of an excise tax upon the sale of alcoholic beverages in the
county.116 Sims v. Town of Baldwim'19 was the vehicle for conveying to
the court constitutional attacks upon the amendment. In a somewhat lei-
surely excursion, the court's opinion noted Georgia's prolonged proclivity
toward local amendments as well as Georgia's sustained criticism of that
tendency.11 0 Nevertheless, the court reasoned, the process is legal, its pur-
pose is to distinguish, constitutionally, one locality from the others, and it
is not invalid for succeeding in accomplishing that purpose. Thus, the
court rejected equal protection charges that the amendment invalidly
classified the county differently from other counties 1' and that it re-
sulted in higher beverage prices there than elsewhere.'" The fact that
liquor was not sold in the unincorporated areas of the county was likewise
unobjectionable to the court because any resident of the county purchas-
ing beverages there would pay the same tax.' 8

115. GA. CoNsT. art. IX, § 1, para. 8, GA. CODz ANN. § 2-508 (Harrison 1977) (art. IX, §
1, para. 3, GA. COD ANN. § 2-4803(a) (Harrison 1983)).

116. 163 Ga. App. at 110, 294 S.E.2d at 361. The court affirmed the trial court's judg-
ment and hence the jury's verdict against the commissioner. Id.

117. For a tentative discussion of the new Georgia Constitution's impact upon specific
aspects of local government law, see Local Government Law and the Constitution of
1983 Selected Shorts, reprinted in R.P. SzmrLL, ADDrIoNAL S=mDs ni GomOIA LocAL
GovzRsssNT LAw 65 (1963).

118. Sims v. Town of Baldwin, 249 Ga. 293, 293, 290 S.E.2d 433, 434-35 (1982).
119. Id. at 293, 290 S.E.2d at 433.
120. Id. at 294, 290 S.E.2d at 435.
121. The court stated that an equal protection issue would arise only when the amend-

ment arbitrarily classified persons or property within the county. Id. at 297, 290 S.E.2d at
437.

122. The court stated that under the amendment all similarly situated persons and
property within the county are treated equally. Id.

123. The court stated: "Any resident of Habersham County who purchases alcoholic
beverages within the county limits will be required to pay the excise tax; all residents of the
county will benefit from the taxes collected on alcoholic beverages." Id. at 299, 290 S.E.2d at

1983]



246 MERCER LAW REVIEW [Vol. 35

The population statute was one allowing counties within a population
range of from 90,000 to 140,000 to retain a percentage of the collected
school tax different from the percentage retained by other counties under
general law.lu Plaintiffs in Board of Commissioners v. Clayton County
School District" challenged the statute as special legislation conflicting
with general law" and, "for the benefit of lawyers and judges," the su-
preme court offered several observations on population statutes. 27 Al-
though classification by population is a permitted legislative approach,
summarized the court, there must be a reasonable relation between the
classification and the subject, and there must be a legitimate ground for
the classification and the subject a legitimate ground for differentia-
tion.' " Moreover, if a population statute applies to only one county, and
there are other counties with larger or smaller populations, "a presump-
tion arises that the population statute is a special law.'' z1 e This case
presented such a situation, the court concluded, and "[tjhere can be no
reasonable relationship ... between the population bracket established
and the amount retainable by the tax commissioner.'"0

Equally intriguing as a matter of legislative significance to local govern-
ments, Clayton County v. Otis Pruitt Homes, Inc."' yielded one of the
supreme court's first reactions to a constitutional provision that delegates
listed powers to local governments and directs that the legislature can, by
general statute, "regulate, restrict, or limit" those powers but cannot
"withdraw" them."3 Amounting to one of the rare instances in which the

438.
124. O.C.G.A. § 48-5-180 (Michie 1982 & Supp. 1983), GA. CoDs ANN. § 91A-1370 (Harri-

son 1980 & Supp. 1983).
125. 250 Ga. 244, 297 S.E.2d 724 (1982).
126. The challenge was that the statute violated the constitution's command that "Laws

of a general nature shall have uniform operation throughout the State, and no special law
shall be enacted in any case for which provision has been made by an existing general law
... ." GA. CoNsT. art. I, § 2, pars. 7, GA. CODE ANN. § 2-210 (Harrison 1977) (art. III, } 6,
GA. CODE ANN. § 2-1104(a), (c) (Harrison 1983)).

127. The case had actually been settled prior to the court's decision. 250 Ga. at 247 n.8,
297 S.E.2d at 726 n.8.

128. Id. at 246, 297 S.E.2d at 726.
129. Id.
130. Id. at 247, 297 S.E.2d at 726. The court's decision that the population statute was

invalid as a special statute because of the absence of a rational relationship is interesting.
Under the constitution's prohibition, an unsuccessful population statute would appear inva-
lid, not as a special statute, but simply as an effort at a general statute that does not "have
uniform operation throughout the State." GA. CoiNrr. art. I, § 2, para. 7, GA. CODE ANN. § 2-
210 (Harrison 1977) (art. I, § 6, GA. CoDE ANN. § 2-1104(a), (c) (Harrison 1983). Under the
latter approach, the population statute would be invalid whether or not there was conflict-
img general legislation on the subject.

131. 250 Ga. 505, 299 S.E.2d 721 (1983).
132. GA. CoNer. art. IX, § 4, para. 2, GA. CoDs ANN. % 2-6102 (Harrison 1977) (art. IX,
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General Assembly is prohibited from enacting general statutes on matters
of local government, 133 the provision buttressed the county's attack upon
a general statute that preempts local government approval of factory-
built housing once state approval has taken place.1" Rebuffing the attack,
the supreme court deemed that general statute to constitute only a "re-
striction" and not a "withdrawal."' " The court held, accordingly, that
state approval of the homes in issue entitled the applicant to a county
building permit.'"

Power. Absent any particular unifying theme, several controversies re-
solved during the survey period yielded an assortment of interesting is-
sues concerning county power. According to the court of appeals, its deci-
sion in Mallory v. Upson County Board of Education'" established as an
initial precept a county school board's power to exercise eminent domain
under the "Special Master" proceeding. 1" That power established, how-
ever, the more troublesome issue to the court was the board's authority to
condemn property outside its boundaries for an athletic track. Emphasiz-
ing a strict construction approach to the power of extraterritorial con-
demnation, the court refused to view an athletic track as an exception to
the general rule or as constituting the subject of an implied or incidental
power.'3" Indicating that its approach might be otherwise were the county
school for which the track was needed itself located within county territo-
rial limits,140 the court forcefully drew the following line: "[Wie hold that,
in attempting to condemn condemnee's property outside its jurisdiction

2, paras. 3-4, 6-7, § 3, para. 1, GA. COD ANN. §§ 24903-4904, -4906(c), 4907(a), -5001 (Har-
rison 1983)).

133. For early conjecture on the point, see Sentell, Local Government "Home Rule": A
Place to Stop?, 12 GA. L. Rzv. 805 (1978), reprinted in R.P. SzNTm, ADDrTIONAL STvMu s IN
GRoRGIA LOCAL GOVERNMENT LAW 89 (1983).

134. O.C.G.A. § 8-2-112 (Michie 1982 & Supp. 1983), GA. CODE ANN. § 92A-2403 (Harri-
son 1978 & Supp. 1983). The county was claiming a right of final approach prior to issuing a
building permit.

135. The court stated that "[t]he General Assembly may by general law preempt a local
law and may by general law restrict the manner in which a county regulates." 250 Ga. at
506, 299 S.E.2d at 722.

136. Id.
137. 163 Ga. App. 377, 294 S.E.2d 599 (1982).
138. Id. at 377-78, 294 S.E.2d at 600. The court conceded that the issue may previously

have been in doubt but held a 1967 amendment to clarify legislative intent that school
boards be included as condemnors. Id. at 379, 294 S.E.2d at 601. The Special Master Act
was included in O.C.G.A. §§ 22-2-100 to -114 (Michie 1982 & Supp. 1983), GA. CoDR ANN. §§
36-601a to -617a (Harrison 1982 & Supp. 1983).

139. 163 Ga. App. at 379-80, 294 S.E.2d at 601. For analysis, see Sentell, Extraterritorial
Power in Georgia Municipal Law, 12 GA. L. Rav. 1 (1977), reprinted in R.P. SENTILL, ADDI-
TIONAL STUDES IN GEoRGIA LOCAL Govmm mEr LAw 157 (1983).

140. 163 Ga. App. at 380, 294 S.E.2d at 602. Both the county school and the proposed
track were located inside a municipal school district. Id. at 377, 294 S.E.2d at 599.
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for the purpose of constructing an athletic track adjacent to a school also
outside its jurisdiction, the condemnor exceeded its authority."1"'

Calling upon the supreme court to mediate an intracounty power dis-
pute, Wheeler v. DeKalb County142 concerned control over a juvenile de-
tention facility. Holding that under a 1980 statutory revision, 4 basic
control passed from the county juvenile court judge to the State and, by
agreement of the State, to the county commissioners,1" the court could
find no abuse of discretion in the commissioners' decision to utilize the
facility for adult detentions. 45 Rejecting the juvenile judge's argument
that a facility constructed with bonds issued for juvenile detentions could
not be diverted to a different use, the court distinguished between the
expenditure of bond funds and the use of a public building.14

' Although
bond funds can be used only for their designated purpose, held the court,
a building constructed from those funds is not committed for all time to
that purpose."' 7

Purporting to deny yet again a power thwarted on two prior occa-
sions,'" the supreme court, in DeKalb County v. Georgia Power Co.,"'
indicated scant appreciation of the county's tenacity. Denying existence
of county authority similar to that admittedly possessed by municipali-
ties, the court summarily reaftfrmed that a county "is not entitled to ex-

141. Id. at 382, 294 S.E.2d at 603.
142. 249 Ga. 678, 292 S.E.2d 855 (1982).
143. 1980 Ga. Laws 1046.
144. Under that agreement, the state reimbursed the county for operating a juvenile de-

tention facility. 249 Ga. at 682-83, 292 S.&2d at 859-60.
145. Id. at 683-84, 292 S.E.2d at 860. The board of commissioners made that decision at

the plea of the county sheriff who contended that the facility was being underutilized and
that it was badly needed to relieve overcrowded adult jails. Id. at 683, 292 S.&2d at 860. For
an analysis of the element of local government discretion, see Sentell, Discretion in Georgia
Local Government Law, 8 GA. L. Rxv. 614 (1974), reprinted in R.P. SmizinL, STumIs iN
GsoRGA LocAL Govwoiawr LAw 651 (3d ed. 1977).

146. Given a change in circumstances, reasoned the court, "it would be senseless to re-
quire that the building continue to be used for its original purpose." 249 Ga. at 683, 292
S.E.2d at 859. In another intracounty dispute of the period, Grimsley v. Twiggs County, 249
Ga. 632, 292 S.E.2d 675 (1982), the court agreed with the "inherent power" of the superior
court judge to mandamus county commissioners to pay for temporary clerical personnel in
the judge's office during the terms of court.

147. 249 Ga. at 683, 292 S.E.2d at 859. In another case of the period concerning decisions
to be made in county elections, the court held that "a voter could not be a petitioner for a
liquor election if his name had been stricken from the voter registration list between the
date of the last general election and the date of the petition." Abercrombie v. Shaddix, 250
Ga. 170, 172, 295 S.E.2d 832, 833 (1982).

148. See DeKalb County v. Atlanta Gas Light Co., 230 Ga. 65, 67, 195 S.E.2d 427, 428
(1973); DeKalb County v. Atlanta Gas Light Co., 228 Ga. 512, 514, 186 S.E.2d 732, 734
(1972).

149. 249 Ga. 704, 292 S.E.2d 709 (1982).
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tract from the power company a tax, franchise fee, rental fee, or other
charge (however designated) in return for permission to use the county's
road rights-of-way outside of municipalities for the erection, maintenance
and use of power transmission lines."'"

Taxation. Selected instances of county ad valorem tax litigation dur-
ing the period under review touched upon a wide array of basic issues. No
issue is more basic than the type of property interest subjected to taxa-
tion, and that was the subject of Clayton County Board of Tax Assessors
v. City of Atlanta."" Working between well established Georgia concepts,
the court of appeals concluded that a corporation's interest in central
commissary facilities at an airport, leased by the corporation from a mu-
nicipality, was a nontaxable usufruct rather than a taxable estate for
years. '1 5 Reviewing the trial judge's findings, as well as provisions of the
lease itself,'" the court found conveyance of only "a circumscribed and
limited use of the premises," not subject to county taxation.'" On the
ground that the property was being used for airport purposes, encompass-
ing the public's convenience and welfare in using the facility, the court
held the municipality's interest in the property also exempt from taxa-
tion.'" Concerning yet another parcel of municipal property, however,
which was leased to a corporation for inflight food and beverage catering
service, the court drew the line. On the rationale that the public's equal
and uniform use of that property was not preserved by the lease, as statu-
torily required for exempt public airport property,'" the court held the

150. Id. at 705, 292 S.E2d at 710. The court thus affirmed the trial judge's mandamus
ordering the county to issue a permit for construction of the power line. Id. at 707, 292
S.E.2d at 712. The county fared no better in Schulman v. Fulton County, 249 Ga. 852, 295
S.E.2d 102 (1982). In Schulman, the county sought to revoke a special use permit for a
swimming pool lighting system, which it had earlier issued upon certain modifications. The
court held that plaintiff, having made those modifications in reliance on the permit, had
acquired a vested interest in the permit and the county was without authority to reconsider
its decision granting the permit. Id. at 853, 295 S.E.2d at 103.

151. 164 Ga. App. 864, 298 S.E.2d 544 (1982).
152. Id. at 864, 298 S.E.2d at 546-48. For treatment of the issue, see Sentel, Caesar

Confronts Caesar: Local Government Property Taxation and Local Government Prop-
erty, 31 Mmncun L. Rzv. 293 (1979), reprinted in &.P. SENmTE, ADDrIToNAL STuonms i

GEORGIA LOCAL Govwuwr LAw 261 (1983).
153. The lease restricted the lessee's rights in respect to subletting, assignment, and im-

provements. 164 Ga. App. at 866, 29.8 S.F.2d at 547.
154. Id.
155. Id. at 868-69, 298 S.E.2d at 548. The constitution, GA. CoNST. art. VII, § 1, para. 4,

GA. CODE ANN. § 2-4604 (Harrison 1977 & Supp. 1983) (art. VII, 2, paras. 1-4, GA. CODE
ANN. §§ 2-3801 to -3804 (Harrison 1983)), authorizes tax exemption of public property, and
statutory law, then codified at O.C.G.A. § 6-3-20 to -21 (Michie 1982 & Supp. 1983), GA.
CoDE ANN. §§ 11-201 to -202 (Harrison 1973 & Supp. 1983), declares that municipal airport
property is public).

156. O.C.G.A. §§ 6-3-20 to -21 (Michie 1982), GA. ConE ANN. §§ 11-201 to -202 (Harrison

19831
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municipality liable for taxes to the county.187

An equally fundamental issue in the law of ad valorem taxation, and
typically the subject of heated controversy, is that of valuation. In
Dougherty County Board of Tax Assessors v. Burt Realty Co.,," the su-
preme court agreed with owners of multiple residential building lots that
realty and tangible personalty must be taxed uniformly, at fair market
value, and at the same rate.15 Yet the court rejected the owners' conten-
tion that assessors were acting illegally in valuing merchants' inventory at
cost plus processing expenses and valuing building lots at retail price.
The court observed that "there is no requirement that the same method
be utilized to determine what the fair market value is."' "

In the rather unusual instance of Presley v. Payne,161 the court of ap-
peals affirmed a trial judge's denial of an application by county tax asses-
sors for contempt against a taxpayer who allegedly failed to produce cer-
tain business records. The court's unreceptiveness to the application
focussed upon the assessors' failure to schedule a required hearing as well
as upon the court's conclusion that the assessors were merely "investigat-
ing" the tax liability of the taxpayer."

Liability. Although historically more confined than the liability of
municipalities, Georgia county liability typically draws its own share of
litigation. An apt example of this year's activity, Nelson v. Spalding
County'" presented claims arising from an automobile collision at an in-
tersection where a county stop sign was missing. Affirming summary judg-

1973 & Supp. 1983).
157. 164 Ga. App. at 871, 298 S.E.2d at 550. The court reasoned that the lease did not

require the lessee to contract with any airline to provide catering service and that the lease
allowed it to discriminate among those with whom it contracted. Id. at 870, 298 S.K2d at
549-50.

158. 250 Ga. 467, 298 S.E.2d 475 (1983) (U.S. appeal pending).
159. Id. at 46889, 298 S.F2d at 476.
160. Id. at 469, 298 S.E.2d at 476. In another case of the period, In re Board of Twiggs

County Commise'rs, 249 Ga. 642, 292 S.K2d 673 (1982), the court held that the superior
court judge, acting under statutory provisions for emergency and temporary tax measures,
was empowered to set the millage rate for temporary tax collections and thus had not in-
vaded exclusive powers of the county commissioners who had been unable to obtain an ap-
proved tax digest for the year. In contrast, Brown v. Wetherington, 250 Ga. 682, 300 S.E.2d
680 (1983), featured the supreme court's reversal of a trial judge's removal of tax assessors
for alleged discrimination in assessments. A majority of the court held that the allegations
in a taxpayer's petition were inadequate to inform the assessors of the alleged misconduct.
Id. at 686, 300 S.E.2d at 683.

161. 163 Ga. App. 89, 294 S.E.2d 199 (1982).
162. Id. The court seemed to interpret the statute as not requiring a taxpayer to comply

with a subpoena unless a hearing was scheduled in which the taxpayer was required to ap-
pear. Id.; see O.C.G.A. § 48-5-300 (Michie 1982), GA. CoDe ANN. § 91A-1441 (Harrison 1980
& Supp. 1983).

163. 249 Ga. 334, 290 S.E.2d 915 (1982).
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ment in favor of the county, the supreme court reaffirmed both that the
Constitution's court-of-claims provision commanded county immunity'"
and that counties "may [not] be sued in nuisance for personal injury
damages."'" The court drew the line, however, in respect to the claim
against the county warden.1" The warden's duty to replace and repair
signs was "ministerial," thus subject to damage suits, and was not prop-
erly disposable by summary judgment.1' 7 On the other hand, the warden's
decision on office procedures for reporting and repairing signs was a mat-
ter of discretion, and his negligence in that respect gave no rise to a cause
of action.'"

For claims upon which a county may be responsible, statutory law has
long required presentation of such a claim within twelve months after
accrual.'"1 The requirement contains an exception for persons under disa-
bility, however, and in Maddox v. Hall County 70 the court of appeals
held that the claimant's imprisonment constituted sufficient disability to
toll the running of the twelve-month period until incarceration ended. 17

The supreme court was similarly unreceptive to the application of the
requirement in DeKalb County v. Bolick.17' Denying the county's conten-
tion that the requirement barred a contempt proceeding because the pro-
ceeding was brought more than twelve months after the county failed to
abate a continuing nuisance,178 the court emphasized that "[w]e will not

164. Id. at 335-36, 290 S.E.2d at 918 (construing GA. CONsr. art. VI, § 5, para. 1, GA.
CODE ANN. § 2-3401 (Harrison 1977 & Supp. 1982) (art. 1, § 2, para. 9, GA. CoDE ANN. § 2-
209 (Harrison 1983)). The court also noted statutory declaration of county immunity then
codified at O.C.G.A. § 36-1-4 (Michie 1982), GA. CODE ANN. § 23-1502 (Harrison 1971). 249
Ga. at 335, 290 S.E.2d at 918.

165. 249 Ga. at 335, 290 S.E.2d at 918.
166. The warden was the county official in charge of stop signs on county roads. Id. at

336, 290 S.E.2d at 918.
167. Id. at 337, 290 S.E.2d at 919. The court held that there were genuine, unresolved

factual issues for jury trial. Id.
168. Id. Liability in respect to discretionary functions requires fraud or corruption. Id. at

336, 290 S.E.2d at 918. For a general discussion of the subject, see Sentell, Georgia Local
Government Officers: Rights for Their Wrongs, 13 GA. L. Rzv. 747 (1979), reprinted in
&.P. SENTELL, ADDITIONAL STUDIES N GEORGIA LocAL GovumNEwr LAw 419 (1983).

169. O.C.G.A. § 36-11-1 (Michie 1982), GA CODE ANN. § 23-1602 (Harrison 1971).
170. 162 Ga. App. 371, 291 S.E.2d 442 (1982). Plaintiff brought this action for injuries

that he had allegedly received while incarcerated in the county jail.
171. Id. at 372, 291 S.E.2d at 444. In reaching this conclusion, the court disagreed with

an earlier federal decision, which conjectured that Georgia courts no longer considered im-
prisonment sufficient disability to toll the statute. Id. at 371, 291 S.E.2d at 443.

172. 249 Ga. 843, 295 S.E.2d 92 (1982).
173. The failure to abate the nuisance was in violation of an earlier injunction that

plaintiff had obtained against the county. Plaintiff brought the present proceeding more
than twelve months after the most recent flooding. Id. at 843-44, 295 S.E.2d at 93.
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reward delay." 174 Once the claimant had given sufficient original notice to
abate the nuisance, he was entitled to his remedy "regardless of whether
or when subsequent injuries occurred on his property as a result of the
continuing nuisance of excess water."17'

The federal civil rights ("Section 1983")7e blitz against local govern-
ment immunity, noted in respect to municipalities,1 77 was also directed
against counties this year. In Baranan v. Fulton County,'7 8 plaintiff
sought to use this approach against county maintenance of a 'continuing
nuisance' in diverting water across his property. Affirming the trial judge
in striking plaintiff's claim, the supreme court offered the following
glimpse into its assessment of the matter: 17

There is probably a potential federal constitutional issue in every suit
against the state or its agents. While the broad purpose of 42 USC sec.
1983 is to guarantee protection of federal rights, the federal courts have
not read it as a vehicle for plaintiffs to litigate all simple tort suits (tradi-
tionally state protected rights) as federal constitutional violations ....
We do not intend to expand the scope of sec. 1983 actions beyond the
limits set forth by the federal courts.'

Zoning. Continuing its analytical focus upon legal standing in local
government zoning,' s ' the supreme court rejected attacks upon a county
rezoning decision in Powers Ferry Civic Association v. Life Insurance
Co.'" The decision was one by county commissioners granting rezoning
petitions of a property owner, and the attacks came from civic associa-
tions and area owners of other property. Reaffirming the lack of standing

174. Id. at 844, 295 S.E.2d at 94. The court said that otherwise "a county could force a
complainant to reassert his claim if the county delayed its compliance for more than twelve
months from the time of the injury originally complained of." Id. at 844, 295 S.E.2d at 93-
94.

175. Id. at 844, 295 S.E.2d at 94. The court, however, did reverse the trial court's award
of attorneys' fees against the county.

176. 42 U.S.C. 1 1983 (1976 & Supp. 1981).
177. See supra text accompanying notes 68-72.
178. 250 Ga. 531, 299 S.E.2d 722 (1983) (U.S. appeal pending).
179. The court explained that nuisances have traditionally been considered a matter of

state liability law and that in Georgia such an action against a court is handled under the
taking-or-damaging provision of the Georgia Constitution. Id. at 532, 299 S.E.2d at 724; see
GA. CoNsT. art. I, § 3, para. 1, GA. CODE ANN. § 2-301 (Harrison 1977 ) (art. 1, § 3, paras. 1-3,
GA. CoDE ANN. § 2-301, -302, 1102(b) (Harrison 1983)). The court observed that "this does
not necessarily mean that the same facts raise a valid cause of action under parallel provi-
sions of the United States Constitution." 250 Ga. at 533, 299 S.E.2d at 724.

180. 250 Ga. at 533, 299 S.E.2d at 724-25 (citations omitted). The court cited Parratt v.
Taylor, 451 U.S. 527 (1981), and York v. City of Cedartown, 648 F.2d 231 (5th Cir. 1981).

181. The court relied upon its recent decision, in Lindsey Creek Area Civic Ass'n v. Con-
solidated Gov't, 249 Ga. 488, 292 S.E.2d 61 (1982), see supra text accompanying notes 84-89.

182. 250 Ga. 419, 297 S.E.2d 477 (1982).
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by civic associations that do not own property affected by the contested
rezoning, the court could find no sufficient special damage allegations by
plaintiffs who were property owners.'" A complaint merely of trash and
debris accumulation was not an objection to a consequence of the rezon-
ing, said the court, and fears of possible flooding did not survive water
retention conditions specifically included in the rezoning order.'"

Issues of standing aside, in Brown v. Dougherty County,'" the court
yet again delineated the respective burdens of a landowner seeking rezon-
ing and a county unreceptive to that request. Holding the landowner, via
expert testimony on financial loss and on insubstantial public benefit, to
have carried his initial burden in rebutting the presumption of validity of
the county's denial, a majority of the court viewed the county as having
failed to justify its position.'" Testimony by two residents of the affected
area and depositions by county commissioners were simply insufficient,
the court held, "to offset the substantial injury to Brown [the landowner]
under the present zoning system." 6 7

III. LEGISLATION

Although space limitation does not permit discussion, perhaps the fol-
lowing synopses will flag attention to several noteworthy statutes enacted
by the 1983 General Assembly.

Annexation. Declares territory deannexed from a municipality by lo-
cal statute not thereafter subject to "home rule" annexation for a period
of five years.1"

Officers and Employees. (1) Prohibits local statute from abolishing,
shortening, or lengthening term of elected office, during the term of office,
unless approved in local referendum; z6' (2) prohibits local government of-
ficers and employees from selling property to local government, with
specified exceptions;'" (3) provides minimum funding standards for local
government retirement pension systems and prescribes procedures for

183. Id. at 421, 297 S.E.2d at 478-79.
184. 250 Ga. at 420-21, 297 S.E.2d at 478. The court also rejected plaintiffs' charge of

lack of notice and hearing. Id. at 421, 297 S.E.2d at 479.
185. 250 Ga. 658, 300 S.E.2d 509 (1983).
186. Id. at 659-60, 300 S.E.2d at 510-11. Justices Marshall and Weltner dissented. Id. at

660, 300 S.E.2d at 511.
187. Id. (citing Barrett v. Hamby, 235 Ga. 262, 219 S.E.2d 399 (1975)).
188. O.C.G.A. § 36-35-2 (b) (Michie Supp. 1983), GA. CODs ANN. § 69-1016(b) (Harrison

Supp. 1983).
189. O.C.G.A. § 1-3-11 (Michie Supp. 1983), GA. CODs ANN. § 102-118 (Harrison 1983).
190. O.C.G.A. § 16-10-6 (Michie 1982 & Supp. 1983), GA. CODs ANN. § 26-2306 (Harrison

& Supp. 1983) (the 1983 amendment deleted former subsection (a) and (c) and redesignated
former subsection (b) as present subsection (a)).
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legislature's enactment of retirement or pension legislation;19" and (4)
permits disqualified probate judge (other than disqualification for unlaw-
ful conduct) to appoint an attorney to exercise probate court
jurisdiction.19"

Legislation. (1) Defines and prohibits enactment of "population
bills" 1 and (2) provides a new, and less demanding, procedure for adver-
tising notice of intention to introduce local bills.'"

Finances. (1) Revises procedures for issuance of local government
bonded debt;195 and (2) authorizes state grants to local school systems for
funds lost by legislative revision of the method of taxing financial
institutions.""

Taxation. (1) Authorizes municipal and county taxation of life insur-
ance companies, with Commissioner of Insurance collecting and distribut-
ing the proceeds; 1 ' (2) requires new agreement for distribution of sales
tax receipts when a new qualified municipality in the county participates
in the plan, and provides for pro rata distribution of the share of a mu-
nicipality that ceases to participate;'" (3) declares that when lands are
leased by local governments to private parties, the interests created in the
private parties are subject to ad valorem taxation;1" (4) provides for pref-
erential ad valorem tax assessment of real property devoted to bona fide
agricultural purposes, and specifies conditions and procedures.3 "0

Authorities. (1) Allows local hospital authority to deal with its own
members if member discloses interest and does not participate in author-
ity's decision"' and (2) requires downtown development authorities to

191. O.C.G.A. tit. 47, ch. 20 (Michie Supp. 1983), GA. CoDE ANN. tit. 78, ch. 16 (Harrison
Supp. 1983).

192. O.C.G.A. § 15-9-13(a) (Michie Supp. 1983), GA. CODE ANN. 5 24-1710(a) (Harrison
Supp. 1983).

193. O.C.G.A. 9 28-1-14 [28-1-15] (Michie Supp. 1983), GA. Cons ANN. § 47-124 (Harri-
son Supp. 1983) (because the General Assembly enacted two code sections designated as
"28-1-14", this one section appears with the unofficial designation "28-1-15").

194. O.C.G.A. § 28-1-14 (Michie Supp. 1983).
195. O.C.G.A. § 36-82-1(d) (Michie Supp. 1983), GA. CODE ANN. § 87-201(d) (Harrison

Supp. 1983).
196. O.C.G.A. § 20-2-360 (Michie Supp. 1983), GA. CODE ANN. § 32-873 (Harrison Supp.

1983).
197. O.C.G.A. § 33-8-8.1 (Michie Supp. 1983), GA. CODE ANN. § 56-1310.1 (Harrison

Supp. 1983).
198. O.C.G.A. § 48-8-89.1 (Michie Supp. 1983), GA. CODE ANN. § 91A-4608.1 (Harrison

Supp. 1983).
199. O.C.G.A. § 6-3-21 (Michie Supp. 1983), GA. CODE ANN. § 11-202 (Harrison Supp.

1983).
200. O.C.G.A. § 48-5-7(b) (Michie Supp. 1983), GA. CODE ANN. § 91A-1019(b) (Harrison

Supp. 1983).
201. O.C.G.A. § 31-7-74(b) - (c) (Michie Supp. 1983), GA. CODE ANN. § 88-1804(b) - (c)

(Harrison Supp. 1983).
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make annual filings with Department of Community Affairs of obligations
issued, and changes provisions on conflicts of interests.20

202. O.C.G.A. § 36-42-9(c) (Michie Supp. 1983), G& CODE ANN. § 69-1507b (Harrison
Supp. 1983).
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