Juvenile Court Practice and
Procedure
by Glen W. Clark*

I.

LEGISLATION

The 1983 session of the Georgia General Assembly passed three bills
that either amended the Juvenile Court Code' or were otherwise relevant
to juvenile practice.
The first of the three was Senate Bill 180,' signed by the Governor on
March 15, 1983, and effective as of that date. This bill revised section 1511-35 of the Official Code of Georgia Ann.8 to add restitution as a dispositional alternative in delinquency cases. The 1980 General Assembly had
enacted legislation encouraging the use of restitution in criminal cases
and had specifically made it applicable to juvenile cases.' Although the
concept has been used widely in the disposition of juvenile court cases, it
has not heretofore been addressed in the Juvenile Court Code itself.
These new provisions authorize the use of restitution simultaneously
with any other order of the court, including commitment to the Division
of Youth Services. Enforcement of restitution orders may be transferred
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to the Division of Youth Services or, should the subject change his residence, to other juvenile courts. Restitution orders will not be enforced
while a juvenile is in a youth development center, however, unless the
Director of the Division of Youth Services certifies that a restitution program is available at the facility to which the child is committed. The
child or his parents will make payment of funds under restitution orders
directly to the juvenile court that issued the order.6
The revised section 15-11-35 retains a 1982 amendment, scheduled to
have become effective July 1, 1983, that authorizes suspension of driver's
licenses of juveniles found to have committed delinquent acts. 7 A court
can order suspension until the child reaches age eighteen or, if the child
does not yet have a driver's license, he can be barred from getting one for
any period of time prior to becoming eighteen.
The second bill, Senate Bill 178,8 amended Official Code of Georgia
Ann. section 49-5-10(i)(1),9 which authorized taking into custody without
a warrant delinquent or unruly juveniles who escape from institutions or
break conditions of their supervision. The amended section permits
Youth Services Regional Program Directors, who previously had to review
requests for warrantless apprehensions personally, to delegate this responsibility. The bill also broadened the definition of escapes to which
the warrantless procedure applies. The definition now includes escape
from custody generally, as well as escape from institutional custody.
The third bill, House Bill 58,10 amended Official Code of Georgia Ann.
section 15-11-16, 1 which requires that disposition of juveniles adjudicated delinquent or unruly be decided by the court in the county of their
residence. 1 ' The section as amended provides that when a juvenile court
adjudicates the delinquency or unruliness of several children who have
participated in the same act, and any of them are residents of the county
where the court is sitting, disposition can be ordered for all of the
juveniles, including nonresidents."'
Prior to the disposition of a nonresident juvenile the adjudicating court
is required to notify the court of the county in which the child resides of
the fact of adjudication and the date set for the dispositional hearing, and
6.
7.
Supp.
S.
9.
Supp.
10.
11.
Supp.
12.
13.

1983 Ga. Laws 243.
O.C.G.A. § 15-11-35(b) (Michie Supp. 1983), GA. CODE Am. § 24A-2302(b) (Harrison
1983).
1983 Ga. Laws 242.
O.C.G.A. § 49-5-10(i)(1) (Michie 1982), GA. CODE ANN. § 99-213(i)(1) (Harrison
1983).
1983 Ga. Laws 417.
O.C.G.A. § 15-11-16 (Michie Supp. 1983), GA. COD ANN. § 24A-1201 (Harrison
1983).
Id. § 15-11-16(b), GA. CoDE ANN. § 24A-1201(b).
Id. § 15-11-16(c), GA. CoDE ANN. § 24A-1201(c).
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to request information and recommendations relevant to the disposition. 14 The adjudicating court is to consider recommendations received
but the recommendations are not binding. 15 The revised section includes
definitions of "adjudicating court," "nonresident child," and "resident
child.""' In other respects the section is unchanged.
II. THE CASES
A.

Delinquency

Surprisingly few of the juvenile court cases appealed during the survey
year dealt with delinquency. Two of the cases that did deal with delinquency concerned evidentiary issues not peculiar to juvenile law and will
not be discussed here.17 The others are reviewed below.
In Fulton County Detention Center v. Robertson,18 the Georgia Supreme Court held that voluntary appearance by a juvenile, his parents,
and his attorney at a detention hearing without objection constituted an
implied waiver of service. Georgia Code Ann. section 24A-1701(b) requires that juveniles over the age of fourteen be personally served. Robertson had not been served, nor had he objected to failure of service at
the hearing.20 After the juvenile court ordered detention, the custodial
parent raised the issue by bringing a habeas corpus petition.21
3 the supreme court again dealt with the
In Howe v. State,2
admissibility of incriminating statements made by juveniles while in police custody.
Howe was a murder case tried in superior court. The juvenile defendant,
advised of his right to counsel prior to admitting the shooting, had signed
a written waiver. A juvenile officer was present when defendant's rights
were read, but defendant's mother had not yet arrived. When she did, she
was allowed to see him immediately. She was not, however, advised of her
14. Id,
15. Id.
16. Id. § 15-11-16(a)(I)-(3) (Michie Supp. 1983), GA. CODz ANN. § 24A-1201 (Harrison
Supp. 1983).
17. W.B.S. v. State, 163 Ga. App. 471, 294 S.E.2d 705 (1982) (fingerprint expert stipulated as being qualified cannot be required on cross examination to introduce magnification
of prints to demonstrate all points of similarity); In re F.J., 163 Ga. App. 411, 294 S.E.2d
630 (1982) ("[sjlight evidence from an extraneous source identifying the accused as a participant in the criminal act will be sufficient corroboration of the accomplice to support a
verdict" (citing Jones v. State, 139 Ga. App. 643, 646, 229 S.E.2d 121, 124 (1976)).
18. 249 Ga. 864, 295 S.E.2d 101 (1982).
19. O.C.G.A. § 15-11-26(c) (Michie 1982), GA. CODE ANN. § 24A-1701(b) (Harrison 1981).
20. 249 Ga. at 864, 295 S.E.2d at 102.
21. Id.
22. 250 Ga. 811, 301 S.E.2d 280 (1983).
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son's right to counsel. Although it was not known that the victim had
died when defendant first admitted responsibility for the shooting, he
knew this when he signed a written statement admitting responsibility.
Defendant signed the statement after his mother had arrived and in her
presence.' In deciding that the statement was freely and voluntarily
given, the court applied the 'totality of the circumstances test,' first used
in Riley v. State" and elaborated on in Crawford v. State." The court
reviewed the facts in light of the nine test factors set forth in Riley" and
Crawford and agreed that the juvenile had understood and waived his
rights and that the trial court had properly admitted his statements into
evidence.' 7
The concept of restitution has become increasingly important in juvenile court law during recent years. Designed for adults, the Georgia statute on restitution" embodies principles that apply to juveniles as well."'
Under the statute, a probationer cannot be required to make restitution
when the amount involved is in dispute."
In In re J.C.,' 1 a thirteen-year-old boy had damaged the victim's motor
vehicle while on a 'joy ride."' The court found the juvenile to be delinquent and ordered restitution in the amount of $1492. Appellant challenged the accuracy of this figure, arguing that the record included no
evidence from which a proper determination of the amount of damage to
the vehicle could be determined. The only evidence offered was a repairman's estimate introduced by the victim." This was hearsay and should
23. Id.
24. 237 Ga. 124, 226 S.E.2d 922 (1976).
25. 240 Ga. 321, 240 S.E.2d 824 (1977).
26. The court in Riley set forth the following factors to be considered in the totality of
the circumstances test:
(1) age of the accused; (2) education of the accused; (3) knowledge of the accused
as to both the substance of the charge... and the nature of his rights to consult
with an attorney and remain silent; (4) whether the accused is held incommunicado or allowed to consult with relatives, friends or an attorney; (5) whether the
accused was interrogated before or after formal charges had been filed; (6) methods used in interrogations; (7) length of interrogations; (8) whether vel non the
accused refused to voluntarily give statements on prior occasions; and (9) whether
the accused has repudiated an extra judicial statement at a later date.
237 Ga. at 128, 226 S.E.2d at 926, quoted in Howe, 250 Ga. at 812, 301 S.E.2d at 281.
27. 250 Ga. at 813, 301 S.E.2d at 282.
28. O.C.G.A. tit. 17, ch. 14, art. 1 (Michie 1982) (formerly GA. Coos ANN. ch. 27-30 (Harrison 1983)).
29. P.R. v. State, 133 Ga. App. 346, 210 S.E.2d 839 (1974).
30. O.C.G.A.§ 17-14-9 (Michie 1982), GA. CODE ANN. § 27-3009 (Harrison 1983).
31. 163 Ga. App. 822, 296 S.E.2d 117 (1982).
32. Id. at 822, 296 S.E.2d at 118.
33. Id.
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not have been admitted." The court, however, found that there was ample evidence of damage having been inflicted. Since the only issue was the
dollar amount, the court of appeals authorized the juvenile court to conduct another adjudicatory hearing to establish this and, once having done
this, to reinstate the restitution requirement." In doing this, the court
applied the principle that juvenile courts retain jurisdiction over children
on probation for purposes of enforcement."
The court in the case of In re L.L.'" was concerned with a transfer
proceeding under Georgia Code' Ann. section 24A-2501." Subsection
(a)(3)(ii) of this section establishes as one of the requirements for transfer
of a juvenile to superior court for trial as an adult that "the child is not
commitable to an institution for the mentally retarded or mentally ill. " 3
In this case, a fifteen-year-old juvenile was charged with the murder of
his ten-year-old sister. It was not disputed that the juvenile was mentally
retarded, had an I.Q. of forty-four and a mental age of eight, or that he
suffered from schizophrenia. Conflicting evidence existed, however, pertaining to whether he could be provided adequate supervision and care
outside a mental institution or whether he was a proper candidate for
commitment." Testimony showed that if commitment were indicated, it
would be difficult to find an institution that would accept him. In this
situation the court held that since there was 'some evidence' to support a
decision that L.L. was not commitable as mentally retarded, the juvenile
court's decision to that effect was not an abuse of discretion and the
transfer order would not be reversed on that ground.' 1
B. Deprivation and Termination of ParentalRights
Although Blackburn v. Blackburn," was a change of custody case and
concerned neither deprivation as defined in the Juvenile Court Code'" nor
termination of parental rights," it has become important in the Georgia
law governing all three areas. This is because the Georgia Supreme Court
34. Id.
35. The court relied on Johnson v. State, 156 Ga. App. 511, 274 S.E.2d 669 (1980), for
this ruling.
36. 163 Ga. App. at 823, 296 S.E.2d at 119 (1982).
37.

165 Ga. App. 49, 299 S.E.2d 53 (1983).

38. GA. Cons ANN.

§ 24A-2501 (Harrison 1981), O.C.G.A. § 15-11-39 (Michie 1982).

39.

§ 24A-2501(3)(ii)

1982).
40.
41.
42.
43.

GA. CoDe ANN.

(Harrison 1981), OC.G.A. § 15-11-39(3)(B) (Michie

165 Ga. App. at 50, 299 S.E.2d at 54.
Id. at 50, 299 S.E.2d at 54-55.
249 Ga. 689, 292 S.E.2d 821 (1982).
O.C.G.A. § 15-11-2(8) (Michie 1982), GA. CODs ANm.

§ 24A-401(h) (Harrison 1981 &

Supp. 1983).

44. Id. § 15-11-51 (Michie 1982), GA. CoDE ANN. § 24A-3201 (Harrison 1981).
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in Blackburn read a 1982 United States Supreme Court termination of
parental rights case, Santosky v. Kramer," to impose a constitutional requirement that a clear and convincing evidence standard be used in custody, as well as in termination of parental rights proceedings, except
those in which the custody contest is between the child's parents.'
Blackburn also announced a new standard for appellate review of decisions based on clear and convincing evidence. 4 7 The court of appeals has
cited both rules extensively in subsequent opinions.
As a practical matter, the imposition of a constitutional rule requiring
clear and convincing evidence did not greatly change Georgia law. This
standard was already required by statute in cases of deprivation and termination of parental rights" and by prior case law in custody contests
between parents and third parties." Establishing the requirement as a
constitutional imperative, however, has limited legislative discretion to
change the standard, should the legislature ever wish to do so. Was this
result dictated by Santosky v. Kramer?
Santosky concerned the termination of parental rights, and it clearly
set a constitutional evidentiary standard regarding termination."
Whether Santosky requires clear and convincing evidence in deprivation
and custody cases not concerning termination of parental rights, however,
is not clear. The New York termination statute 1 was at issue in
Santosky. The New York procedure begins with the temporary removal
of a neglected child from parental custody while the state endeavors to
correct the home situation. If the parents are not making satisfactory progress toward rehabilitation after a year, the court may find "permanent
neglect"' 2 and terminate parental rights as a dispositional alternative.
This is analogous to the Georgia procedure in which the initial finding is
deprivation and in which termination of parental rights may be ordered if
"the conditions and causes of deprivation are likely to continue or will
not be remedied and that by reason thereof the child is suffering or will
45.

455 U.S. 745 (1982).

46. 249 Ga. at 692-93, 292 S.E.2d at 825.
47. Id. at 694, 292 S.E.2d at 826.
48. O.C.G.A. § 15-11-33(b) (Michie 1982), GA. CoDE ANN. § 24A-2201(c) (Harrison 1981).
Note, however, that in In re Suggs, 249 Ga. 365, 366, 291 S.E.2d 233, 234 (1982), the court
quoted Santosky as constitutionally requiring the clear and convincing standard in deprivation as well as termination cases.
49. Carvalho v. Lewis, 247 Ga. 94, 274 S.E.2d 471 (1981); Childs v. Childs, 237 Ga. 177,
227 S.E.2d 49 (1976).
50. 455 U.S. at 745.
51. N.Y. Soc. Smnv. LAw

§

384-b (McKinney Supp. 1981-1982).

52. N.Y. Faro. Ct. Act §§ 611,614, 631(c), 634 (McKinney Supp. 1982); N.Y. Soc. Sav.
LAw §§ 384-b.1.(b) to -b.4.(d) (McKinney 1983).
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probably suffer serious physical, mental, moral, or emotional harm." ' 3
The New York statute highlights the initial change of custody and rehabilitative effort with the parents, which are prerequisites to a termination order. The constitutional mandate of Santosky, however, requires
clear and convincing evidence for a finding of permanent neglect, which is
the statutory ground for termination of parental rights, not for the temporary change of custody by which the procedure is initiated." Justice
Blackmun's statement of the holding makes clear that "[bjefore a state
may sever completely and irrevocably the rights of parents in their natural child, the due process clause requires that the State support its allegations by at least clear and convincing evidence.""
The point is that only termination of parental rights severs "completely
and irrevocably the rights of parents in their natural child."" Complete
and irrevocable severance of parental rights is an infringement of the parent's liberty interest that warrants protection by an extraordinary standard of proof. Mere custodial change, however, even from a parent to a
third party, does not rise to the level of "complete and irrevocable severance' 7 and, therefore, does not come within the scope of the Santosky
decision.
The court in Blackburn relied on Santosky and stated:
Requiring that the trial court find "clear and convincing evidence" of a
parent's unfitness prior to terminating the parent's rights in his child
reflects the value society places on the "freedom of personal choice in
matters of family life" and the judgment society makes "about how the
risk of error should be distributed between litigants.""
The quoted statement applies the requirement for a clear and convincing evidence standard only to termination of parental rights, but more is
involved here than just the facial error of extending a procedural rule
made for termination of parental rights to cover termination'of parental
53. O.C.G.A. § 15-11-51(a)(2) (Michie 1982), GA. CODE ANN. § 24A-3201(a)(2) (Harrison
1981).
54. 455 U.S. at 748-49.
55. Id. at 747. It should be noted that a similar interpretation of Santosky was made in
the earlier case of In re Suggs, 249 Ga. 365, 291 S.E.2d 233 (1982), in which the court said
that " tihe 'any evidence' standard or the 'preponderance of the evidence' standard is inadequate in dealing with a finding of the deprivation of a child or termination of parental rights
... [and that this] was clearly stated by the Supreme Court of the United States... in the
case of Santosky v. Kramer ..
" (emphasis added). Id. at 365, 291 S.E.2d at 234.
56. 455 U.S. at 747-48.
57. When a court gives permanent custody to a third party, it is possible for a parent to
regain custody, but to do so he must show (1) present fitness as a parent by clear and
convincing evidence, and (2) that it is in the best interest of the child that custody be
changed. Durden v. Barron, 249 Ga. 686, 290 S.E.2d 923 (1982).
58. 249 Ga. at 692-93, 292 S.E.2d at 825 (quoting in part Santosky, 455 U.S. at 755).
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custody. Analysis of the constitutional rationale used by the United
States Supreme Court in procedural due process cases reveals that a balancing process is employed and that a serious harm to private interests
(complete and irrevocable termination of parental rights) may warrant
greater procedural protection than would a lesser harm (transfer of custody from parent to a third party without termination of parental rights).
Santosky makes this clear: "[Flor the natural parents, a finding of permanent neglect can cut off forever their rights in their child. Given this
disparity of consequence, we have no difficulty finding that the balance of
private interests strongly favors heightened procedural protections." '
When the state threatens significant interference with a parent's liberty
interest in rearing his natural child, fourteenth amendment" procedural
due process is triggerred. A threat to continued parental custody will trigger the fourteenth amendment, as will the more serious threat of permanent termination of parental rights. Once the fourteenth amendment is
triggered, the question becomes what procedures due process requires.
This is the point at which balancing of interests-"the private interests
affected by the proceeding; the risk of error created by the state's chosen
procedures; and the countervailing governmental interest in supporting
use of the challenged procedure'"'-takes place.
The procedures required vary as the balance shifts. The court in
Santosky held that in termination of parental rights cases a clear and
convincing standard of evidence is necessary to fix the risk of fact finding
error at a level acceptable to "societal judgment."' It does not follow that
the same balance, justifying the same procedural protection, will result
when a lesser threat to the private interest is placed on the scales. Maybe
it will, but Santosky, as a constitutional precedent, does not require it.
The rule announced in Blackburn, which governs appellate review of
cases decided by trial courts according to a clear and convincing evidence
standard, promises to have greater practical effect in termination as well
as in deprivation and third party custody cases. The rule is as follows:
[T]he appropriate standard of appellate review in a case where a parent's rights to his child have been severed is "whether after reviewing the
evidence in the light most favorable to the appellee, any rational trier of
fact could have found by clear and convincing evidence that the natural
parents' rights to custody have been lost."'
59. 455 U.S. at 761.

60. U.S. CoNsr. amend. XIV, § 1.
61. 455 U.S. at 761, (citing Matthews v. Eldridge, 424 U.S. 319, 335 (1976)).
62. 455 U.S. at 755.
63. 249 Ga. at 694, 292 S.E.2d at 826. (The matter within quotations is the court's reference to the standard of Jackson v. Virginia, 443 U.S. 307 (1979), which the court looked to
in establishing the appellate rule in Blackburn.)
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This replaces the 'reasonable evidence' standard applied previously in reviewing termination of parental rights cases."
According to the court, due process requires the new appellate review
standard to protect a parent's fundamental liberty interest in the "companionship, care, custody, and management of a child."" Although the
constitutional basis of the new standard has been questioned," there can
be little doubt that, given a clear and convincing standard at trial, appellate review must, to make the trial standard effective, evaluate sufficiency
of the evidence in light of that standard.
Most of the cases in the deprivation and termination of parental rights
category that were appealed last year were termination cases." This subject, it will be remembered, has been a battleground almost since the date
the new Juvenile Court Code was adopted. The controversy centered on
whether emphasis should be placed on parental unfitness or on welfare of
the child in deciding termination petitions." For a time, panels of the'
court of appeals were inconsistent in handling these cases. This problem
was purportedly settled in Chancey v. Department of Human Resources,"6 an en banc decision by the court of appeals that adopted the
parental unfitness view.
Chancey has become the cornerstone of termination of parental rights
law in Georgia. Every termination case decided during the survey period
cited Chancey. The court in Chancey relied heavily on the parental unfitness cases that preceded it, and it is sometimes difficult to ascertain when
particular statements of the rule originated. The following formulation is
most often quoted: "In order for a trial court to terminate parental
rights, there must be a showing of parental unfitness, caused either by
intentional or unintentional misconduct resulting in abuse or neglect of
the children, or by what is tantamount to physical or mental incapability
to care for the children."' 0 This statement of the rule does not define the
64. Gazaway v. Brackett, 241 Ga. 127, 244 S.E.2d 238 (1978); White v. Bryan, 236 Ga.
349, 223 S.E.2d 710 (1976).
65. 249 Ga. at 693, 292 S.E.2d at 826 (citing Santoasky, 455 U.S. at 758).
66. See Justice Smith's dissent in Blackburn, 249 Ga. at 698, 292 S.E.2d at 829 (Smith,
J., dissenting).
67. The only deprivation case reported during the survey period began with a petition
for termination but resulted in transfer of custody to the Department of Family and Children's Services without termination. The parents, seeking to regain custody, filed a writ of
habeas corpus, which the superior court dismissed for lack of jurisdiction. The court held,
on appeal, that the proper method for attacking the juvenile court decision was by direct
appeal, not by habeas corpus.. Milligan v. Forsyth County Dep't of Family & Children

Servs., 249 Ga. 800, 294 S.E.2d 523 (1982).
68. See Clark, Juvenile Court Practiceand Procedure, Annual Survey of Georgia Law,
1980-81, 33 MERcus L. Riv. 167, 179 (1981) for a discussion of this controversy.

69. 156 Ga. App. 338, 274 S.E.2d 728 (1980).
70. In re T.R.L., 12 Ga. App. 659,660, 292 S.E.2d 518, 519 (1982) (citing Ray v. Depart-
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level of 'unfitness' required for termination. Chancey, however, referred
to a class of cases, which it did not overrule as it did the child welfare
cases, that used the term "egregious" to describe the level of parental
misconduct required for termination, and said that parental misconduct
71
must be "profoundly detrimental" to the child to justify termination.
The court sometimes added the qualification that "compelling facts are
required to terminate parental rights.""
In four court of appeals cases during the survey period, termination of
parental rights ordered by juvenile courts was reversed, while in three
other cases termination of parental rights was affirmed. 7" Hooks v. Baldwin County Department of Family and Children ServicesT, was one of
the cases in which the court reversed an order terminating parental
rights. The mother in Hooks was thirty-seven years old and unwed. Her
three and one-half-year-old daughter had been in her custody for the first
sixteen months of the child's life and had since been in the custody of the
Department of Family and Children Services. Evidence of the appellant's
unfitness consisted of episodes that occurred more than a year before the
hearing in which she became upset over minor matters and reacted by
crying, screaming, cursing, and threatening those she thought responsible.70 There was no evidence that appellant had physically harmed anyone, and the child was not present on these occasions. Custody of the
child had been removed temporarily after appellant had been arrested
over an altercation with a Department of Family and Children Services
worker about her older, mentally retarded daughter. 77 Appellant drank on
occasion, but had not done so for six months prior to the hearing. The
trial court disregarded a psychological evaluation, which showed that she
was mildly retarded but able to care for herself and manage a simple
household, after testimony established the evaluation to be outdated. No
evidence showed that the child was abused by her mother, nor was there
evidence that appellant's home was an unfit place to raise a child.70 The
ment of Human Resources, 155 Ga. App. 81, 88, 270 S.E.2d 303, 309 (1980), and Chancey v.
Department of Human Resources, 156 Ga. App. at 340, 274 S.E.2d at 730).
71. 156 Ga. App. at 339, 274 S.E.2d at 729.
72. Hooks v. Baldwin County Dep't Family and Children's Serve., 162 Ga. App. 142, 144,
290 S.E.2d 356, 358 (1982). Nix v. Department of Human Resources, 236 Ga. 794, 795, 225
S.E.2d 306, 307 (1976) is cited for this proposition.
73. 164 Ga. App. 565, 298 S.E.2d 287 (1982); 164 Ga. App. 517, 298 S.E.2d 33 (1982); 162
Ga. App. 659, 692 S.E.2d 518 (1982); 162 Ga. App. 142, 290 S.E.2d 356 (1982).
74. 164 Ga. App. 473, 297 S.E.2d 510 (1982); 163 Ga. App. 419, 294 S.E.2d 621 (1982);
162 Ga. App. 618, 292 S.E.2d 455 (1982).
75. 162 Ga. App. 142, 290 S.E.2d 356 (1982).
76. Id. at 143, 290 S.E.2d at 357.
77. Id.
78. Id. at 143, 290 S.E.2d at 358.
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only evidence of deprivation was that the child was behind in language
development. She was average in all other respects, and the court noted
that she had been in Department of Family and Children Services custody for twenty-six months at the time the unfavorable observations were
made. 7 The court cited Chancey and held that not only was "the evidence of deprivation unpersuasive, but the evidence of parental unfitness
[was] not compelling." 80
The court reversed another termination order in In re T.R.L. 1 Here,
the juvenile court had found "profoundly detrimental and egregious misconduct" on the part of the parents, but the court of appeals could not
find sufficient evidence to support a finding either of unfitness or that the
conditions causing deprivation, if they existed, were likely to continue."
The facts were not compelling enough, therefore, to warrant termination.
Appellants and their children resided with the mother's stepfather. The
stepfather abused the children and was convicted of cruelty to children as
a result of this abuse. The parents were not guilty of child abuse and had
not neglected the children except for one incident in which the children
were removed from the home because it was not heated and they were
suffering from exposure. The stepfather was scheduled to move out
shortly after the hearing and without him in the house, there would be no
deprivation. The court again cited Chancey and held that profoundly detrimental and egregious parental misconduct had not been shown."
In In re H.L.T.,85 the maternal aunt and uncle with whom appellant's
daughter had been living for three years petitioned to have the father's
parental rights terminated. The father had been sentenced to twelve
years imprisonment for the voluntary manslaughter of the child's mother
and was to be considered for parole in the near future. The trial court
concluded that "the mere fact that.., one parent kills another does not
in and of itself cause the forfeiture of the killer's parental rights as a
matter of law,"" but nevertheless decided that the facts justified termination under the Chancey rule. The only other evidence offered to support termination was that appellant had used foul language in disciplining his stepson and had once broken the windshield of his wife's car
during an argument. Evidence of abuse or failure to provide for his
daughter was not produced. On the contrary, it was shown that he was a
79.
80.
81.
82.
83.
84.
85.
86.

Id. at 144, 290 S.E.2d at 358.
Id.
162 Ga. App. 659, 292 S.E.2d 518 (1982).
Id. at 659, 292 S.E.2d at 519.
Id. at 661, 292 S.E.2d at 520.
Id. at 660-61, 292 S.E.2d at 519-20.
164 Ga. App. 517, 298 S.E.2d 33 (1982).
Id. at 519, 298 S.E.2d at 34.
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devoted father, that he had attempted to maintain contact with the child
while in prison, and that he was a model prisoner. He had a job and a
home waiting when released from prison. In finding insufficient evidence
to support termination under Chancey, the court pointed out that a
"clear and convincing evidence" standard had not been used at the trial.The court based reversal on the trial court's failure to apply this standard. The court of appeals applied the Blackburn standard for appellate
review, which was discussed earlier in this survey."
The rights of both parents in their three-year-old daughter and infant
son were terminated in In re J.T.C.8' The mother had mental problems
and, unless she took medication prescribed for her on a regular basis, she
lapsed into a paranoid state and became potentially dangerous to the
children. She did not acknowledge that she was mentally ill, and she did
not take the medicine regularly. The father, although he had a limp that
impeded his movement, appeared to be a competent parent. When the
mother was in a paranoid state, however, the father could not protect the
children from her because of his physical infirmity. The father appealed
the termination order; the mother did not." The court of appeals again
cited Chancey and reversed the termination order with respect to the father.9 1 The court could find no "credible evidence that the father was
unable to care for the children when the mother properly took her
medicine or when she was hospitalized and out of the home."" The court
cautioned, however, that if the father continued to leave the children in
the mother's care after her rights were terminated, this would raise serious questions concerning his fitness."
In three other cases, the court of appeals affirmed terminations ordered
by juvenile courts. The first case was Maynard v. Berrien County Department of Family and Children Services." In Maynard, the mother
was sixteen years old, unwed, illiterate, had an I.Q. of sixty-two, functioned as a nine year old, and did not know who the child's father was or
that she had become pregnant as a result of sexual intercourse. She was
unable to follow instructions on the care of her infant son."9 Evidence of
abuse existed (bruises and teeth marks on the baby's forehead, arms, and
knee), which the mother admittedly inflicted because he would not stop
87.
88.
89.
90.
91.
92.
93.
94.
95.

Id. at 520, 298 S.E.2d at 36.
See supra notes 42-66 and accompanying text.
164 Ga. App. 565, 298 S.E.2d 287 (1982).
Id. at 567, 298 S.E.2d at 289.
Id.
Id. at 567, 298 S.E.2d at 289.
Id. at 568, 298 S.E.2d at 289.
162 Ga. App. 618, 292 S.E.2d 455 (1982).
Id.
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crying." The appellant's mother and grandmother, in whose home appellant lived, were unable to assume responsibility for the child, her mother
being just out of a mental institution and the grandmother being in her
seventies and physically incapacitated. Termination of parental rights
was affirmed."
In the second case, In re S.H. and I. W.," the appellant was a paranoid
schizophrenic whose children had been in foster homes most of their
lives. Her residence changed frequently, and she was on welfare. The juvenile court found her mentally incapable of caring for her two children
and terminated parental rights." The court of appeals affirmed without
elaboration. 100
The third case, In re L.C.P.,1°1 was more difficult. In this case, the Juvenile court terminated the parental rights of a mother in her seven-yearold daughter whose putative father had voluntarily relinquished his
rights.10' The child had been removed from the mother's custody fifteen
months after birth because the mother "burned garbage inside the house,
allowed the child to sleep on a board that was soaked with urine, and in
general maintained an unsanitary home which was not suitable for the
child."' " The mother regained custody after two years, but lost it again
after a finding that she had physically beaten the child.'"
The evidence introduced in support of the termination petition in
L.C.P. was weak. The Department of Family and Children Services alleged no parental misconduct or incapacity, and the evidence presented
established only that appellant had not tried very hard to improve her
parenting skills or develop a stable home life.'" The evidence showed
that appellant was caring adequately for a second child, one fathered by
her common-law husband, and that the caseworker who testified against
the mother had not visited the home for more than a year.'" There was
also evidence, however, that the mother had abused the child brutally
because the child would not mind her.'" A psychologist testified that the
child had emotional problems caused by this treatment that would
96.
97.
98.
99.
100.
101.
102.
103.
104.
105.
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107.

Id. at 619, 292 S.E.2d at 456.
Id.
163 Ga. App. 419, 294 S.E.2d 621 (1982).
Id. at 419, 294 S.E.2d at 622.
Id.
164 Ga. App. 473, 297 S.E.2d 510 (1982).
Id.
Id.
Id.
Id. at 474, 297 S.E.2d at 511.
Id. at 473, 297 S.E.2d at 510.
Id. at 475, 29. S.E.2d at 511.
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worsen if custody were returned to the mother. 108 The court of appeals
found the evidence sufficient to justify termination. 1 " The court again
cited Chancey, as well as the Blackburn rule, on the standard for appellate review of trial court findings based on clear and convincing
evidence. 1
What do this year's cases tell us about the level of unfitness required
for termination? Some of them use the 'egregious' and 'profoundly detrimental' language; some do not. This year's cases place new emphasis on
the clear and convincing evidence standard which, of course, makes it
more difficult to prove unfitness, whatever the level required. Clear and
convincing evidence, however, was already the standard in Georgia.
When there has been physical abuse and it is likely to continue, the
court seems ready to terminate. The opinions show little concern that a
psychological-parent wanted-child relationship"' may have developed between the child and the custodial parents. When this has happened,
which was possible in two of the cases, ' " the freeing of the child for

adoption by the custodial parents would seem to be a valid argument
favoring termination. The opinions do not discuss this, and perhaps no
psychological relationship had developed in the cases cited. This relationship frequently does arise, however, and, with the Georgia termination
standard emphasizing parental unfitness to the degree that it does, there
is little prospect of sparing the child the trauma of removal from what
may be the only 'family' he has ever known. Some jurisdictions apply the
best interest of the child standard, even against fit parents, in extraordinary circumstances such as these.' "
C. Miscellaneous
The court in Wheeler v. DeKalb County 14 examined the question of
who controls the DeKalb County Juvenile Detention Center, the juvenile
court judge, the county commissioners, or the Department of Human Resources. The county commissioners had transferred the juvenile detention
facilities to the county sheriff for detention of adults. The juvenile court
judge who initiated the law suit on appeal opposed the transfer. Prior to
108. Id.
109. Id.
110. Id. at 474, 297 S.E2d at 511.
111. J. GoLDSTm, A. FRuD & A. SOLNrr, BEYoND in Bsar Iwrzm

(1973).

oF Me CHILD

112. In re H.L.T., 164 Ga. App. 517, 298 S.E.2d 33 (1982); Hooks v. Baldwin County
Dep't of Family & Children Servs., 162 Ga. App. 142, 290 S.E.2d 356 (1982).
113. See, e.g., Bennett v. Jeffreys, 40 N.Y.2d 543, 356 N.E.2d 277, 387 N.Y.S.2d 821
(1976).
114. 249 Ga. 678, 292 S.E.2d 855 (1982).
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July 1, 1982, county juvenile detention facilities were under the supervision of juvenile court judges. The 1982 General Assembly, however,
amended the provisions of Georgia Code Ann. sections 99-2131' s and 24A603,116 to change this supervision. The legislature transferred juvenile detention centers operated by counties to the control and jurisdiction of the
Department of Human Resources, provided that such facilities were
deeded to the State of Georgia if the state wanted them. 11 7 At this time,
the legislature deleted the juvenile court judges' responsibilities for appointment and supervision of employees of detention homes."!
DeKalb County offered to transfer title of its detention facility to the
State of Georgia, but the state did not accept the transfer. The resulting
status, an issue in the case, was that state control became effective even
though title did not pass to the state. Acting on this theory, the state and
county entered into a contract under which the county would operate the
juvenile detention facilities. In exercising this responsibility, the commissioners could delegate authority to the juvenile court judge, or operate the
facilities themselves, the latter of which the board chose to do. The court
of appeals affirmed the superior court's decision and approved the commissioners' action transferring the facility to the sheriff. 1 ' The court rejected an argument that since the facility had been built with funds obtained by sale of bonds issued for construction of a juvenile detention
facility, it could be used only for that purpose. 2 0 The court found no
fault with detention of DeKalb juveniles in another county, as was being
done with female detainees, after transfer of the facility to the sheriff.' 1
The court of appeals reversed the juvenile court judge's request for attorneys' fees, which were granted by the superior court.1 22
The supreme court, in Brawner v. State,1 32 held that juvenile court adjudications in which no imprisonment was imposed could be considered
in sentencing adult defendants without an affirmative showing that they
were represented by counsel at the juvenile court proceeding. The court
also held that the use of juvenile court adjudications in determining
115. 1983 Ga. Laws 538 (codified at O.C.G.A. § 49-5-10 (Michie Supp. 1983), GA. CoDz
ANN. § 99-213 (Harrison Supp. 1983)).
116. 1983 Ga. Laws 539 (codified at O.C.G.A. § 15-11-35 (Michie Supp. 1983), GA. CoDE
ANN. § 24A-603 (Harrison Supp. 1983); O.C.G.A. § 49-5-10 (Michie Supp. 1983), GA. CODE
ANN. § 99-213 (Harrison Supp. 1983)).
117. O.C.G.A. § 49-5-10(o) (Michie 1982 & Supp. 1983), GA. CoD ANN. § 99-213(o)
(Harrison Supp. 1983).
118. Id. § 49-5-10(i)(2), GA. CoDE ANN. § 99-213(i)(2).
119. 249 Ga. at 684, 292 S.E.2d at 856.
120. Id. at 683, 292 S.E.2d at 858.
121. Id. at 680 n.2, 292 S.E.2d at 858 n.2.
122. Id. at 681, 292 S.E.2d at 858.
123. 250 Ga. 125, 296 S.E.2d 551 (1982).

214

MERCER LAW REVIEW

[Vol. 35

whether a subsequent felony conviction should be probated was not
unconstitutional. ' "

124. Id. at 126, 296 SE.2d at 552.

