Insurance
by Maximilian A. Pock*
The supreme court and the court of appeals decided forty-five 'insurance cases' during this survey period. For reasons that defy jurimetric
speculation, this number is only about half of the average number of
cases decided during past survey periods.
Of the cases decided, only twenty-seven merit comment and expatiation, although this is, of course, a matter on which opinions may differ.
The cases will be discussed in conformance with the general subject matter organization used in past years to provide continuity. When a petition
for certiorari has been made but not disposed of during the survey period,
it will be so indicated in the footnotes. This survey is limited to jurisprudence and does not include a summation of recent legislative activity in
the field of insurance.
I. BINDING REcmrs
Unlike some other states that have construed the litigation-prone binding receipt as creating instanter a temporary contract of life insurance
regardless of its actual terms,' Georgia courts continue to construe it like
any other insurance contract, according to its terms. The court in Atkinson v. American Agency Life Insurance Co.,s which concerned a holder of
a paid-for conditional receipt who died before satisfying all of the conditions of the insurer's acceptance, again illustrated this construction. The
receipt stated that the insurance applied for "shall be in force and effect
from the date of the completed application and any requiredmedical ex*
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aminations .... s The insurer required a current chest X-ray and an
attending physician's statement. The former was furnished before and
the latter was furnished after the applicant's death. The court held that
substantial compliance with the conditions of the insurer's acceptance of
the applicant's offer was insufficient.' No contract, therefore, existed prior
to the applicant's death.' The court also disposed of the argument that
the applicant may have relied detrimentally on assurances made by the
insurer's local agents by cancelling an old policy in anticipation of coverage under the new policy; since the court declared the assurances insufficient to bring about reasonable reliance, no promissory estoppel existed
against the insurer. 6 Estoppel can eliminate or modify the existing contract,7 but it cannot create a contract when none existed at the time of the
lOSS.

11. BREACH oF CoNmcr To PROCURE INSURANCE
The case of FinancialBuilding Consultants,Inc. v. Guillebeau,Britt &
Waldrope presented a unique litigation problem. 9 An employment contract between a design-build consulting firm and an architect specifically
obligated the firm to provide liability insurance for the architect in an
amount adequate to protect both the firm and the architect in the performance of his duties. 1' The firm added the architect as a named insured
to its own errors and omissions policy and subsequently dropped him
from the policy without notification."1 The record showed that while the
architect was still insured and on the firm's payroll, the roof of a bank
building, which he had helped design, collapsed. The insurer, however,
was able to disclaim liability because neither the firm nor the architect
had given the required notice of the occurrence before the coverage
3. Id. at 103, 299 S.E.2d at 601 (emphasis added).
4. Id. at 103-04, 299 S.E.2d at 601-02.
5. Id. at 104, 299 S.E.2d at 602.
6. Id. at 104-05, 299 S.E.2d at 602.
7. This statement, while unnecessary in light of the facts of the case, which revealed no
reasonable reliance, appears unduly restrictive because it practically equates promissory estoppel with estoppel in pais or equitable estoppel. Id. at 105, 299 S.E.2d at 601. In Georgia,
promissory estoppel generally seems to have a narrow zone of application despite a 1981
statutory definition that is consonant with the broad language of the RESTATEMENT (SEcOND) or ComvAcrs § 90 (1979). O.C.G.A. § 13-3-44 (Michie 1982), GA. CoDE ANN. § 20-302.2

(Harrison Supp. 1983).
. 163 Ga. App. 607, 295 S.E.2d 355 (1982).
9. The court stated that "this appeal presents a problem we have not seen before, probably because the master does not often sue the servant after terminating the servant's insurance coverage." Id. at 608, 295 S.E.2d at 356.
10. Id. at 607, 295 S..2d at 356.

11. Id. at 607-08, 295 S.K2d at 356.
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lapsed. The firm, finding itself denuded of protection against its own liability as principal, sought indemnification by filing a negligence action
against the architect. The trial court found that the action was so unconscionable that it granted summary judgment in the architect's favor.13
The court of appeals affirmed on two grounds. First, it is the employer's
duty as procurer of the policy to give such notification as will protect
itself and the employee. s This duty arises when an employer provides
liability coverage under a blanket firm policy with the employee as an
additional named insured, and the occurrence is not one exclusively personal to the employee but is one for which both the employee and the
employer, as principal under respondeat superior, may be liable. The employer's duty emanates from the employment relationship and is independent of any contract to procure insurance for the employee. The employee is entitled to rely on performance of this duty as a matter of law."
This position leaves no room for arguing, as the employer did, that the
reasonableness of the employee's reliance was a question of fact that
could not yield to disposition by summary judgment. It follows that an
employer who is in breach of this duty cannot recover indemnification
from the very employee to whom the employer owes the duty when the
employer could have averted liability had he perfected proper notification. Second, when there is a specific contract to provide liability coverage, as in the present case, the employer's duty to the employee to perfect
this coverage by notification is established even more clearly.1 It follows
that any attempt to shift to the victim of a breach the very loss caused by
that breach must be equally doomed to fail.
I1.

A.

CONSTRUCTION AND DEFINITIONS

Loss from an Accident to an Object

In Lakeshore Marine, Inc. v. Hartford Accident & Indemnity Co.,1 s
considerable damage resulted when, without warning or prior leakage, one
of the tanks that formed part of a restaurant's water chlorinator system
spewed chlorine gas into the air with a loud fizzing noise and, within a
few minutes, emptied its contents into the surrounding area. The question was whether this event constituted a "loss from an Accident to an
Object" as defined in the insurance policy.1' The policy, which provided
12.
13.
14.
15.
16.
17.
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Id. at 419, 296 S.E.2d
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boiler and machinery coverage, defined "Object" as "any metal unfired
pressure vessel as follows: ... hydro-pneumatic tank .. . .'a The evidence indicated that the tank, which was filled with chlorine gas under
pressure, was not itself a hydropneumatic tank but operated on
hydropneumatic principles and was a component of a hydropneumatic
system that could not function without it. The court concluded that this
definition was ambiguous at the very least.1 ' The definition was equally
susceptible to both the interpretation that the classification of a tank as
hydropneumatic must derive from the tank's inherent function and the
interpretation that the classification must derive from the function of the
larger system of which the tank is but an integral component. Accordingly, the court construed the policy in favor of the insured and held that
the tank was a covered "Object."3 0
In addition, the policy defined "Accident" to mean "a sudden and accidental breakdown of the Object, or a part thereof... but.., not...
(a) .. .deterioration, [or] corrosion. . . of material ... [or] (c) leakage
at any valve .... 'M Although the evidence indicated that the expulsion
of the gas was caused by the sudden unseating of the valve seat in the
cylinder unit, which in turn was caused by pressure of the cylinder spring,
the insurer contended that the ensuing loss was not caused by an accident
but by "leakage" and "corrosion of material," both of which the policy
excluded from the definition of "Accident.,"" The court disposed of this
contention by holding that a sudden ejection of gas does not constitute a
leakage, a word that, in its common signification, denotes a gradual movement.3 The court further held that the definition of "Accident" was ambiguous.24 While the policy clearly precluded "corrosion" itself from being
treated as an accident, the policy did not preclude a sudden breakdown of
an "Object" from being so treated just because the breakdown resulted at
least in part from corrosion." Thus contra proferentem once more saved
the day for the insured. The court also reminded the Bar that the rule
that requires courts to view motions for summary judgment in the light
most favorable to the party opposing the motion has no application to
construction of policies." Thus, ambiguities will be construed in favor of
the insured even though the insured is the movant.
18.
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B. Mobile Equipment
The case of United States Fidelity & Guaranty Co. v. Gillis" concerned a 'Business Auto Policy' that described the insured as the owner
of a sign business and listed his 1974 GMC truck as the only vehicle
under the policy. 8 The truck was equipped with a moveable boom or
crane, which could be extended sixty-five feet, and with outriggers to provide stability." The truck and the boom comprised a complete unit used
solely for the maintenance, erection, and moving of signs. Did the policy
provide coverage for wrongful death by electrocution allegedly caused by
negligent manipulation of the boom? The insurer contended that at the
time of the accident, the truck was not a covered vehicle but was "mobile
equipment," which the pertinent exclusion defined as "[s]pecialized
equipment such as ... cranes" or "[v]ehicles maintained solely to provide mobility for such specialized equipment when permanently
attached."'
The court held against the insurer on two grounds. First, the policy
contained an endorsement that excluded from coverage "damage from the
movement of property by a mechanical device... not attached to the
covered auto."' 1 From the endorsement, it was logically apparent that
coverage existed when property was moved by a mechanical device attached to the covered auto. There was, therefore, at least a conflict in the
policy between the exclusion for mobile equipment and the endorsement;
this conflict required an interpretation in favor of the insured. Second, a
close reading of the language excluding vehicles maintained solely for
transporting "special equipment" would lead to the illogical conclusion
that the parties intended no contract and no coverage with regard to the
one and only unit listed in the policy that was insured and paid for."
Since, in the absence of clear language to the contrary, a court must impute the very opposite intention to the parties, a construction in favor of
coverage was justified.
The court's first rationale, it is submitted, is not entirely persuasive
because it assumes what is still in issue: that the truck was a covered
vehicle. A fair reading of the policy suggests that a vehicle that has a
property-moving mechanical device attached to it well may be covered as
long as the mechanical device is outside of the category of 'mobile' or
'specialized equipment.' This distinction would permit reconciliation of
27.
28.
29.
30.
31.
32.

164 Ga. App. 278, 296 S.E.2d at 253 (1982) (petition for cert. filed).
Id. at 282, 296 S.E.2d at 254.
Id. at 279, 296 S.E.2d at 254.
Id. at 280, 296 S.E.2d at 254-55.
Id. at 280, 296 S.E.2d at 255.
Id. at 282, 296 S.E.2d at 256.
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the apparent conflict between the exclusion and the endorsement.
C.

On Account of Such Injury or Sickness

In Equitable Life Assurance Society of the United States v. Sullivan,u
the extended benefits section of a major medical plan stated in pertinent
part that if an insured was totally disabled by injury or sickness at the
time the insurance terminated, "benefits will be payable as if the insurance had not terminated, for . . . [ciharges incurred while still so disabled on account of such injury or sickness. .. ."" The court held that
this language was ambiguous and thus yielded to contra proferentem in
favor of the insured." While the phrase "on account of such injury or
sickness" could be read, with effort and concentration, as a qualification
of the verb "incurred," the court found that it read much more naturally
as a qualification of the verb "disabled," which word the phrase immediately followed." The benefits promised, therefore, were not restricted to
reimbursement of expenses incurred in connection with emphysema, the
disease that had caused the insured's disability. Rather, the benefits also
extended to reimbursement of the expenses she had incurred in connection with the removal of a cataract from her left eye, an operation that
was not related to her disability but that had been performed during the
pendency of her disabililty.s'
D. Physician Other Than a Dentist
In Blue Cross & Blue Shield, Inc. v. Dillon," a group health policy
covered oral surgical procedures when "a Physician other than a dentist
certifies that hospitalization is necessary to safeguard the life or health of
the patient from the effect of dentistry because of the existence of a specific non-dental organic impairment .... .,,, When the insured made a
claim for medical and hospital expenses for the removal of a growth on
her lower gum, the insurer refused to pay the claim. The insurer contended, inter alia, that the certificate of necessity failed to support her
claim because it had been furnished by a dentist, that is, by a doctor of
dental surgery who was a specialist in oral and maxillofacial surgery
rather than by "a Physician other than a dentist" as the policy clearly
33.
34.
35.
36.
37.
38.
39.

165 Ga. App. 223, 299 S.E.2d 615 (1983).
Id. at 223, 299 S.E.2d at 616 (emphasis added by the court).
Id. at 224, 299 S.E.2d at 616.
Id.
Id. at 223, 299 S.E.2d at 616.
164 Ga. App. 724, 296 S.E.2d 210 (1982).
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required.40
The court held that the attempt to exclude a dentist from the meaning
of "physician" was invalid in light of a Georgia statute" that mandates
that the term "physician" or "surgeon," whenever used in any policy of
health and accident insurance, shall include medical practitioners who are
licensed as dentists." Moreover, an oral and maxillofacial surgeon whose
specialty covers all aspects of the mouth, upper and lower jaws, and face
and who has staff privileges as a- surgeon at four hospitals, although licensed as a dentist, also may be categorized as a licensed surgeon who
"practices medicine" as that term is defined by statute" and thus may
qualify as a "physician" under the policy."4
IV.

CANCELLATION

The potential consequences to the insured of the insurer's decision to
cancel an insurance policy well may range from hardship to financial catastrophe. Not surprisingly, therefore, Georgia courts treat the procedural
requirements imposed by cancellation statutes as mandatory and demand
strict compliance.
In companion cases, both styled Pennsylvania NationalMutual Casualty Co. v. Person,4 5 the insured sued her insurer for personal injury protection (PIP) motorist coverage in separate actions. The insurer contended in its defense that there had been no insurance in force at the
time of the accident. The insurer predicated its claim of cancellation on a
statement that it had sent before any premium under the policy was overdue. The statement warned the insured, in the language of an ultimatum,
that unless the insured paid the amount due before the installment due
date shown on the statement, the statement would become a notice of
cancellation that would be effective on a specified date without any further notice. 4" The court held that applicable statutes 7 entitled the in40. Id.
41. O.C.G.A. § 33-30-7 (Michie 1982), GA. CODE ANN. § 56-3110 (Harrison 1977).
42. 164 Ga. App. at 727, 296 S.E.2d at 213.
43. See O.C.G.A. § 43-34-20(3) (Michie 1982), GA. CODE ANN. § 84-901 (Harrison 1979)
(new law provides that one is engaged in the practice of medicine "when prescribing of any
physical, mental, or functional ailment or defect" without reference to "prescribing of treatment for the intended palliation, relief or cure").
44. 164 Ga. App. at 727, 296 S.E.2d at 213.
45. 164 Ga. App. 755, 297 S.E.2d 337 (1982); 164 Ga. App. 488, 297 S.E.2d 80 (1982).
46. 164 Ga. App. at 755, 297 S.E.2d at 338; 164 Ga. App. at 488, 297 S.E.2d at 81.
47. O.C.G.A. 5 33-24-45(c)(1) (Michie 1982), GA. Cona ANm. § 56-2430.1(A)(1) (Harrison
1977); O.C.G.A. § 33-24-44 (Michie 1982), GA. CoDE ANN. § 56-2430 (Harrison 1977) (new

law provides that written notice stating when cancellation will be effective shall be given not
fewer than 30 days from the date of cancellation).
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sured to no fewer than ten days written notice of cancellation whenever
the cancellation of the policy was for failure of the named insured to pay
a premium "when due.""" This decision required an insurer to initiate
cancellation after and not before default. A purported predefault "notice
of cancellation," which states that a policy will be cancelled at a specified
future date unless premiums then due are paid prior to that date, is not a
proper notice of cancellation but is merely a demand for payment that
has no effect upon continued coverage."
For a cancellation to be effective, the insurer not only must give the
required notice but also must tender to the insured the unearned premium calculated on a pro rata basis. The insurer may tender the premium simultaneously with the notice, or thereafter, so long as it is done
within fifteen days of the notice."
The issue remains whether this requirement should be ignored when
premiums are paid through premium finance companies, which are regulated separately by a statute that requires return of the unearned premium to the premium finance company but contains no specific time provisions.' The court in Balboa Insurance Co. v. Hunter's held that the
fifteen-day requirement should not be ignored." The insurer had dispatched to the insured's last address of record a notice of cancellation
that was effective, although the insured allegedly never received it." The
insurer thereafter sent a credit in the amount of the unearned premium
to its agent, who in turn forwarded the credit to the premium finance
company used by the insured. The finance company applied the credit to
the insured's account and sent the balance back through the insurer's
agent to the insured, who received it nearly two and one-half months after the notice was dispatched."
The court held that the fifteen-day requirement of the general cancellation statute" applied to transactions concerning premium finance companies." In the absence of language clearly evincing the legislative purpose,
statutes relating to the same subject matter must be construed together
48. 164 Ga. App. at 756, 297 S.E.2d at 338; 164 Ga. App. at 489, 297 S.E.2d at 82.
49. 164 Ga. App. at 756, 297 S.E.2d at 338; 164 Ga. App. at 489, 297 S.E.2d at 82.
50. O.C.G.A. § 33-24-44(c) (Michie 1982), GA. CODs ANN. § 56-2430 (Harrison 1977 &
Supp. 1982).
51. Id. § 33-22-14 (Michie 1982), GA. CoDS ANN. 5 84-5313 (Harrison 1979).
52. 165 Ga. App. 273, 299 SZE.2d 91 (1983).
53. Id. at 275, 299 S.E.2d at 92.
54. See O.C.G.A. § 33-24-44 (Michie 1982), GA. Cons ANN. § 56-2430 (Harrison 1977)
(makes actual receipt unnecessary if the insurer can show proper dispatch of the notice).
55. 165 Ga. App. at 274, 299 S.E.2d at 91.
56. GA. CODs ANN. § 56-2430 (Harrison 1977), O.C.G.A. § 33-24-44 (Michie 1982).
57. 165 Ga. App. at 275, 299 S.E.2d at 93.
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and harmonized whenever possible." At the time the legislature enacted
the general cancellation statute, the premium finance statute, which was
silent on time limitations, already had been on the books for six years."
Had the General Assembly intended not to apply the fifteen-day requirement to premiums returned to any insured through premium finance
companies, it would have done so by the simple expedient of a specific
exemption. Construed in pari materia, the two statutes thus reveal a legislative intendment to apply the fifteen-day requirement to the return of
all unearned premiums.
V.

CONCEALMENT AND MISREPRESENTATION

In the fog-enshrouded sea of concealment and misrepresentation, insurers rarely can claim that the posture of evidence is such that the pivotal
issue of materiality compels its submission to the bench as a question of
law rather than to the jury as a question of fact. The court in Pennsylvania Life Insurance Co. v.Tanner," a paradigmatic case of a binding
jury verdict, amply illustrated this principle.
The insurer had issued a policy of life insurance in response to an application that was incomplete on its face. Questions concerning amounts
of total life insurance in force and questions concerning the carriers of
this insurance elicited the incomplete, albeit correct, response "Globe
Ins." 61 Examination of the application did not reveal whether there was
more than one policy outstanding with "Globe Ins." or with any other
carrier. After the named insured's death, the beneficiary of the policy
brought suit to recover the proceeds. In its motion for a directed verdict
and its subsequent motion for a judgment notwithstanding the verdict in
favor of the beneficiary, the insurer claimed that the expert testimony of
one of its underwriters excluded every reasonable inference except that
the concealment was material and that no question of fact remained."
The expert had testified that the insurer did not issue policies that would
pay in excess of ten-to-twelve times the annual earnings of a proposed
insured. This testimony was the insurer's only evidence regarding materiality. The court held, quite aside from the fact that opinion testimony
was a question of acceptance or nonacceptance by the fact finder," that
the insurer's conduct in accepting an application with these glaring omissions concerning the very information it later described as material raised
58.
59.
60.
61.
62.
63.

Id. at 275, 299 S.E.2d at 92.
Id.
163 Ga. App. 330, 293 S.E.2d 520 (1982).
Id. at 330, 293 S.E.2d at 521.
Id. at 331-32, 293 S.E.2d at 522.
Id. at 334, 293 S.E.2d at 523.
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a jury question concerning whether the information elicited was in fact
material to the insurer's underwriting practices."
VI. LIABILITY INSURERS'

OBLIGATION TO DEFEND SUITS

If one reduces the complex factual matrix of Barge & Co. v. Employers
Mutual Liability Insurance Co." to its simplest elements, the following
scenario emerges: An inspecting architect sued by a housing authority for
breach of contract and for negligence brought a third party complaint
against the general contractor seeking indemnification with respect to all
damages awarded against the architect. In making its claim for coverage
and its demand that the insurer defend the third-party complaint
brought against it, the contractor relied on no fewer than five separate
liability policies issued by the same insurer. The policies, although voluminous, prolix, and different in many respects, committed the insurance
company to pay, on behalf of the insured, all sums that the insured
should become legally obligated to pay because of property damage "to
which this insurance applies."" The policies further provided that "the
company shall have the right and duty to defend any suit against the
insured... even if any of the allegations of the suit are groundless,false
or fraudulent."'
Did the obligation to defend extend to allegations that, although perhaps groundless, related only to claims that the policies clearly excluded?
The court held that the phrase "to which this insurance applies"" delineated not only the insurer's ultimate obligation to pay but also its initial
obligation to extend a defense." Construed in this manner, the obligation
to defend is actuated only by suits that seek recovery on claims that are
stated to be within the coverage, whether they be groundless or well
founded.70
64.

Id. at 333-34, 293 S.F.2d at 523. The court did not have to come to grips with other

issues generally raised in this sort of case: whether the representation was fraudulent and
whether knowledge of the true facts gained by the soliciting agent may be imputed to the
insurer.
65. 163 Ga. App. 573, 295 S.E.2d 851 (1982).
66. Id. at 578, 295 S.E.2d at 853.
67. Id. (emphasis added and emphasis by court deleted).
68. Id. at 579, 295 S.E.2d at 856.
69. Id. at 579-80, 295 S.E.2d at 856.
70. It should be noted that the case hinged upon the specific language of the policy.
Sometimes the duty to defend, while normally triggered by an allegation of a claim within
the coverage, may extend to claims that are stated to be outside of the coverage, but which
the insurer knows or has reason to know are factually within the coverage. Coverage provisions and exclusions may compel this conclusion if they stake out different limits for the

duty to pay covered claims and the independent duty to defend alleged claims. See, eg.,
Conner v. Transamerica Ins. Co., 496 P.2d 770 (Okla. 1972). For a general discussion, see
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It is well-established that an insurance carrier that elects not to defend
its insured, although required to do so, is bound in subsequent litigation
by issues litigated in the original suit against its insured. How far does
this 'estoppel' extend? In Robertson v. Central Mutual Insurance Co.,71
a house rented by one Patricia Roe was damaged in a fire caused by the
negligence of one John Yeager, who lived in the house with Ms. Roe.
When the landlord filed suit against Yeager, the insurer refused to defend
him on the grounds that he was not an insured under Ms. Roe's property
and liability policy, which covered only Ms. Roe and all relatives who
were residents of her household. The landlord obtained a judgment
against Yeager that described Yeager and Ms. Roe as "a self-employed
painter and his wife. ' " $ The landlord then sought recovery against the
insurer on the judgment, contending that the description in the judgment
was a conclusive finding that Yeager was the common-law husband of Ms.
Roe and that Yeager therefore qualified as an insured within the meaning
of the omnibus clause.7
The court made short shrift of this spurious, although ingenious argument. Estoppel by judgment extends only to the matters within the scope
of the previous pleadings that actually were litigated and that necessarily
were adjudicated in order for the previous judgment to be rendered.74 It
so happened that the only matter in issue in the previous action was
whether Yeager's negligence was the proximate cause of the damage to
the landlord's property; his marital status at that time was totally irrelevant to a resolution of that issue. Conversely, his marital status alone was
determinative of the insurer's contractual liability in the subsequent action and thus was available as a defense to its liability. Accordingly, the
court affirmed the trial court's grant of summary judgment in favor of the
insurer. 7 '
VII. LIMITATION IN PoLicy-TiME FOR Surr
In 'Hawkins v. Travelers Insurance Co.,76 the automobile policy provided as follows: "COVERAGE C - MEDICAL PAYMENTS. The Company will pay all reasonable expenses incurred within one year from the
date of the accident .... ." The insurer asserted and the trial court
KarroN, supra note 1, § 7.6(a), at 462-77.
71. 165 Ga. App. 167, 299 S.E.2d 894 (1983).
72. Id. at 168, 299 S.E.2d at 894.
73. Id. at 168, 299 S.E.2d at 895.

74. Id.
75. Id. at 169, 299 S.E.2d at 895.
76. 162 Ga. App. 231, 290 S.E.2d 348 (1982).
77. Id. at 236, 290 S.E.2d at 352.
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ruled that this language established a twelve-month limitation on bringing suits to recover these benefits.7 8 The court of appeals held that the
language, appearing as it did in the coverage portion of the policy, merely
defined the coverage extended and not the time period during which an
insured must file a claim.7 For that reason, in the absence of some other
specific policy limitation on suits covered, the claims fell within the sixyear statute of limitations generally applicable to an action on a contract
of insurance. The court, therefore, reversed the finding of the trial court
on that count of the motion for summary judgment by the insurer."
VIII.

MEASURE OF INDEMNITY

What is the liability of a collision or comprehensive insurer after it has
exercised a contractual election to repair a damaged vehicle rather than
to pay for the loss in money, when the insured clearly shows that the
repairs have not restored the market value of the vehicle immediately
before the damage occurred? In United States Fire Insurance C6. v.
Welch," a recently purchased car that had been driven less than 1800
miles fell into a lake as a result of a collision. In a nonjury trial, the parties stipulated that the insurer had elected to repair the car at a cost of
$2171, that the repairer would guarantee the parts and repairs, but not
the car as a whole, and that the difference in the value of the vehicle
before the damage and after the repairs was $3600. 82
The court made short shrift of the insurer's contention-a contention
that one may assume many an adjuster makes quite successfully when
inducing settlements to avoid judicial intervention-that under the literal
terms of the policy, once the vehicle is repaired the insured must accept
the cost of the repairs as compensation for the loss, even though the value
of the car remains diminished after the repairs." The court held that the
"repair" and "replacement" options, while clearly reserved to the insurer,
must be read in light of the umbrella obligation that preceded them,
which was "to pay for the loss caused." This meant that the obligation
to repair was satisfied only if the repairs substantially restored the vehicle
78. Id.
79. Id.
80. Id. at 236, 290 S.E.2d at 353.
81. 163 Ga. App. 480, 294 S.E.2d 713 (1982) (petition for cert. filed).
82. Id. at 481, 294 S.E.2d at 714.
83. The structure and language of standard automobile policies favor the insurer in the
settlement process. Collision and comprehensive coverages generally state the repair and
replacement options in clear language under a subheading entitled "Limit of Liability."
This language may cause the insured to lose sight of the insurer's overall obligation to "pay
for loss," a statement of which appears earlier in the policy.
84. 163 Ga. App. at 481, 294 S.E.2d at 715.
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to the same condition and value as existed before the damage occurred. If
the repairs failed to do so, the insurer remained liable for the balance
measured by the difference between the vehicle's pre-accident and its
postrepair value."5
The case of Allstate Insurance Co. v. Ammons" presented a novel
question concerning indemnity in the context of property insurance. A
former husband and wife were tenants in common of a house after they
divorced. Pursuant to a property settlement agreement, the wife had
given up her right to the use and possession of the house until it could be
sold. Before it could be sold, the house suffered fire damage. In a suit to
recover for the fire loss, the trial court held that the ex-husband not only
could recover for the value of his loss of the use and possession of the
house, but also for the value of his ex-wife's use and possession, which she
had relinquished to him. 7 While conceding that this concerned a doubtful question of law, the court of appeals held that this stacking of recoveries was impermissible." Each co-owner in a tenancy in common has the
right to the use and possession of the entire property, subject to the
rights of cotenants."9 Since the claimant, thus, had the right of full use
and possession, his ex-wife's surrender of her similar right could not give
him any greater rights than those he already had and, therefore, could
not enlarge his right to indemnification. It is submitted that this rationale
is conceptually sound but practically indefensible. Even a casual observer,
untutored in the fine nuances of the common law of property, would have
no difficulty in distinguishing between the merits of having a house all to
himself and having to share it with five others.

IX. NEGLECT BY CO-INSURED
May a trial court charge the jury that "in an action for fire insurance
proceeds, if either of the co-insureds have... intentionally burned the
building or caused it to be burned, their insurance policy is void and they
may not recover"?" The court of appeals thought so,' but the supreme
court disagreed.
85. Ordinarily, in the case of garden-variety 'fender benders' involving somewhat older
vehicles, repairs will bring vehicle up to its precasualty value. This is obviously not the case
when a new or relatively new vehicle sustains structural damage (such as front end damage
to recent sports car).
86. 163 Ga. App. 385, 294 S.E.2d 610 (1982).
87. Id. at 386, 294 S.E.2d at 611.
88. Id. at 389, 294 S.E.2d at 612.
89. See O.C.G.A. J 44-6-120 (Michie 1982), GA. CoDE ANN. § 85-1001 (Harrison 1978 &
Supp. 1983).

90. Richards v. Hanover Ins. Co., 250 Ga. 613, 613, 299 S.E.2d 561, 562 (1983).
91. Richards v. Hanover Ins. Co., 162 Ga. App. 736, 736-37, 292 S.E.2d 99, 100 (1982).
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In Richards v. Hanover Insurance Co.," a case of first impression in
Georgia on which authority elsewhere is evenly divided, the supreme
court held that the innocent co-insured indeed may recover."* The court
arrived at this decision by almost routine application of ordinary contract
law.
A married couple had taken out a homeowners' policy on their newly
acquired home, and it burned down four months later, allegedly as a result of arson committed by the husband. The policy designated the husband and wife as "named insureds" in the omnibus clause and contained
the usual exclusion from liability in the event of "neglect of the insured
to use all reasonable means to save and preserve property .... ." The
policy did not state whether the insureds' rights and obligations were
joint or several.
The court concluded that a reasonable person in the position of the
wife would assume, on reading the policy, that the obligation to preserve
the property devolved upon her individually as an "insured.'"" 5 The court
further held that the term 'insured' as used in the neglect provision referred to the individual co-insured who failed to preserve the insured
property and not in solido to all 'named insureds,' a term that appeared
only in the omnibus clause." At the very least, the language of the policy
and the disparate use of 'insured' and 'named insured' left the insurer's
intent unclear and thus compelled a construction in favor of the insured.
X. No-FAULT INSURANCE
Is the personal representative of the estate of one spouse, who survived
by one and one-half hours the automobile-related death of the other
spouse, entitled to recover full survivors' benefits under basic and optional PIP coverages? The court in Nationwide Mutual Insurance Co. v.
Gay" answered this question of first impression in the negative. The Motor Vehicle Accident Reparations Act" provides that survivors' benefits
"shall be payable.., as though the deceased were alive but totally disabled, the payment to be made to the spouse, if alive, and otherwise to
the child or children... as though awarded as a year's support for the
spouse or children, or both. Survivors' benefits shall be payable at least
92.
93.
94.
95.

250 Ga. 613, 299 S.E.2d 561 (1983).
Id. at 614, 299 S.E.2d at 563.
Id. at 615, 299 S.E.2d at 563-64 (emphasis added).
Id.

96. Id. at 615, 299 S.E.2d at 64.
97. 165 Ga. App. 293, 299 S.E.2d 611 (1983) (cert. granted).
98. O.C.G.A. tit. 33, ch. 34 (Michie 1982 & Supp. 1983), GA. CoDE ANN. ch. 56-34B (Harrison 1977 & Supp. 1983).
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monthly until exhausted."
The court held that this language did not create a true survival statute
causing claims that the decedent could have asserted during his lifetime
to devolve upon his estate.'" The language simply provided for specific
no-fault benefits payable to a specific class of persons: to the spouse "if
alive," and otherwise to the child or children.'0 1 The court said that the
statute makes no provision for the passage of the beneficiaries' rights to
any other person or entity. The phrase "as though awarded as a year's
support," coupled with the fact that the right to a year's support indeed
survives the person entitled to it, did not compel a different construction. 10 The General Assembly made reference to a "year's support" only
to illustrate that the nature and purpose of no-fault survivors' benefits
are to serve as a device for providing certain minimum financial protection for those most likely to suffer financially from the death of the insured. The statute was not intended to treat survivors' benefits as a year's
support award for all purposes.'"
Nationwide and several other cases decided during the survey period
show again that the No-Fault Act,'" as refined and embroidered by multiple amendments, has the Hydra-like quality of generating two questions
for each one that is answered. In Hardy v. Valley Forge Insurance Co.,'"
a pedestrian was injured in Georgia by an automobile driven but not
owned by a resident of Pennsylvania. The driver's Pennsylvania no-fault
policy not only omitted the victim from its classes of 'covered persons' in
the omnibus clause, but also specifically excluded him on the basis that
he was a pedestrian hit outside of Pennsylvania.'" After recovering PIP
benefits from the automobile owner's insurer, the pedestrian sought PIP
benefits from the driver's insurer. The pedestrian contended that the exclusion violated Georgia's No-Fault Act, which provides that all "contracts of insurance shall be deemed to satisfy the minimum requirements
99.
d. § 33-34-4(b) (Michie 1982), GA. CoDe ANN. § 56-3403b(4) (Harrison 1977) (emphasis added).
100. 165 Ga. App. at 296, 299 S.E.2d at 614.
101. Id.
102. See Smith v. Sanders, 208 Ga. 405, 67 S.E.2d 229 (1951).
103. The court noted that there were some significant differences between no-fault survivors' benefits and year's support. For example, in order for a year's support to survive, a
claim for it must be made during the surviving spouse's lifetime. See O.C.G.A. § 53-5-2(c)
(Michie 1982 & Supp. 1983), GA. CODE AsN. § 113-1002 (Harrison 1975 & Supp. 1983)
(changed requirement from notice by representative of estate to application by spouse). If
the requirement were read into the no-fault survivor's benefit provision, then plaintiff's action would have failed on that ground alone! 165 Ga. App. at 296, 299 S.E.2d at 613.
104. O.C.G.A. § 33-344(b) (Michie 1982), GA. Cons ANN. § 56-3403b(4) (Harrison 1977).
105. 165 Ga. App. 494, 301 S.E.2d 671 (1983).
106. Id. at 494-95, 301 S.E.2d at 672.
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of this chapter if a motorist insured under the.., contracts... is involved in a motor vehicle accident in this state."'' 7 The court held that
this conflicts provision was not applicable under the circumstances because Georgia law specifically required only the owner's policy, not the
driver's policy, to cover injuries to pedestrians. ' "
The court in Poole Truck Line v. State Farm Mutual Automobile Insurance Co.'" considered the familiar rule that tortfeasors with notice of
an insurer's subrogation rights cannot defeat these rights by entering into
a settlement or an accord and satisfaction with the insured without the
insurer's consent. The court held that this rule extends not only to
tortfeasors who have actual notice but also to those who have constructive notice.110 The court concluded that a transport trucking firm using
the roads in Georgia and its insurer are presumed to know the law; therefore the injured party's insurance carrier has a statutory right of subrogation for an accident involving a vehicle weighing more than 6500
pounds."'
The court in McGlohon v. Ogden s held that Georgia's "modified" nofault scheme suspended the torts system only in regard to the basic $5000
PIP coverage. 118 For claims exceeding that amount, the victim of an automobile-related injury could 'plug into' the torts system and secure a full
recovery without any deductions for amounts received from his own insurer under optional PIP coverage. Viewed through the optic of the
tortfeasor, the victim's optional PIP insurance is but a "collateral source"
that cannot reduce the damages for which he is liable.'
The supreme court, in the consolidated cases of Flewellen v. Atlanta
Casualty Co. and Van Dyke v. Allstate Insurance Co.,11 provided the
pi6ce de r6sistance that characterizes litigation spawned by the No-Fault
Act. Prior to a 1982 amendment, the Code provided that an application
for a motor vehicle liability insurance policy "sold in this State must contain separate spaces for the insured to indicate his acceptance or rejection
107. O.C.G.A.
1977).

5 33-34-3(a)(2)

(Michie 1982), GA. COns ANN. § 56-3405b(2) (Harrison

108. 165 Ga. App. at 495, 301 S.E.2d at 672; see O.C.G.A. § 33-34-7(a)(3) (Michie 1982),

GA. CoDE ANN. § 56-3407b(c) (Harrison 1977).
109. 163 Ga. App. 755, 294 S.E.2d 570 (1982).
110. Id. at 758, 294 S.E.2d at 572.
111. Id.; see O.C.G.A. § 33-34-4(c)(d)(1) (Michie 1982), GA. COns ANN. § 56-3403b(d)(1)
(Harrison 1977 & Supp. 1983).
112. 165 Ga. App. 172, 299 S.E.2d 581 (1983) (cert. granted). The case was decided
under the law as it existed before the 1978 amendment of the Code. GA. CoDs ANN. § 563405b(d)(1) (Harrison 1977 & Supp. 1983), O.C.GA. § 33-34-3(c)(d)(1) (Michie 1982).
113. 165 Ga. App. at 174, 299 S.E.2d at 583.
114. Id. at 175, 299 S.E.2d at 584.

115. 250 Ga. 709, 300 S.E.2d 673 (1983).
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of each of the optional coverages... and no such policy shall be issued
. ..unless these spaces are completed and signed by the prospective insured."116 When the court of appeals first examined this language in
Jones v. State Farm Mutual Automobile Insurance Co.,11 7 the court gave
the language a literal construction and held that it imposed an evidentiary burden on no-fault insurers to demonstrate that optional coverages
expressly were offered to and knowingly rejected by each of their applicants.18 The insurers could satisfy this burden only by demonstrating
that their applicants not only had completed the separate spaces provided for each no-fault coverage option, but that they also had affixed
their signatures by or at each separate space.
Subsequently, in the consolidated cases of Atlanta Casualty Co. v.
Flewellen and Van Dyke v. Allstate Insurance Co.,"' the court of appeals overruled Jones in a lengthy and thoughtful plurality opinion. 32
The supreme court in Flewellen disapproved of this judicial volte face
and reinstated Jones.1 21 In doing so, the court held that the statutory
requirements'" were satisfied by two signatures, one to indicate acceptance or rejection of optional PIP and another to indicate acceptance or
rejection of vehicle damage coverage. 12 3 The court determined that additional signatures adjacent to every optional amount listed on the application under the two categories of coverage were unnecessary. The court
held further that the statute was not unconstitutionally vague and that
its return to the twin-signature requirement of Jones was to be
124
retroactive.
While Flewellen was under review by the supreme court, the court of
appeals decided Nalley v. Select Insurance Co."s The case concerned a
claimant who already had a policy when she affixed her single signature
to a statement in a supplementary application that conspicuously rejected
all optional coverages. The court held that, whatever the status of Jones,
it would not apply to the claimant because the "separate spaces" amendment provided that after its effective date "'all named insureds in ex116. O.C.G.A. §33-34-5(b) (Michie 1982), GA. CODE ANN. § 56-3404b(b) (Harrison 1977)
(emphasis added).
117. 156 Ga. App. 230, 274 S.E.2d 623 (1980), overruled, Atlanta Casualty Co. v. Flewellen, 164 Ga. App. 885, 890, 300 S.E.2d 166, 170 (1982).
118. 156 Ga. App. at 233, 274 S.E.2d at 626.
119. 164 Ga. App. 885, 300 S.E.2d 166 (1982).
120. Id. at 890, 300 S.E.2d at 170.
121. 250 Ga. at 709, 300 S.E.2d at 673.
122. O.C.G.A. § 33-34-5(b) (Michie 1982), GA. CoDz ANN. § 56-3404b(b) (Harrison 1977).
123. 250 Ga. at 712, 300 S.E.2d at 676.
124. Id. The court carefully analyzed and applied the criteria for retroactivity formulated by the United States Supreme Court in Chevron Oil v. Huson, 404 U.S. 97 (1971). Id.
125. 165 Ga. App. 345, 299 S.E.2d 172 (1983) (cert. granted).
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isting motor vehicle liability policies who have not previously responded
to an offer to accept or reject the optional coverages required to be offered.., shall be given an opportunity to accept or reject, in writing, the
optional coverages required to be offered. . ..
Ironically, the practical impact of this fine exertion of judicial effort
may be only temporary because of a recent amendment providing that
"[elach initial application for a new policy of motor vehicle liability insurance sold in this state after November 1, 1982 shall contain a statement
in bold-faced type signed by the applicant indicating that the optional
coverages... have been explained to the applicant. ' 127 The amendment
will serve to end the 'separate spaces and signatures' regime of Jones and
Flewellen as soon as the last cases under the pre-1982 policies are litigated and resolved.

XL

RELEASE AND SETTLEMENT

Williams,' "

In Vann v.
an adjuster offered to plaintiffs a $400 settlement on a car damaged in a collision. During the settlement conversations, neither party mentioned personal injury claims. When one of the
plaintiffs picked up the $400 draft that the adjuster had left for her at the
local office of the insurer, she noticed that stamped on its back was the
following: "RELEASE The undersigned payee accepts the amount of
this payment in full settlement of all claims for damages to property and
for bodily injury .... '"" She immediately informed the office manager
that she would not sign the draft if it really covered personal injuries, but
he assured her that it was "just our standard check, just to pay for the
damages to your car."' " Plaintiffs then signed and negotiated the draft.
When they sued the alleged tortfeasor for personal injuries caused by the
collision, they were met with a plea of accord and satisfaction.' 8'
On appeal, the court reversed a summary judgment against plaintiffs
because the intentional acceptance and signing of the proffered draft,
standing alone and undisputed, still left as a genuine issue of material
fact the question whether the parties intended to settle all plaintiff's
claims against defendant or just the property damage claim.,3 2 A jury
might find on further evidence that the parties had made an honest mis126. Id. at 347, 299 S.E.2d at 173 (quoting GA. CoDE ANN.§ 56-3404b(c) (Harrison 1977),
O.C.G.A. § 33-34-5(c) (Michie 1982)) (emphasis added).

127.

O.C.GA. § 33-34-5(b) (Michie Supp. 1983), GA. CODE ANN. § 56-3404b(b) (Harrison

Supp. 1982).

128. 165 Ga. App. 457, 299 S.E.2d 908 (1983).
129. Id. at 457, 299 S.E.2d at 908.
130. Id. at 458, 299 S.E.2d at 909.

131. Id. at 457-58, 299 S.E.2d at 910.
132. Id. at 459, 299 S.E.2d at 910.
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take of law concerning the effect of the instrument, which resulted in a
gross injustice to one and an unconscionable advantage to the other.
Under the Georgia Code," this state of affairs would afford relief to the
disadvantaged party.'"
XI.

UNINSURED MOTORIST STATUTE

A 1980 amendment to the Uninsured Motorist Act changes the definition of "uninsured motor vehicle" to include, for the first time, "a motor
vehicle... as to which there is... liability insurance with limits of coverage which are less than the limits of the uninsured motorist coverage
provided under the insured's (i.e. the injured party's) insurance policy
....
"I" The court in State Farm Mutual Automobile Insurance Co. v.
Hancock"ss decided that this amendment was a belated correction of the
anomalous condition that existed previously when a motorist who had
more than minimum insurance coverage could obtain full redress to the
maximum of all his policies if the tortfeasor was uninsured,"s7 but was
denied any recovery of excess damages through his own uninsured coverage if the tortfeasor had only minimal insurance. The prudent motorist
with maximum coverage suffered a penalty if injured by a tortfeasor who
was in compliance with the unrealistically low minimum liability coverage
requirements.
After making this correction, the court skewered the insurer's fly-specking argument that the amendment's use of the singular "policy" precluded the stacking of multiple policies." The court found that the General Assembly's passage of the amendment, viewed in light of the Act's
history and judicial gloss, revealed a design to protect the insured for his
actual loss through mandatory stacking of all policies of which he is the
beneficiary. ' The purpose was to remedy the evil effect of a situation in
which an insured's rights under multiple policies were contingent on the
amount of insurance that the tortfeasor carried."4 For that reason,
133. See O.C.GA. § 23-2-22 (Michie 1982), GA. COD ANN. § 37-204 (Harrison 1977).
134.

The fact that the draft was encoded specially to indicate that it referred to property

damage only and that the adjuster worked out of an office considered a "property unit"
supervised by a "property claim supervisor" made the insured's claim to relief even more
persuasive. 165 Ga. App. at 458, 299 S.E.2d at 910.
135. GA. CODE ANN. § 56-407.1(b)(1)(D)(ii) (Harrison Supp. 1982), O.C.GA. § 33-711(b)(1)(D)(ii) (Michie 1982) (emphasis added).
136. 164 Ga. App. 32, 295 S.K2d 359 (1982).
137. See Cotton States Mut. Ins. Co. v. Auston, 143 Ga. App. 309, 238 S.E.2d 253 (1977).
138. 164 Ga. App. at 33, 295 S.E.2d at 360-61.
139. Id. at 34, 295 S.E.2d at 361 (citing State Farm Mut. Auto Ins. Co. v. Murphy, 226
Ga. 710, 177 S.E.2d 257 (1970)).

140. The court also relied on the venerable rule of construction that "tihe singular or
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mandatory stacking of coverages continues to be regnant law in Georgia
regardless of situations that might trigger the demand for uninsured motorist benefits.
In Liberty Mutual Insurance Co. v. Clark,141 an uninsured Georgia motorist struck a Florida resident who was riding his bicycle in Athens,
Georgia. The victim received $9500 from his insurer pursuant to a policy
issued in Florida and then executed a subrogation agreement with the
insurer. When the insurer brought an action against the uninsured motorist, defendant contended that Georgia law limited subrogation solely to
insurers issuing or delivering policies in Georgia.14 The court agreed that
the insurer had no statutory right to subrogation since the Uninsured
Motorist Act specifically affords subrogation in connection with policies
"issued or delivered in this State."1 4 The Act does not purport to give
the right of subrogation in connection with policies issued outside the
state."4 The court disagreed, however, with the contention that the lack
of a statutory right to subrogation meant that the insurer was entirely
without that right. Legal, equitable, or conventional subrogation still was
available to the insurer. 4 5 In the instant case, the insurer could have proceeded on the theory of conventional subrogation by virtue of the written
subrogation agreement that entitled it to the insured's rights of recovery.
This theory merely means that the insured, who still has his right of action while the insurer is only subrogated to his right of recovery, must sue
in his own name as plaintiff although the insurer is de facto the operative
plaintiff.
The court also reminded the Bar that subrogation agreements warrant
careful draftsmanship. An agreement that subrogates the insurer "to all
rights of recovery" and entitles it "to the extent of its payment... to the
proceeds of any settlement or judgment that may result from the exercise
of any such rights" 4 was perfectly valid. An agreement subrogating the
insurer to the insured's right of action against the uninsured motorist
would constitute an assignment and would be invalid under the Georgia
Code because "a right of action for personal torts ... may' not be
plural number shall... include the other, unless expressly excluded." 164 Ga. App. at 34,
295 S.E.2d at 361 (quoting GA. CODE ANN. § 102-102(4) (Harrison 1968), O.C.G.A. § 1-3-1(6)
(Michie 1982)).
141. 165 Ga. App. 31, 299 S.E.2d 76 (1983).
142. Id. at 31, 299 S.E.2d at 77.
143. Id. (quoting GA. COD ANN. § 56-407.1(a)(1) (Harrison Supp. 1982), O.C.G.A. § 337-Ula(1) (Michie Supp. 1983)).
144. See O.C.G.A. § 33-7-11(a)(1) (Michie 1982), GA. CoDE ANN. § 56-407.1(a)(1) (Harrison 1977 & Supp. 1983).
145. 165 Ga. App. at 31, 299 S.F.2d at 77.
146. Id. at 32, 299 S.E.2d at 77.
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XIII.

WAIVER AND ESTOPPFL

The court in Loeb v. Nationwide Mutual Fire Insurance Co. 14 8 proved

again that the law of insurance is a happy hunting ground for waivers and
estoppels. An insurer that tries to 'run with the hares and hold with the
hounds' easily may come to grief. An owner-operator of three clothing
store outlets procured a burglary policy in 1978 on one of the stores. After
the insured had failed to procure requested documentation accessible to
him and necessary to the investigation of an otherwise covered burglary
claim, the insurer sent a notice in May 1979 informing the insured that
his coverage was terminated (cancelled) effective June 9, 1979, because of
his lack of cooperation.14 'The insured made another claim for a subsequent burglary that had occurred on June 4, 1979, when the insurance
ostensibly was still in effect. The insurer denied the claim because it had
learned around April 10, 1979, that the insured fraudulently had concealed the fact that he had suffered a burglary while negotiating for the
present policy. In order to avoid payment of the second claim, the insurer
argued that the policy was vitiated by fraud and thus was void ab
initio.s0

In order to justify withholding the $1800 premium paid in advance, the
insurer argued that it had earned the premium by providing coverage until June 9. The court of appeals held that this argument reflected an internally contradictory stance. 6 1 When the insurer decided, weeks after
learning of the facts justifying rescission for fraud, to terminate coverage
at a specific date in the future, it elected to treat the policy as valid. The
insured later 'waived' the fraud or was 'estopped' from asserting this defense when subsequent events (the second burglary claim) suggested that
reliance on fraud was a more cost-effective tactic. For this reason, the
court of appeals reversed the jury verdict for the insurer."'
147. O.C.G.A. § 9-2-21(a) (Michie 1982), GA. Cos ANN. § 3-109 (Harrison 1975) (new
law provides that a tort action shall be brought in the name of the person whose legal right
has been affected and in the case of property injury, the action shall be brought in the name
of the person who was legally interested in the property at the time the injury was committed or in the name of his assignee).
148. 162 Ga. App. 561, 292 S.E.2d 409 (1982).
149.
150.
151.

Id. at 562, 292 S.E.2d at 410.
Id.
Id. at 563, 292 S.E.2d at 411.

152.

Id.
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XIV. WORKERS' COMPENSATION
The case of Williams v. Lumbermens Mutual Casualty Co.'" presents
a workers' compensation issue in a somewhat unusual litigation context.
The Georgia Workers' Compensation Statute'" provides that a principal
contractor shall be liable for workers' compensation to any employee of
his subcontractor to the same extent as the immediate employer. Judicial
embroidery"imposes civil liability upon certain of an employer's agents for
failing to carry out their principal's duty to procure the mandated workers' compensation coverage. This liability is in an amount equal to the
award that otherwise would have been paid by insurance.'"
In Williams, neither the general contractor nor the subcontractor had
procured the required workers' compensation coverage. When the subcontractor's employee found himself unable to collect an award against the
subcontractor, he filed a civil action against the president and the secretary-treasurer of the general contractor for being recreant in their duty to
procure insurance for their principal. ' " The general liability carrier covering one of the defendants denied liability and the duty to extend a defense on the grounds that the policy excluded "any obligation for which
the insured... may be held liable under any workers' compensation...
law."' The court held that the workers' compensation award constituted
an obligation enforceable against the agents and officers of the corporate
employer and that the action was not outside of the Workers' Compensation Act since the employee-plaintiff merely was attempting to enforce
the act on his behalf.'" Accordingly, the court held that this particular
claim was excluded from coverage under the general liability policy."s1

153.
154.
155.
156.
157.
158.
159.

164 Ga. App. 435, 297 S.E.2d 345 (1982).
O.C.G.A. § 34-9-8 (Michie 1982), GA. CODE ANN.§ 114-112 (Harrison 1973).
See Samuel v. Baitcher, 247 Ga. 71, 274 S.E.2d 327 (1981).
164 Ga. App. at 435, 274 S.E.2d at 327-28.
Id. at 436, 274 S.E.2d at 328.
Id. at 436, 274 S.E.2d at 329.
Id.

