
Evidence

by Hardy Gregory, Jr.*

This survey article includes only a small fraction of the cases address-
ing evidentiary issues that the Georgia appellate courts decided during
the last year. The cases discussed in this article were selected because
they either illustrate new developments in the law of evidence or high-
light and clarify significant, time-tested principles.

I. RALEVANCY

In a number of recent cases the courts have addressed the issue of the
relevance in criminal trials of photographs taken of a victim's body dur-
ing autopsy procedures. During this survey period the supreme court
heard three major cases, which culminated in the development of a rule
pertaining to the use of autopsy photographs in criminal trials. First, in
Ramey v. State," defendants were convicted of murder and aggravated
assault after the trial court allowed the prosecutor to introduce into evi-
dence a photograph of the victim's scalp peeled back from ear to ear.*
The Georgia Supreme Court affirmed the conviction but cautioned that
"autopsy photos should be screened with particular care to determine
their relevancy, if any, to the case at hand."' In the second case, Williams
v. State,4 the supreme court evidenced its increasing concern with the
admission of prejudicial photographs. In Williams, the court considered
the propriety of the trial court's admission into evidence of a picture,
taken at the victim's autopsy, of the victim's nude body and genitalia.
The court found that the photograph was irrelevant and "calculated to

* Justice of the Supreme Court of Georgia. United States Naval Academy (B.S., 1959);
Mercer University (LL.B., 1967). Former Judge of the Superior Court, Cordele Judicial Cir-
cuit; former partner in firm of Davis & Gregory, Vienna, Georgia. Member, Mercer Law
Review (1965-1967). Member, State Bar of Georgia.

1. 250 Ga. 455, 298 S.E.2d 503 (1983).
2. Id. at 455, 298 S.E.2d at 504.
3. Id. at 456, 298 S.E.2d at 504.
4. 250 Ga. 553, 300 S.E.2d 301 (1983).
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inflame the minds of the jury" but nonetheless concluded that its use
was harmless error in light of the remaining evidence against defendant.0

The particular problem presented by the use of autopsy photographs is
that, even though these photographs may disclose relevant information,
the typical viewer is unaccustomed to seeing mutilated human bodies and
generally experiences shock, which may prejudice the defendant. Al-
though crime, and murder in particular, is a shocking and gruesome busi-
ness, the factfinders must consider the relevant evidence of these crimes,
however distasteful it may be to do so. In some situations, an autopsy
photograph may be the only available means to demonstrate some rele-
vant point. On other occasions, however, the relevancy of the autopsy
photograph is questionable, and the shocking, gruesome nature of the
photograph is overwhelming.

In Brown v. State,7 the third major case in this area, the supreme court
responded to the dilemma by formulating a rule to govern the peculiar
problems associated with autopsy photographs. In Brown, the trial court
admitted photographs of the victim's body into evidence to show powder
burns around the chest wound. The photograph in question depicted a Y-
shaped incision into the victim's trunk that was made during the au-
topsy.' The court pointed out that photographs taken before the autopsy
also evidence the burns and that, since the state had custody of the body,
it had the opportunity to take photographs from all angles before the
autopsy began.'0 The court held that the admission of the photograph.
into evidence was reversible error. 1' The rule was expressed as follows:

A photograph which depicts the victim after autopsy incisions are
made or after the state of the body is changed by authorities or the
pathologist will not be admissible unless necessary to show some material
fact which becomes apparent only because of the autopsy. A photograph
which shows mutilation of a victim resulting from the crime against him
may, however gruesome, have relevance to the trial of his alleged assail-
ant. The necessary further mutilation of a body at autopsy has no such
relevance and may cause confusion, if not prejudice, in the minds of the
jurors. 2

The court stated that the rule it was adopting would serve to "assist

5. Id. at 561, 300 S.E.2d at 307.
6. Id. at 561, 300 S.E.2d at 308.
7. 250 Ga. 862, 302 S.E.2d 347 (1983).
S. Id. at 867, 302 S.E.2d at 351.
9. Id. at 866, 302 S.E.2d at 350.

10. Id.
11. Id. at 867, 302 S.E.2d at 351.
12. Id.

168 [Vol. 35



EVIDENCE

counsel in the future in deciding what photographs may be offered in
evidence."' s

II. IMMUNrrY

The fifth amendment privilege against self-incrimination' has
prompted legislatures to enact statutes 5 that give courts power to grant
immunity in order to allow them to compel persons to testify."6 This is
usually the context in which questions of immunity arise. A somewhat
different aspect of the question was presented in State v. Hanson. In
that case, a district attorney gave defendant a letter that purported to
grant him immunity from prosecution for all violations of law within that
jurisdiction prior to a certain date.' 8 In addition, the district attorney dis-
missed the charges pending against defendant. In exchange for the immu-
nity, defendant gave the district attorney information relating to drug
and gambling investigations. A judge of the same jurisdiction signed an
acknowledgement on the letter to indicate that it had been brought to his
attention." Later, the district attorney lost his bid for re-election, and his
successor obtained an indictment against defendant on the charges that
the first district attorney had dismissed. Defendant filed a motion to
quash, claiming immunity and relying on the letter in question.'0 The
trial court denied the motion, but the court of appeals reversed."1 The
Georgia Supreme Court granted certiorari and affirmed." The supreme
court opinion contains an interesting discussion of 'transactional' versus
'use' immunity and a brief history of the subject of immunity.2' Simply
stated, transactional immunity guarantees that the witness will be pro-
tected from prosecution for any transaction to which he testifies. Use
immunity, however, only protects the witness from the use of the incrimi-
nating testimony or its fruits.' 6 The court found that there was no com-

13. Id.
14. U.S. CONST. amend. V.
15. See O.C.G.A. § 24-9-28 (Michie 1982), GA. CODE ANN. §§ 38-1715, 1716 (Harrison

1981).
16. C. MCCORMICK, MCCORMICK'S HANDBOOK ON TH& LAW OF Evmatcz 4 143 (E. Cleary

2d ed. 1972).
17. 249 Ga. 739, 295 S.E.2d 297 (1982).
18. Id. at 740, 295 S.E.2d at 299.
19. Id.
20. Id.
21. Hanson v. State, 161 Ga. App. 536, 287 S.E.2d 764 (1982).
22. 249 Ga. at 747, 295 S.E.2d at 304.
23. Id. at 740-42, 295 S.E.2d at 299-300.
24. Id. at 741, 295 S.E.2d at 300.
25. Id.; see MCCORMICK, supra note 16, § 143, at 305.
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mon law right of transactional immunity in Georgia" and that the situa-
tion did not fall within the provisions of the Georgia Witness Immunity
Act,"7 a use immunity statute." The court found that the agreement in
question was in the nature of a blanket amnesty, a privilege that is be-
yond the scope of prosecutorial powers to grant." Nonetheless, the court
held that public policy required the enforcement of the agreement not to
prosecute for the dismissed charges." The court explicitly stated that, in
the future, "an agreement to forego prosecution must be in writing, must
specifically set forth the transactions to which the promise relates, and
must be approved by the court."'

III. ScMw Ic EVIDENCE

How does a court go about deciding whether a given scientific principle
is reliable enough to give rise to competent evidence? The court does not
consider the accuracy of the particular test, nor the qualifications of the
individuals who conducted the test or applied the scientific principle.
Rather, the court questions the validity of the scientific principle or the
technique itself.3 The question of the validity of a scientific procedure
arose in Harper v. State,"s in which defendant was on trial for murder."
A psychologist called as a witness for defendant was prepared to testify
that, on an occasion prior to the trial, he had given defendant sodium
amytal, commonly known as "truth serum"." While out of the jury's
presence, the psychologist stated that he had administered the sodium
amytal to bring back defendant's memory and to "find the truth".' He
stated that he considered the use of sodium amytal to be an accepted
medical and psychiatric technique. In the opinion of the psychologist, de-
fendant had spoken the truth when, under the influence of sodium
amytal, he had denied participating in the alleged murder."' The trial
court excluded the psychologist's testimony, concluding that "the reliabil-
ity of the truth serum test had not been established with enough cer-

26. 249 Ga. at 742, 295 S.E.2d at 301.
27. 1975 Ga. Laws 727.
28. 249 Ga. at 742, 295 S.E.2d at 301; see O.C.G.A. § 24-9-28 (Michie 1982), GA. CODE

ANN. §§ 38-1715, -1716 (Harrison 1981).
29. 249 Ga. at 742, 295 S.E.2d at 301.
30. Id. at 747, 295 S.E.2d at 304.
31. Id.
32. See generally McCoRMcK, supra note 16, § 203.
33. 249 Ga. 519, 292 S.E.2d 389 (1982).
34. Id. at 519, 292 S.E.2d at 391.
35. Id. at 524, 292 S.E.2d at 394.
36. Id.
37. Id.
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tainty to authorize it to be admitted in evidence."" On appeal, the Geor-
gia Supreme Court affirmed the decision.8'

Georgia courts had previously considered the admissibility of the re-
sults of other scientific techniques for determining whether a person is
being truthful. In State v. Chambers," the supreme court held that par-
ties may stipulate that the results of a polygraph are admissible as well as
assign the probative value to these results.41 In a similar case, Alderman
v. State,3 the court excluded from evidence statements made by wit-
nesses while in hypnotic trances.'

In 1923, the Court of Appeals of the District of Columbia decided Frye
v. United States," in which that court announced the standards followed
by many courts today to determine whether information obtained
through the use of novel scientific methods should be admissible into evi-
dence.45 The issue before the court in Frye was whether the results of a
systolic blood pressure deception test (lie-detector test) should have been
admitted as evidence at trial." The court ruled that the evidence was
inadmissible.' 7 The court stated: "[W]hile courts will go a long way in
admitting expert testimony deduced from a well-recognized scientific
principle or discovery, the thing from which the deduction is made must
be sufficiently established to have gained general acceptance in the par-
ticular field in which it belongs.'""

In Harper, the court noted that there are certain inherent weaknesses
in determining the admissibility of evidence on the basis of the Frye
rule."9 First, the rule results in a battle of the experts." Each party
selects and compensates an expert who will conclusively testify that the
scientific principle at issue either is or is not accepted in the scientific
community." Second, there undoubtedly are limits on what any one ex-
pert may comprehend about a given scientific principle." Last, the court
recognized that variations in interdisciplinary opinions frequently exist."

38. Id.
39. Id. at 535, 292 S.E.2d at 402.
40. 240 Ga. 76, 239 S.E.2d 324 (1977).
41. Id. at 76-77, 239 S.E.2d at 325.
42. 241 Ga. 496, 246 S.E.2d 642 (1978).
43. Id. at 510, 246 S.E.2d at 651.
44. 293 F. 1013 (D.C. Cir. 1923).
45. See, e.g., Salisbury v. State, 221 Ga. 718, 146 S.E.2d 776 (1966).
46. 293 F. at 1014.
47. Id.
48. Id.
49. 249 Ga. at 525, 292 S.E.2d at 395.
50. Id.
51. Id.
52. Id.
53. Id.; see generally Korn, Law, Fact, and Science in the Courts, 66 COLUM. L. Rav.
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The court noted that the Frye rule of counting heads in the scientific
community is not an accurate or appropriate manner to determine the
admissibility of scientific procedures." Rather, the trial court is to be
charged with the responsibility of determining "whether the procedure or
technique in question has reached a scientific stage of verifiable cer-
tainty,"" or, in the words of Professor Irving Younger, whether the proce-
dure "rests upon the laws of nature."" According to the court in Harper,
the trial court may base its decision on evidence presented at trial, in-
cluding expert testimony, or the trial court may consider exhibits, trea-
tises, or the rationales of cases in other jurisdictions in making its
determination."7

The supreme court acknowledged in Harper that "once a procedure has
been recognized in a substantial number of courts, a trial judge may judi-
cially notice, without receiving evidence, that the procedure has been es-
tablished with verifiable certainty, or that it rests upon the laws of na-
ture.' The court concluded that the trial court had correctly taken
judicial notice of the fact that a majority of jurisdictions have rejected the
admissibility of the results of sodium amytal tests on the ground that "it
has not yet been demonstrated with verifiable certainty that these tests
are an accurate and reliable means of ascertaining whether a person is
telling the truth."" Until this showing is made, the court stated, neither
the results of truth serum tests nor the opinions of experts based on the
results of these tests shall be admissible into evidence.s

IV. ExcLusIoNARY RuLE

Cases that construe criminal discovery statutes would not ordinarily be
considered to fall within the subject of evidence. Georgia's discovery stat-
ute,"' however, provides an exclusionary rule as the remedy for failure to
disclose written scientific reports. A series of Georgia cases-on the subject
bears analysis here.

The discovery statute, enacted in 1980,es defines 'written scientific re-
ports,' categorizes them as discoverable, outlines a procedure for the de-

1080, 1092 (1966).
54. 249 Ga. at 525, 292 S.E.2d at 395.
55. Id.
56. Id. (quoting Irving Younger, Lectures in "Evidence," National Practice Institute

Continuing Professional Education Lecture Series).
57. 249 Ga. at 525, 292 S.E.2d at 395
58. Id. at 526, 292 S.E.2d at 396.
59. Id.
60. Id.
61. O.C.G.A. §17-7-211 (Michie 1982), GA. Cons ANN. § 27-1303 (Harrrison 1983).
62. 1980 Ga. Laws 1388.
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fendant to follow to obtain copies of reports from the prosecution, and
provides that reports will be suppressed from evidence if the prosecution
does not cooperate." The portion of the statute that is relevant for pur-
poses of this article is as follows:

(b) In all criminal trials, felony and misdemeanor, the defendant shall
be entitled to have a complete copy of any written scientific reports in
the .possession of the prosecution which will be introduced in whole or in
part against the defendant by the prosecution in its case-in-chief or in
rebuttal. The request for a copy of any written scientific reports shall be
made by the defendant in writing at arraignment or within any reasona-
ble time prior to trial. If such written request is not made at arraign-
ment, it shall be within the sound discretion of the trial judge to deter-
mine in each case what constitutes a reasonable time prior to trial. If the
scientific report is in the possession of or available to the prosecuting
attorney, he must comply with this Code section at least ten days prior
to the trial of the case.

(c) Failure by the prosecution to furnish the defendant with a copy of
any written scientific report, when a proper and timely written demand
has been made by the defendant, shall result in such report being ex-
cluded and suppressed from evidence in the prosecution's case-in-chief
or in rebuttal."

In Madigan v. State,"' the court of appeals reviewed a case in which
the trial court had granted defendant's motion to suppress scientific re-
ports on grounds that the prosecution had failed to allow discovery of one
report and had furnished another less than ten days prior to trial." The
trial court, however, had permitted the persons who had prepared the
reports to testify about the substance of the reports." The court of ap-
peals stated that the admission of the testimony clearly circumvented the
exclusionary rule by merely substituting the oral testimony for the con-
tents of the reports that the trial court had suppressed." The court held
that the trial court had erred in admitting the oral testimony," and the
supreme court agreed on appeal, although it reversed on other grounds.70
To permit the prosecution to introduce testimony under these circum-
stances would be to allow the State to "do indirectly that which it is pro-
hibited from doing directly."71

63. O.C.G.A. 5 17-7-211, G& CoDs ANN. § 27-1303.
64. Id. I 17-7-211(b), (c), GA. CoDs ANN. § 27-1303(a), (b).
65. 160 Ga. App. 656, 288 S.E.2d 34 (1981), rev'd, 249 Ga. 571, 292 S.E.2d 406 (1982).
66. 160 Ga. App. at 656, 288 S.E.2d at 35.
67. Id.
68. Id. at 657, 288 S.E.2d at 36.
69. Id. at 658, 288 S.E.2d at 36.
70. State v. Madigan, 249 Ga. 571, 574, 292 S.E.2d 406, 409 (1982).
71. State v. Madig.in, 249 Ga. 571, 572, 292 S.2d 406, 408 (1982) (quoting Tanner v.
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A different and more complex problem arose in State v. Meminger"
concerning the time requirements of the statutory procedure for discov-
ery. The discovery statute" requires the defendant to initiate discovery
with a written request at arraignment or within a reasonable time prior to
trial.1'4 The State then must furnish a copy of the report at least ten days
prior to trial.7' In Meminger, defendant made the requisite written re-
quest at arraignment, but the trial date followed less than ten days after-
wards.76 The court of appeals held that the trial court had erred in refus-
ing to suppress testimony concerning the contents of the reports because
the State had failed to meet the ten day rule.77 The supreme court re-
versed, reasoning that if a request is to be timely the defendant must
make it more than ten days prior to trial, regardless of when he is ar-
raigned. If the request is not timely, the prosecution need not comply
with it."9

A divided court in Law v. State" followed a different approach. In
Law, defendants were indicted for possession of cocaine only nine days
before trial and were arraigned only five days prior to trial.s" At the ar-
raignment, defendants requested a written copy of the laboratory analysis
report, but the prosecution failed to furnish one before trial. The supreme
court stated that the exclusionary rule applied only when the prosecution
altogether failed to furnish the requested document-not when the
materials are not furnished within the specified time frame." When time
requirements of the statute are not met, the trial court may grant a con-
tinuance or recess, but suppression of the evidence is not the remedy.' A
defendant who makes a request fewer than ten days before trial is enti-
tled to discovery within a reasonable period of time. s Again, the trial
court will decide whether to grant a continuance or a recess."

Exclusionary rules are, in some circumstances, very useful tools for the
enforcement of society's goals. On the other hand, they are an obstacle in

State, 160 Ga. App. 266, 268, 287 S.E.2d 268, 270 (1981)).
72. 249 Ga. 561, 292 S.E.2d 681 (1982).
73. O.C.G.A. § 17-7-211(b) (Michie 1982), GA. CoDn ANN. § 27-1303(a) (Harrison 1982).
74. Id.
75. Id.
76. 249 Ga. at 562, 292 S.E.2d at 683.
77. State v. Meminger, 160 Ga. App. 509, 511, 287 S.E.2d 296, 298 (1981), rev'd, 249 Ga.

561, 292 S.E.2d 681 (1982).
78. 249 Ga. at 564, 292 S.E.2d at 684.
79. Nos. 39818 and 39832 (Ga. Sup. Ct., Oct. 7, 1983) (order affirming court of appeals).
80. Id.
81. Id.
82. Id.
83. Id.
84. In another division of the opinion, the court held that if no written report exists,

then nothing can be suppressed because nothing exists to which the statute may attack Id.
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the search for truth and should be used only when no other remedy will
accomplish these goals.

V. IMPwACH NT OF OWN WrrNESS

During the previous survey period, the supreme court held in Gibbons
v. State" that a witness' prior inconsistent statements may be admissable
as substantive evidence when the witness is subject to cross-examination
at trial." In Anderson v. State,$7 the court of appeals applied the rule set
forth in Gibbons to a case that had gone to trial before the decision in
Gibbons had been rendered." Apparently, the court in Anderson found
persuasive the State's argument that defendant had no vested right in
any particular rule of evidence unless a substantial, statutory, or constitu-
tional right had been violated." The court found that the trial court's
failure to instruct the jury that it could consider the prior inconsistent
statement for impeachment purposes only was harmless error."

In Southern Bell Telephone & Telegraph Co. v. Hodges, 1 the court of
appeals further extended the rule in Gibbons to apply to civil cases.
Hodges concerned a workers' compensation claim for the death of an em-
ployee who was shot at the workplace of his employer. The employee's
son made certain statements to the police that tended to show that the
cause of his father's death did not result from his employment, but on
direct examination at trial, the son denied the truth of those state-
ments." The court found that the statements made by the employee's son
did not fall within the exceptions to the hearsay rule contained in two of
the Georgia statutes that concern statements by nonparty witnesses." Ac-
cording to the holding in Gibbons, however, his prior statements were ad-
missible." The result of Hodges is that statutory rules excluding certain
nonparty admissions in civil trials will not apply so long as the nonparty
witness appears at trial and is subject to cross-examination.

85. 248 Ga. 858, 286 S.E.2d 717 (1982).
86. Id. at 862, 286 S.E.2d at 721, see Gregory & Johnson, Evidence, Annual Survey of

Georgia Law, 1981-1982 34 MERczR L. Rav. 171-72 (1982).
87. 163 Ga. App. 571, 295 S.E.2d 748 (1982).
88. Id. at 572, 295 S.E.2d at 750.
89. Id. at 573, 295 S.E.2d at 750.
90. Id.
91. 164 Ga. App. 757, 298 S.E.2d 570 (1982).
92. Id. at 759, 298 S.E.2d at 573.
93. Id.; see O.C.G.A. § 24-3-34 (Michie 1982), GA. Cons ANN. § 38-404 (Harrison 1981)

(concerning admissions of real parties in interest); O.C.G.A. § 24-3-35 (Michie 1982), GA.
CoDz ANN. § 38-405 (Harrison 1981) (concerning admissions by third parties against interest
on a fact colateral to the main issue).

94. 164 Ga. App. at 760, 298 S.E.2d 574.
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In Brown v. State,5 the supreme court raised but did not decide the
issue of whether a witness may be questioned about his prior inconsistent
statement, without the need of putting the statement into evidence or
placing other witnesses on the stand to testify to the substance or exis-
tence of the statement." The court did not answer this question since it
found that defense counsel had not objected to the State's failure to lay a
proper foundation but had objected solely on the basis of the State's fail-
ure to show surprise before impeaching its own witness."9 In Davis v.
State," the supreme court had held that no showing of surprise is neces-
sary under these circumstances." The court in Brown also found that the
State had offered to place a witness on the stand to attest to the prior
statements and that the transcript of the trial revealed that the witness
had been shown a copy of his prior statement at trial.100

95. 250 Ga. 862, 302 S.E.2d 347 (1983).
96. Id. at 866, 302 S.E.2d at 350.
97. Id.
98. 249 Ga. 309, 290 S.E.2d 273 (1980).
99. Id. at 314, 290 S.E.2d at 278.

100. 250 Ga. at 866, 302 S.E.2d at 350.
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