
Environment, Natural Resources,
and Land Use

by Milner S. Ball*

The topic of environment, natural resources, and land use law made a
welcome reappearance in the last survey after a two-year hiatus.' The law
has continued to develop along several fronts in the meantime. Many
events that could have taken place did not. These latter nondevelopments
included the following: The fact that no national forest lands in Georgia
were sold;2 that the state legislature did not enact the "Chickadee Check-
off;' that the National Park Service did not submit a study of the
Ogeechee River preparatory to its inclusion in the National Wild and
Scenic River System;4 and that no state hazardous waste facility was
selected.'

* Professor of Law, University of Georgia. Princeton University (A.B., 1958); Harvard

University (S.T.B., 1961); University of Georgia (J.D., 1971). Member, State Bar of Georgia.
The following patiently answered the author's questions in preparing this article and are
due many thanks: Robert Bomar, James Kundell, Hans Neuhauser, and Owens Smith.

Land use will be discussed in this article only to the extent that it bears directly on envi-
ronmental and natural resource issues. To the extent that it is a matter of local law, it will
be covered in Sentell, Local Government Law, infra, at 229. To the extent that land use is a
question of property and zoning, it will be covered in Brussak, Property Law, infra, at 253.

1. See Stokes, Degnan & Toulme, Environment, Natural Resources, and Land Use, An-
nual Survey of Georgia Law, 1981-82, 34 Mmtc L. Ray. 145 (1982).

2. See Hopkins, Harris Criticizes Plan to Sell National Forests, Atlanta Const., May 21,
1983, § B, at 1, col. 2 (Governor Harris opposed federal proposal to sell 130,000 acres of
national forest land in Georgia, 95,961 acres of the northwest Georgia portion of the Chatta-
hoochee National Forest, and 34,187 acres of Oconee National Forest in middle Georgia).

3. H.R. 500,1983 GA. House J. 900 (Reg. Sess.). Formally known as the "Nongame Spe-
cies Tax Refund Check-off Bill," the proposal would follow the practice of some other states
in allowing a check-off on tax refund forms for voluntary contributions to a fund for aiding
a state nongame wildlife species program.

4. The system was created under the Wild and Scenic Rivers Act, 16 U.S.C. § 1273 (1976
& Supp. V 1981). Congress designated the Ogeechee as a potential addition to the system,
id. § 1276(a)(61), as was the Suwanee, id. § 1276(25). Portions of the Chattooga are also in
the system, Id. I 1274(a)(10).

5. The survey of this topic last year covered the passage of the Georgia Hazardous Waste



MERCER LAW REVIEW

I. RwVERs

A. Savannah River Plant

Of the events that did take place, one that had major impact actually
revolved around nonaction: the decision of the federal Department of
Energy (DOE) not to file an Environmental Impact Statement (EIS) for
the restarting of the Savannah River Plant L-Reactor. The nuclear energy
reactor is scheduled to resume operation sometime in October 1983.6 The
reactor, which is twenty-nine years old and which has not been operated
since 1968, produces plutonium and tritium for use with nuclear weapons.
The DOE had prepared an environmental assessment which concluded
that placing the reactor back in service would have no significant impact
and thus would require no EIS.7 A group of individuals and organizations,
including the Natural Resources Defense Council, the Georgia Conser-
vancy, and the League of Women Voters of Georgia, filed suit on Novem-
ber 8 to halt the startup and to require a detailed environmental impact
study.8 Governor George Busbee also gave notice of the state's opposition
to the restarting of the L-Reactor.

The energy department confirmed that operating the renovated reactor
would flush forty-six curies of radioactive cesium into the Savannah River
from a swamp where it was trapped after being discharged in the 1950's
and 1960's.11 One thousand acres of wetlands also would be scalded or

Management Authority Act, which created the Georgia Waste Management Authority with
power to establish a hazardous waste facility. See Stokes, Degnan & Toulme, supra note 1,
at 145, 147 (noting powers of the Authority under O.C.G.A. § 12-8-103 (Michie 1982), GA.
CODE ANN. § 43-2904a (Harrison Supp. 1983)).

6. See State Actions: South Carolina Concerned Over Plans to Flush Radioactive
Waste Into River, 13 Emvrt.. R p., CuRazRr Dav. 893 (1982) [hereinafter cited as South
Carolina Concerned); Nuclear Energy: Savannah River Plant Reactivation To Flush Ce-
sium Into River, DOE Confirms, 13 EwrrL. Ri., CuRREwr Dzv. 701 (1982) [hereinafter
cited as Savannah River Plant).

7. Section 102(2)(C) of the National Environmental Policy Act (NEPA) requires the
responsible federal agency to prepare a detailed environmental impact statement when
there are "major Federal actions significantly affecting the quality of the human environ-
ment." 42 U.S.C. § 4332(2)(C) (1976). Regulations for Implementing the Procedural Provi-
sions of NEPA, promulgated by the Council on Environmental Quality, provide that the
agencies may make "environmental assessments" on the basis of which they then may deter-
mine either to prepare environmental impact statements or to find that there are no signifi-
cant impacts requiring an EIS. 40 C.F.R. §§ 1501.3 to .4 (1982).

8. Natural Resources Defense Council v. Department of Energy, No. 82-3173 (D.D.C.
filed Nov. 8, 1982); see Litigation: Environmental Groups Sue for Agency Study of Envi-
ronmental Effects of Nuclear Plant, 13 ENvIv. Rap., Cumswwr Dzv. 1061 (1982) [hereinafter
cited as Environmental Groups).

9. Environmental Groups, supra note 8, at 1061.
10. See Savannah River Plant, supra note 6, at 701.
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flooded out in the process. In addition, according to plaintiffs, up to
176,000 gallons of 174-degree water would be discharged each minute dur-
ing operation." Documents that were declassified in 1973 showed that re-
leases from the plant during its original nine years of operation included
5,000,000 curies of tritium, 3644 curies of radioiodine, and 10.4 curies of
alpha radiation.'3 On April 18, 1983, the DOE opened a ninety-day public
comment period on the reactivation of the reactor.' s A report on the next
stage of the controversy will have to await next year's survey.

B. Metropolitan River Protection Act

In addition to concern for the Savannah River in particular, rivers in
general were the object of attention in both judicial and legislative action
that centered on the Metropolitan River Protection Act (MRPA)."' This
Act permitted planning commissions for metropolitan areas that have
populations over one million to develop comprehensive use plans for the
corridors of those streams that supply at least forty percent of their area's
water. Pursuant to the MRPA, the Atlanta Regional Commission (ARC)
developed the Chattahoochee Corridor Study.' s In Geron v. Calibre
Cos.,' 6 plaintiffs had sought to enjoin construction of a condominium de-
velopment in a Cobb County area of the Chattahoochee River corridor.
Defendant-developer had applied for a certificate of development under
the provisions of the MRPA. The application was rejected twice before
sufficient modifications led the ARC to approve it. The ARC then for-
warded to the Cobb County Board of Commissioners, which, after some
confusion, approved the plan and issued the certificate. 7 In the ensuing
action to enjoin the development, the trial court dismissed on the merits
of plaintiffs' challenge to the Cobb Commission's issuance of the certifi-
cate on the ground, among others, that plaintiffs had failed to establish
that the county had passed an ordinance adopting the Chattahoochee
Corridor Study promulgated by the ARC.'8 The supreme court reversed,
construing the MRPA to prohibit unauthorized development even if the
given political subdivision had not adopted a land and water use plan for

11. See South Carolina Concerned, supra note 6, at 894.
12. See id.
13. See'Pubic Comment and Hearing Notice, 48 Fed. Reg. 16,535 (1983).
14. O.C.G. tit. 12, ch. 5, art. 5, pt. 6 (Michie Supp. 1983) (formerly GA. CODz ANN. ch.

43-42 (Harrison Supp. 1983)) (amended 1983).
15. See Geron v. Calibre Cos., 250 Ga. 213, 214, 296 S.E.2d 602, 604 (1982).
16. 250 Ga. 213, 296 S.E.2d 602 (1982).
17. Id. at 214-15, 296 S.E.2d at 604. The chairman of the commission mistakenly signed

a certificate for an earlier, rejected proposal of defendants; he subsequently revoked his
approval of the wrong certificate and signed the correct one. Id.

18. Id. at 215,.296 S.E.2d at 605.
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the river corridor."'
The governmental relationships and responsibilities under the MRPA,

highlighted by Geron, were restructured by major amendments to the Act
that became effective March 29, 1983.20 The MRPA now provides for lo-
cal government enforcement of the Act's provisions and for state enforce-
ment when local authorities fail to act; consequently, the Geron problem
was written out of the statute. 1 While the amendments clarify and 'give
bite' to enforcement overseen by the state, they also provide for a more
flexible, dynamic local-regional-state relationship in permitting and polic-
ing developmental activities. Planning and development commissions are
to develop the river corridor plans."2 Pending adoption of a plan, develop-
mental activities with adverse effects in a corridor are unlawful.'3 After
adoption of a plan, developmental activities cannot be conducted without
certificates from the appropriate local government." Applications for cer-
tificates are to be transmitted to the planning commission. If the pro-
posed development is not consistent with the corridor plan, the commis-
sion can recommend modification or find substantial conformity." A
failure by the commission to act within sixty days in the face of favorable
action by local government will be deemed to be approval."6 In addition,
in any case in which the commission recommends modification, the local
authorities can override the recommendation under certain specified
conditions.'

Local governments also may issue cease and desist orders or seek in-
junctive relief against violators." In the event of local failure to take ef-
fective action and after a planning commission notice, the Director of the
Environmental Protection Division of the Department of Natural Re-
sources is to assume the enforcement of erosion and sediment control reg-
ulations." The director also may revoke the local government's permit

19. Id. at 217, 296 S.E.2d at 606.
20. See Metropolitan Rivers Protection Act, amended by 1983 Ga. Laws 1059 (codified

as amended at O.C.G.A. tit. 12, ch. 5, art. 5, pt. 6 (Michie Supp. 1983) (formerly GA. CODs
ANN. ch. 43-42 (Harrison Supp. 1983))).

21. See O.C.G.A. § 12-5-444(a)(1), (2) (Michie Supp. 1983), GA. CoDs ANN. § 43-4205(a)
(Harrison Supp. 1983).

22. O.C.G.A. § 12-5-443 (Michie Supp. 1983), GA. Cons ANN. § 43-4204 (Harrison Supp.
1983).

23. Id. § 12-5-444(a)(1), (2) (Michie Supp. 1983), GA. CoDz ANN. § 43-4205(a)(1), (2)
(Harrison Supp. 1983).

24. Id. I 12-5-444(b), GA. CoD ANN. § 43-4205(b).
25. Id. 5 12.5-445(b)(1) (Michie Supp. 1983), GA. Coos ANN. § 43-4206(b)(1) (Harrison

Supp. 1983).
26. Id. § 12-5-445(b)(2), GA. CODS ANN. § 43-4206(b)(2).
27. Id. § 12-5-445(c)(2), GA. CODs ANN. § 43-4206(c)(2).
28. Id. § 12-5-452 (Michie Supp. 1983), G& CoDs ANN. % 43-4213 (Harrison Supp. 1983).
29. Id. § 12-5-453(b) (Michie Supp. 1983), GA. CoDs ANN. § 43-4214(b) (Harrison Supp.
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authority under the Erosion and Sedimentation Act of 1975.80 Similarly,
when a commission discovers unauthorized development activity in a
river corridor, it must notify local authorities with the recommendation to
take corrective action. When the commission does not take this action
and immediate enforcement is necessary, the MRPA again shifts the ini-
tiative to the EPA director, who may issue cease and desist orders, seek
injunctive relief, and, in certain circumstances, seek restoration." Viola-
tors are subject to civil penalties of up to $1000 per acre per day and are
liable for restoration costs.'2 When the director's corrective action is suc-
cessful, the local government also is liable to the state for the costs of
enforcement, including attorneys' fees."

C. Water Treatment

In other action likely to have a beneficial effect upon river water, the
legislature responded to the loss of federal funding for water and sewer
treatment facilities with two sets of amendments. One amendment re-
vised the Georgia Development Authority statute" to enable the Author-
ity to authorize technical and financial assistance to local governments in
constructing and rehabilitating "environmental facilities," such as water
and sewer systems." The other amendment removed prohibitions against
issuing state guaranteed revenue obligations for local water and sewer
facilities financed through the appropriate state authority."

II. COASTAL ZONES AND WETLANDS

A. Barrier Islands

On October 18, 1982, President Reagan signed into law the Coastal
Barrier Resources Act (CBRA), which virtually eliminated federal

1983).
30. Id. § 12-5-453(c), GA. Cons ANN. § 43-4214(c).
31. Id. § 12-5-456(a)-(c) (Michie Supp. 1983), GA. CoDE ANN. § 43-4217(a)-(c) (Harrison

Supp. 1983).
32. Id. § 12-5-456(c)(4)-(5), GA. Cons ANN. 9 43-4217(c)(4)-(5).
33. Id. § 12-5-456(e), GA. COwE ANN. § 43-4217(e).
34. Id. tit. 50, ch. 10 (Michie Supp. 1983) (formerly GA. Coos ANN. ch. 62-15 (Harrison

Supp. 1983)).
35. Id. U5 50-10-2(c)-(d), 50-10-4(5) (Michie Supp. 1983), GA. Coos ANN. §§ 62-1506(c)-

(d), 62-1505(5) (Harrison Supp. 1983), amended by 1983 Ga. Laws 1026 (codified at
O.C.G.A. tit. 50, ch. 10 (Michie Supp. 1983) (formerly GA. Coos ANN. ch. 62-15 (Harrison
Supp. 1983))).

36. 1983 Ga. Laws 1024 (codified as amended at O.C.G.A. 55 50-17-21, -17-24(a) (Michie
Supp. 1983), GA. CODE ANN. §§ 87-102a, -105a (Harrison Supp. 1983)).
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financial incentives for development on undeveloped barrier islands."7

The Act defines the protected areas to include islands that contain few
manmade structures, whose ecological processes are not impeded by
human activities, and that are not set aside already for wildlife refuge,
sanctuary, recreational, or conservation purposes.'8 Georgia areas in-
cluded in maps for the coastal barrier system include portions of Little
Tybee, Wassaw, Little St. Simons, Sea Island, Little Cumberland, and
Cumberland.'

The Carter Administration had taken the first major step toward bar-
rier island legislation by producing an impact statement on policies for
protecting barrier islands.' ° The study called attention to the plight of
the barriers and the complex role of the federal government in aiding
their economic development and retarding their ecological decline. Con-
gress then took the second major step with the passage of section
341(d)(1) of the Omnibus Budget Reconciliation Act of 1981,4' which
mandated the discontinuance of federal flood insurance for new construc-
tion on undeveloped coastal barriers after October 1, 1983."

The CBRA continued the October 1983 ban on flood insurance and also
established the Coastal Barrier System based upon maps that designate
the qualifying islands or portions of islands.'8 The CBRA and the Depart-
ment of Interior Regulations implementing it eliminated, in addition to
federal insurance, incentives to development in the form of federal assis-
tance for road and bridge construction, water and sewer treatment facili-
ties, erosion control structures, small businesses, and others." The CBRA
does not prohibit development activities; it only removes the federal
subsidies.

37. Pub. L. 97-348, 96 Stat. 1653 (codified at 16 U.S.C.A. ch. 55 (West Supp. 1982)).
38. 16 U.S.C.A. § 3502(l)(B) (West Supp. 1982).
39. See id. § 3503; 47 Fed. Reg. 52,388 (1983); 48 Fed. Reg. 17,592 (1983) (to be codified

at 43 C.F.R., subtitle A). The dimensions of the included areas are Little Tybee (5 miles);
Wassaw (0.25 miles); Little St. Simons (6 miles); Sea Island (1.5 miles); Little Cumberland
(3 miles); and Cumberland (1.25 miles).

40. See U.S. Dep't of Interior, Draft Environmental Statement on Alternative Policies
for Protecting Barrier Islands Along the Atlantic and Gulf Coasts of the United States (Dec.
1979).

41. Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, § 341(d)(1), 95 Stat.
357, 419 (codified at 42 U.S.C. § 4028 (Supp. V 1981)).

42. Id.
43. 16 U.S.C.A. § 3503(a)(1) (West Supp. 1982).
44. Id.; 48 Fed. Reg. 17,592 (1983). The flood insurance ban is codified at 42 U.S.C. §

4028 (Supp. V 1981). The Cumberland Island Wilderness entered the National Wilderness
System on September 8, 1982. 16 U.S.C.A. § 1132 (West. Supp. 1982).
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B. Section 404 and Wetlands

Another federal statute affecting not only the coast of Georgia but also
freshwater wetlands throughout the state is section 404 of the Federal
Water Pollution Control Act,4 ' which prohibits the discharge of dredged
or fill material except as permitted by the Corps of Engineers.""

The questions concerning which activities and which lands are covered
by section 404 have been the subjects of controversy. On the question of
activities subject to the program, courts have held that a permit is re-
quired for filling wetlands adjacent to an intrastate lake,'47 for placing rip-
rap or a dam in a lake,"s or for clearing bottomland of trees.4' Congres-
sional amendment of the statute in 1977 generally supported the courts'
broad interpretations of activities included in the section 404 program. In
addition, the amendment provided exemptions for six specific types of
activity.'" Congress also reaffirmed the Corps' authority to issue nation-
wide permits for certain minor activities, effectively exempting them. 1

The statute has been given an equally expansive reading on the issue of
the areas that are included within the Corps' jurisdiction under section
404. After a court ordered revocation of its initial attempt to limit the
Corps' jurisdiction,"2 the Corps issued regulations defining the subject ar-
eas to embrace all navigable waters, including lakes and rivers and their
tributaries, coastal swamps and freshwater marshes, and certain other
wetlands." In 1977, the Corps defined "wetlands" to mean "that those
areas that are inundated or saturated by surface or ground water at a
frequency and duration sufficient to support, and that under normal con-
ditions do support, a prevalence of vegetation typically adapted for life in
saturated soil conditions."" In a case that gave detailed consideration to
this definition and to its application, one court rejected defendants' argu-
ment that only deep swamp or cypress swamp areas were covered." The
court accepted the Corps' methodology of defining wetlands by the preva-
lence of vegetation adapted to saturated soiL"

45. 33 U.s.c. § 1344 (1976 & Supp. V 1981).
46. In issuing permits, the Corps follows environmental guidelines developed by the

EPA and set out at 45 Fed. Reg. 85,336 (1980).
47. United States v. Byrd, 609 F.2d 1204 (7th Cir. 1979).
48. Minnehaha Creek Watershed Dist. v. Hoffman, 597 F.2d 617 (8th Cir. 1979).
49. Avoyelles Sportsmen's League v. Alexander, 473 F. Supp. 525 (W.D. La. 1979).
50. 33 U.S.C. § 1344(f)(1) (Supp. V 1981).
51. Id. § 1344(e)(1)-(2) (Supp. V 1981).
52. Natural Resources Defense Council v. Callaway, 392 F. Supp. 685 (D.D.C. 1975).
53. 33 C.F.R. § 323.2(a) (1982).
54. Id. § 323.2(c) (1982).
55. See Avoyelles Sportsmen's League v. Alexander, 511 F. Supp. 278, 289 (W.D. La.

1981).
56. Id. at 291-92. In a related case, a court held that the denial of permits for develop-
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On May 7, 1982, the Presidential Task Force on Regulatory Relief,
chaired by Vice President George Bush, ordered the Corps of Engineers
to reform its section 404 program." The Corps' proposed response to the
Task Force directive would have both streamlined the permitting process
.and reduced substantially the area of wetlands under the Corps' jurisdic-
tion." The Corps' proposal and the section 404 program became the sub-
ject of controversy within and among federal agencies and 'drew fire' from
environmental groups.59 Potential legislative action consistent with the
Corps' approach created dispute in Congress." The matter was placed on
hold with the appointment of William Ruchelshaus as EPA Admin-
istrator.61

C. Miscellaneous

Important and significant in their own right during the survey period
were several other current items of environmental interest. These items
were as follows:

(1) The legislature created a Sapelo Island Heritage Authority to pre-

mental activity in mangrove wetlands on Marco Island, Florida, was not an uncompensated
taking in violation of the fifth amendment. Deltona Corp. v. United States, 657 F.2d 1184
(11th Cir. 1981). (For the latest installment in that long dispute, see Deltona Corp. v. Alex-
ander, 682 F.2d 888 (11th Cir. 1982) (estoppel does not lie for denial of permits; failure to
exhaust administrative remedies precludes court consideration of developer's claim on
Corps' wetland jurisdiction)). In Buttrey v. United States, 690 F.2d 1170 (5th Cir. 1982),
cert. denied, 103 S. Ct. 2087 (1983), the court held that the Corps does not have to provide a
trial-type hearing before denying section 404 permits.

57. Water Pollution: White House Orders EPA, Corps to Revise Rules, Procedures for
Dredge, Fill Program, 13 ElvTL. Rzp., CutawRa Div. 57 (1982).

58. Water Pollution: EPA, Interior Object to Corps Draft of Water Act Dredge, Fill
Program Rules, 13 ENvTL. Rip., Cwmcir Dav. 1579 (1983).

59. Id.; see Water Pollution: Corps' Draft Dredge, Fill Rule Revisions Violate Water
Act Intent, Groups Tell Bush, 13 ENv'rL. Rig., Cumamrr Div. 1835 (1983); Water Pollu-
tion: OMB Moves to End Inter-Agency Dispute Over Wetlands Protection, Dredge, Fill,
13 ENmL. Rzp., Ctummir Div. 1660 (1983); Water Pollution: EPA Dredge, Fill Guidelines
Binding on Army, Less Protective Sources Say, 13 ENvTL. Rip., Cusazwr Div. 1616 (1983).

60. See, e.g., Land Use: Senate Panel Chairman Introduces, Criticizes Watt's Wet-
lands Protection Bill, 13 EmrL. Rim., CuRaiie Div. 2310 (1983); Land Use: Wetlands
Task Force Chartered As Interior Advisory Committee, 13 Erv'r. Rxp., CuRinwr Div. 2210
(1983); Water Pollution: Chafee Asks Bush to Reject Corps' Efforts to "Undermine" Wet-
lands Protection Program, 13 ENvm. Rzp., CuRN' Div. 2182 (1983); Water Pollu-
tion: New Clean Water Act Proposals by EPA May Include Dredge, Fill Permit Changes,
13 E~w'rL. Rap., CuRRvm Div. 1576 (1983); Water Pollution: Dredge and Fill Require-
ments, Pollution From Dams Debated During Water Act Hearing, 13 ENvrL. Ru,., Cua-
merr Div. 479 (1982).

61. Water Pollution: Gianelli Says Wetlands Proposal On Hold At OMB Pending
Ruckelshaus' Arrival at EPA, 13 ENvTL Rz,., CuRawr Div. 2335 (1983).
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serve the Hog Hammock community on Sapelo Island.62 The members of
this community hold the only privately owned enclave on the island.

(2) The National Oceanic and Atmospheric Administration promul-
gated the management plan for the Gray's Reef National Marine
Sanctuary.

63

(3) A lease sale of tracts for oil and gas exploration and development on
the Outer Continental Shelf (OCS) off the coast of Georgia was scheduled
for July 1983." The lease sale is a reminder that Georgia lacks effective
legal control over OCS activities beyond the state's territory. This defi-
ciency is one result of Georgia's choosing not to pursue a federally ap-
proved coastal zone management plan."s This type of plan would have
entitled the state to require OCS activities to be "consistent" with the
state's interests and objectives." Other coastal states have used the con-
sistency requirement as the principal legal avenue of control over OCS
mineral development." This type of plan also has the effect of providing
the state government with an administrative locus of continuing responsi-
bility for and attention to offshore development activities."

(4) A proposal to dike and devote to rice growing a forty acre tract of
lowlands at New Hope Plantation is presently under administrative re-
view. 9 Action on the proposal could have significant legal ramifications
and is, therefore, potentially a subject for next year's survey.

(5) The long-simmering dispute concerning the Harris Neck Wildlife
Refuge in McIntosh County is again the center of controversy. The wild-
life refuge partly consisted of land in the community of Harris Neck that

62. 1983 Ga. Laws 623 (codified at O.C.G.A. tit. 12, ch. 3, art. 7, pt. 7 (Michie Supp.
1983) (formerly GA. CoDE ANN. ch. 43-43 (Harrison Supp. 1983))).

63. U.S. Dept. of Comm., Natl Oc. & Atmos. Adm., Gray's Reef National Marine Sanc-
tuary: Management Plan (Jan. 1983).

64. See U.S. Dep't of Interior, Mineral Management Service, South Atlantic Summary
Report Update (Feb. 1983).

65. The Coastal Zone Management Act encourages states to protect coastal resources by
establishing and implementing approved coastal zone management plans. See 16 U.S.C. ch.
33 (1976 & Supp. V 1981); compare Georgia's Coastal Management Act of 1978, O.C.G.A.
tit. 12, ch. 5, art. 4, pt. 3 (Michie 1982) (formerly GA. CODE ANN. ch. 43-26 (Harrison Supp.
1982)).

66. One of the chief inducements for states to establish coastal zone management plans
is the "consistency" provision, which states that federally conducted or supported activities
within or directly affecting the coastal zone must be carried out "in a manner which is, to
the maximum extent practicable, consistent with approved state management programs." 16
U.S.C. § 1456(c) (1976 & Supp. V 1981).

67. See, eg., California v. Watt, 683 F.2d 1253 (9th Cir. 1982), cert. granted, 51
U.S.L.W. 3825 (U.S. May 16, 1983) (No. 82-1511).

68. 683 F.2d at 1260-61.
69. The administrative appeal, still in process, following denial of the permit is In re

Gibbs, Rec. No. DNR-CMP-AH-1-83 (may obtain copy from Adjudicatory Hearing Clerk,
Dep't of Natural Resources).
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was condemned for an army airfield during the early stages of World War
U. Black residents claimed that they were paid little for their property
but were promised an opportunity to repurchase their holdings at the
conclusion of the war.70 At one point after the war, McIntosh County ac-

quired the land, but the land reverted to the federal government and was
included in the Harris Neck National Wildlife Refuge in 1962.71 The pre-
sent controversy erupted in 1979 when demonstrators called attention to
the plight of former property owners and descendents of former property
owners who sought to regain the land.72 Notwithstanding various at-
tempts to find a solution, the dispute remains unresolved.78

III. HAZARDOUS WAsT

Last year's survey of this topic reported on aspects of the attempt by
Earth Management, Inc., to open a hazardous waste landfill in Heard
County."' In a 1981 ruling, the Georgia Supreme Court refused to allow
the county to condemn the proposed disposal site for a recreational facil-
ity. 7 In further litigation, the county and several citizens sought to enjoin
the state's consideration of Earth Management's application for a permit
for the facility under the Georgia Hazardous Waste Management Act.76
Plaintiffs also sought a declaration that the Act is unconstitutional. Plain-
tiffs contended that, by preempting local government vetoes of hazardous
waste sites, the Act withdrew the home rule authority granted by the
Georgia Constitution.77 The trial court dismissed the complaint and held,
among other things, that plaintiffs had failed to exhaust their administra-
tive remedies.7' In George v. Department of Natural Resources,7 the su-
preme court this year unanimously affirmed the trial court's dismissal of

70. See United States v. Timmons, 672 F.2d 1373, 1376 (11th Cir. 1982); see also Atlanta
Const., April 26, 1979, § A, at 1, coL 1-2.

71. See Wildlife Conservation Act, Pub. L. No. 80-537, 62 Stat. 240 (1948); Atlanta
Const., May 11, 1979, § C, at 5, coL 3-4.

72. See United States v. Timmons, 672 F.2d 1373 (11th Cir. 1982). (Eleventh Circuit
Court of Appeals affirmed district court's order granting the United States' motion for sum-
mary judgment in an ejectment action it brought against protesting individuals who claimed
ownership of land comprising part of the wildlife refuge).

73. For the latest account of the controversy, see Harris Neck: Georgia Blacks Fight to
Regain Ancestral Land, EBONY, July 1983, at 36.

74. See Stokes, Degnan & Toulme, supra note 1, at 14647.
75. See Earth Management, Inc. v. Heard County, 248 Ga. 442, 283 S.E.2d 455 (1981).
76. See George v. Department of Natural Resources, No. C-70881 (Super. Ct. of Fulton

County, Ga., July 8, 1982), afd, 250 Ga. 491, 299 S.E.2d 556 (1983).
77. See Stokes, Degnan & Toulme, supra note 1, at 146-47.
78. George v. Department of Natural Resources, No. C-70S51 (Super. Ct. of Fulton

County, Ga., July 8, 1982), afrd, 250 Ga. 491, 299 S.E.2d 556 (1983).
79. 250 Ga. 491, 299 S.E.2d 556 (1983).
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the complaint." The court noted that plaintiffs had standing to partici-
pate in the administrative proceeding and, since this proceeding was an
adequate remedy at law, equitable relief was precluded."

In another unrelated hazardous waste case, Holley Electric Corporation
of Jesup was temporarily restrained on March 25 from accepting or han-
dling hazardous waste." It was discovered that polychlorinated biphenyls
(PCB) stored on company property had contaminated the site. A con-
tempt motion was filed on April 4, but was withdrawn the same evening
after the waste was removed."

Since the cleanup of the Luminous Process site near Athens, the state
has had no identified imminently dangerous disposal site. Georgia was
allotted $347,000 in federal funds under the Resource Conservation and
Recovery Act" for assistance in surveying and inspecting 534 waste sites
in the state."

IV. AIR

Total reduced sulfur (TRS) emissions from kraft pulp mills are respon-
sible for the odor associated with paper pulp processing. States are under
statutory mandate to develop plans for control of the TRS emissions as
well as other emissions." Effective December 10, 1982, the federal Envi-
ronmental Protection Agency (EPA) approved a major portion of the
Georgia TRS plan but did not approve the starting dates for compliance
schedides because they were too vague." The Georgia plan had called for
sources to begin on the compliance schedules only after notification forth-
coming "when ten [10] states have U.S. E.P.A. approved TRS Plans cov-
ering at least 25% of the applicable kraft mills in the country."" In ef-
fect, Georgia proposed not to act further on the reduction of the TRS
emissions unless the EPA enforced existing regulations and unless other
states acted as well. Presently, it is unclear whether some state citizens
will join in taking action against the EPA or against specific mills, espe-
cially in the Savannah area.

80. Id. at 493, 299 S.E.2d at 558.
81. Id. at 492-93, 299 S.E.2d at 557-58.
82. See Georgia v. Holey Elec. Corp., No. CA 83-11363 (Super. Ct. of Wayne County,

Ga., March 25, 1983)(order).
83. See Enforcement: Georgia Court Restrains Electric Firm From Accepting, Storing

Hazardous Waste, 13 EvmL. Ris., CtmuRr Div. 2224 (1983).
84. 42 U.S.C. § 6932 (Supp. V 1981).
86. 48 Fed. Reg. 6,684 (1983).
86. See 42 U.S.C. §§ 7410, 7411(d) (Supp. V 1981).
87. 47 Fed. Reg. 50,868 (1982).
88. Id. at 50,869.
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V. RIPARIAN RIGHTS AND PUBLIC TRUST Possmn Es

The supreme court's decision in Stewart v. Bridges" arose out of a dis-
pute concerning conflicting uses of lake water. Twenty-one parcels of a
400 acre tract of land in Screven County were sold at auction. Thereafter,
Eureka Lake was formed by the damming of a stream, and a portion of
each tract became lake bed. Defendant Stewart's tract was contiguous to
a previously acquired farm that he irrigated with water from Eureka
Lake. Stewart's neighbors sought an injunction against his irrigating with
lake water, arguing that defendant's use was incompatible with plaintiffs'
recreational use of the lake. The trial court imposed a permanent injunc-
tion following a jury verdict in favor of plaintiffs." The supreme court
vacated the injunction and remanded the case for a new trial.91 The trial
court gave the jury a charge on a tenancy in common between the parties.
The court also gave the jury a charge on vertical ownership of the water
extending upward from the bed."2 The supreme court found that these
charges were in error and held that the law of riparian rights would gov-
ern the case rather than the law of either tenancy in common or vertical
ownership."1 The court noted that Georgia's water rights law follows the
natural flow theory of riparian rights as modified by a reasonable use pro-
vision," which entitles every riparian owner to have water pass over his
land according to its natural flow subject to the reasonable uses of other
riparian owners."' The court raised but did not answer the question of
whether recreational and agricultural uses might prove irreconcilable."

The court's decision in Stewart" is neither a landmark nor a 'water-
mark' case in natural resources law. The decision, however, does have sig-
nificance as a parable-a microcosmic example of the macrocosmic prob-
lem of natural resources that are subjected to conflicting or irreconcilable
uses. We are invited to contemplate what happens when natural resources
are limited while unlimited demands made on these resources increase in
quantity and diversity." What if the waters contended for are not Eureka
Lake but are streams, rivers, large lakes, or ground water? What if the
uses are not only recreational and agricultural but also are industrial, do-
mestic, and waste diluting?

89. 249 Ga. 626, 292 S.E.2d 702 (1982).
90. Id. at 626, 292 S.E.2d at 703.
91. Id. at 628, 292 S.E.2d at 704.
92. Id. at 627, 292 S.E.2d at 704.
93. Id. at 627-28, 292 S.E.2d at 704.
94. Id. at 627, 292 S.E.2d at 704.
95. Id. at 628, 292 S.E.2d at 704.
96. Id.
97. Id. at 626, 292 S.E.2d at 702.
98. Id. at 628, 292 S.E.2d at 704.
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After noting that lakes, like streams, are the subject of riparian rights,
the supreme court went on to note that these lakes are not the subject of
the law of property ownership." Riparian law has been more flexible and
serviceable-better adapted to water-than the law of land ownership
ever can be. Riparian law has solved many of the problems that have
arisen as growing demands upon Georgia's water have led inevitably to
conflicts. Although it has been useful, riparian law modified by a rule of
reasonable use ultimately will be no more satisfactory than nuisance law,
which is the land based equivalent, in making fundamental choices
among competing uses. How does one select among recreational, agricul-
tural, domestic, and industrial demands? There comes a point when
neither riparian rights nor the natural resources themselves can accom-
modate all uses. The closer we come to that point, the less helpful ripa-
rian law is in resolving particular conflicts. The comprehensive water pol-
icy plan that is needed cannot be created solely out of the common law of
riparian rights.

Policymaking is the task of the legislature. When faced with an in-
creased demand for a limited or shrinking resource, the legislature typi-
cally responds by installing a permit system.1" Of course, it can be ar-
gued that permits cause delay, add expense, and constitute governmental
interference in private decisionmaking. 10 1 Permits remain, however, a pre-
ferred device for the management of a natural resource like water, espe-
cially in a context of scientific uncertainty and political controversy. For
example, permits may limit access, implement technical standards, trans-
late broad regulatory requirements into specifics for individual enter-
prises, and serve as a means for public participation in decisions about
natural resources, especially when their issuance requires public hearings.
Insofar as they serve these purposes, permits may be looked upon as ben-
eficial and as understandable modes of legislative response.1 ' Granting
their penultimate usefulness, however, permit systems are not the ulti-

99. Id. at 627-28, 292 S.E.2d at 704 (emphasis added).
100. See supra text accompanying notes 14-33 for a discussion of the organizational and

interpretation of the permit system MRPA, O.C.G.A. tit. 12, ch. 5, art. 5, pt. 6 (Michie
Supp. 1983) (formerly GA. CODS ANN. ch. 43-42 (Harrison Supp. 1983)). For an example of
another permit system and the response it has engendered, see supra text accompanying
notes 46.61.

101. For an argument that environmental laws should be revised to do away with permit
requirements and to allow industry to be self-policing, see Orloff, Rethinking Environmen-
tal Law, N.Y. Times, May 10, 1981, § F, at 3, col. 1. For the contrary position, see an
account of a permit system supported by both developers and environmentalists in Johnson,
Public Trust Protection for Stream Flows and Lake Levels, 14 U.C.D. L. RKY. 233, 242 n39
(1980).

102. See generally Ball, Good Old American Permits. Madisonian Federalism on the
Territorial Sea and Continental Shelf, 12 ENvm. L. 623, 654.78 (1982).
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mate solution for choosing among irreconcilable interests. A permit sys-
tem sometimes may give the appearance of legislative action, but in fact
may be a means for delaying hard, fundamental choices. The legislature
always can pass onto an agency, whose role is to issue individual permits,
the task of making the loaded decisions that the legislature itself was un-
able to make.108 This policymaking by increments or by default, however,
can only delay or aggravate the critical problems of rising resource de-
mands. A comprehensive water policy adequate to Georgia's needs cannot
be achieved one permit at a time.

If common law riparian rights and legislatively preferred systems have
their strengths but are ultimately of limited utility, is there any further
jurisprudential option? A recently published scholarly note in Georgia 1"
and a case from another state1" invite exploration of one choice: the
public trust doctrine.

The public trust doctrine has roots deep in Roman and early English
law.'" At its simplest level, the doctrine may be taken to mean that the
sovereign holds the tidelands subject to the inalienable rights of the pub-
lic for the uses of navigation, commerce, and fishing. At least in this most
basic form, the public trust doctrine was adopted with the common law in
Georgia.1

In the course of a thorough, thoughtful analysis of public trust law in
Georgia, one student author recently drew two conclusions that bear on
the instant subject.'" First, she proposed that a public trust doctrine in
this jurisdiction does or could include environmental and conservation in-
terests as well as interests of navigation, commerce, and fishing.1" Sec-

103. To pass entirely-to give too much discretion to an agency--of course would violate
the delegation doctrine. See Howell v. State, 238 Ga. 95, 230 S.E.2d 853 (1976).

104. Note, A Tidelands Trust for Georgia, 17 GA. L. Rxv. 851 (1983).
105. National Audubon Soc'y v. Superior Court, 33 Cal. 3d 419, 658 P.2d 709, 189 Cal.

Rptr. 346 (1983).
106. The landmark case on the subject is Mlinois Cent. R.R. v. Illinois, 146 U.S. 387

(1892). The basic scholarly comment is Sax, The Public Trust Doctrine in Natural Re-
source Law: Effective Judicial Intervention, 68 MicH. L. Rxv. 471 (1970) [hereinafter cited
as Sax, The Public Trust].

107. The basic analyses of the public trust doctrine in Georgia are contained in C.
LAVzL, LEGAL ASPECTS OF OwNmsmHP AND Usz OF EsTUARINz ARzAs IN GEORGIA AN SouTH
CAROLINA (1971); see also Smith and Sammons, Public Rights in Georgia's Tidelands, 9 GA.
L. Rav. 79 (1974). In State v. Ashmore, 236 Ga. 401, 224 S.E.2d 334, cert. denied, 429 U.S.
830 (1976), the court found that the state held title to Georgia's tidelands, but it did not
examine the nature of the trust that attaches to this sovereign ownership. That the public
trust doctrine is followed in Georgia through the common law was made clear by West v.
Baumgartner, 124 Ga. App. 318, 184 S.E.2d 213 (1971), rev'd on other grounds, 228 Ga. 671,
187 S.E.2d 665 (1972) and by Johnson v. State, 114 Ga. 790, 40 S.E. 807 (1902).

108. See Note, supra note 104.
109. Id. at 871-76.
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ond, she reasoned that it is logical to read Georgia public trust law to
include all navigable rivers and lakes as well as the tidelands.110

The California Supreme Court recently found that both of these sug-
gestions were incorporated in that state's law. In National Audubon Soci-
ety v. Superior Court,"' the California Supreme Court found that the
public trust doctrine is an independent source of water law. The public
trust doctrine was a factor in decisions concerning the City of Los Ange-
les' appropriation of water from streams feeding Mono Lake, the second
largest lake in the state. Mono Lake is an important habitat for wildlife
and for that reason, as well as its geological interests, it is a tourist attrac-
tion.112 Los Angeles had permits to use virtually the entire flow of four of
the five streams flowing into the lake. As a consequence of this diversion,
the lake's surface area was diminished by one-third, and the scenic
beauty and ecological value of the lake were imperilled. The court held
that the public trust doctrine was a source of law in addition to and inde-
pendent of the state's water rights system and that public trust and water
rights were part of an integral system.11' The court stated:

The public trust doctrine serves the function in that integrated system
of preserving the continuing sovereign power of the state to protect pub-
lic trust uses, a power which precludes anyone from acquiring a vested
right to harm the public trust, and imposes a continuing duty on the
state to take such uses into account in allocating water resources 1"'

Several factors prevent the Mono Lake case from relating directly or
even analogically to the Eureka Lake situation in Stewart. The two prin-
cipal facts that distinguish these two cases are that Mono Lake is naviga-
ble while Eureka Lake is nonnavigable and that California follows the
appropriation system of water law while Georgia follows riparian rights.

These two factors, however, may not render the California case as re-
mote from Georgia law as might appear at first. Concerning the issue of
navigability, several matters are noteworthy. One is that there are other
navigable waters in Georgia that, like Mono Lake, are fit for inclusion
within the protection of the public trust. The Mono Lake case may be of
influence in the decisions affecting these other bodies of navigable water.
In addition, there are some nonnavigable waters in Georgia to which the
public trust doctrine might apply. In this regard, it should be noted that
in the California decision the diversions at issue affected nonnavigable
streams with downstream effects upon a navigable lake. The court ex-

110. Id. at 879-83.
111. 33 Cal. 3d 419, 658 P.2d 709, 189 Cal. Rptr. 346 (1983).
112. Id. at , 658 P.2d at 711, 189 Cal. Rptr. at 348.
113. Id. at , 658 P.2d at 732, 189 Cal. Rptr. at 369.
114. Id.
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pressly reserved the question of "whether the public trust extends for
some purposes-such as protection of fishing, environmental values, and
recreation interests-to nonnavigable streams."11' Moreover, it is easy to
think of other classes of nonnavigable water in Georgia, like groundwater
supplies, in which important public interests are attached that might dic-
tate their inclusion within public trust protection. The Erosion and Sedi-
mentation Act of 1975 is an additional aid in assessing which Georgia
waters might be brought within public trust protection. The Act gener-
ously and importantly defines "state waters" to include:

any and all rivers, streams, creeks, branches, lakes, reservoirs, ponds,
drainage systems, springs, wells, and other bodies of surface or subsur-
face water, natural or artificial, lying within or forming a part of the

,boundaries of the state, which are not entirely confined and retained
completely upon the property of a single individual, partnership or
corporation.3

10

Furthermore, California's appropriation system and Georgia's riparian
rights system may not have an infinite qualitative distinction between
them. The two bodies of law have drawn closer to one another over time,
a movement that further reduces the remoteness of the Mono Lake case
from Georgia water law. From the California side, there has been move-
ment toward riparian law. As the court in National Audubon Society ex-
plained, the California system originated in the gold rush era when min-
ers working placer claims "adopted among themselves the priority rule of
'first in time, first in right,' and California courts looked to principles of
equity and of real property law to adjudicate conflicting claims."11 7 A Cal-
ifornian thus established a right to water by diverting and using it. The
courts have acknowledged, however, that riparian rights do play a role. A
constitutional amendment in 1928 required that all uses of water conform
to the standard of reasonableness radically altered California law. 19 From
the Georgia side, there has been movement toward California's appropria-
tion law. Georgia riparian law has moved in the direction of a standard of
reasonableness.' Additionally, more and more of Georgia's water re-
sources have come within permitting systems.120 Although the permits

115. Id. at - n.19, 658 P.2d at 721 n.19, 189 Cal. Rptr. at 358 n.19.
116. O.C.G.A. § 12-7-3(11) (Michie 1982), GA. CODE ANN. § 5-2303a(d) (Harrison 1981).
117. 33 Cal. 3d at - , 658 P.2d at 724, 189 Cal. Rptr. at 361.
118. Id. at - , 658 P.2d at 725, 189 Cal. Rptr. at 362.
119. See Pyle v. Gilbert, 245 Ga. 403, 265 S.E.2d 584 (1980).
120. See Georgia Water Quality Control Act, O.C.G.A. tit. 12, ch. 5, art. 2 (Michie 1982

& Supp. 1983) (formerly GA Cons Am. ch. 17-5 (Harrison & Supp. 1983)); Groundwater
Use Act of 1972, O.C.G.A. tit. 12, ch. 5, art. 3, pt. 2 (Michie 1982 & Supp. 1983) (formerly
GA. Cons ANN. ch.17-11 (Harrison Supp. 1983)); Georgia Safe Drinking Water Act of 1977,
O.C.G.A. tit. 12, ch. 5, art. 3, pt. 5 (Michie 1982) (formerly GA. CoDE ANN. ch. 17-13 (Harri-
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themselves presently do not establish any right in the permittee to use of
the water, such a development is not unthinkable and would bring Geor-
gia water law into even closer alignment with that of California.

The point is that the applicability of the Mono Lake case should not be
dismissed out of hand on the basis of any cataclysmic differences between
California's appropriation system and Georgia's riparian rights. Liti-
gators, legislators, and judges may wish to consider whether the court's
decision in National Audubon Society might be instructive to courts de-
ciding about the numerous waters of Georgia, if not those of Eureka
Lake. Perhaps they will find that Georgia, like California, "has an affirm-
ative duty to take the public trust into account in the planning and allo-
cation of water resources, and to protect public trust uses whenever
feasible."1 1

Another consideration is that there is no reason inherent in the public
trust doctrine for restricting its application to water resources. If the
trust attaches to the tidelands and to other navigable and nonnavigable
waters, then it also may apply to other resources: (1) public lands, 2 (2)
lands in which there is a cognizable public interest,2 (3) air,'" and (4)
actions such as locating public energy transmission facilities."s Although
the public trust doctrine sometimes has been thought of as a limitation

son Supp. 1983)). Also, surface water withdrawal was brought within a permit system.
O.C.G.A. § 12-5-31 (Michie 1982 & Supp. 1983), G& Cons ANN. § 17-510.1 (Harrison Supp.
1983). And, for the purposes of monitoring and reporting, withdrawal of both ground and
surface water for agricultural irrigation was then included. OC.GA. §§ 12-5-31, -105
(Michie Supp. 1983), GA. Cons ANN. §§ 17-510.1, -1113 (Harrison Supp. 1983).

121. 33 Cal. 3d at -, 658 P.2d at 728, 189 Cal. Rptr. at 365.
122. See Wilkinson, The Public Trust Doctrine in Public Land Law, 14 U.C.D. L. Rv.

269 (980); Gould v. Greylock Reservation Conm'n, 350 Mass. 410, 215 N.K2d 114 (1966).
123. An example of these lands might be those which are strip-mined. Another example

might be forest lands subject to clear-cutting.
124. Nuisance theory traditionally has been relied on when air pollution is the problem,

and public nuisance has served as an analog to the public trust doctrine. See W. RoDozl,
Ewmo roNwr LAw 173-74 (1977).

125. See Freeborn v. Bryson, 297 Minn. 218, 210 N.W.2d 290 (1973); Texas K Transmis-
sion Corp. v. Wildlife Preserves, Inc., 48 N.J. 261, 225 A.2d 130 (1966).

Sax notes that the conventional public trust doctrine "would be equally applicable and
equally appropriate in controversies involving air pollution, the dissemination of pesticides,
the location of rights of way for utilities, and strip mining or wetland filling on private lands
in a state where governmental permits are required." Sax, The Public Trust, supra note
106, at 556-57; see also Sax, Liberating The Public Trust Doctrine From Its Historical
Shackles, 14 U.C.D. L. Rzv. 185 (1980).

Rodgers observed that it "takes no great inferential leap to conclude that public trust
protection ought to be extended to all air, water, and land resources, the preservation of
which is important to society." RODGSs, supra note 124, at 173. But he cautiously adds
that "an accurate description of where the courts have gone confines the public trust doc-
trine to navigable waters, the foreshore and the parklands." Id.
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on sovereign ownership,' it has vitality as an obligation of the state
apart from ownership and has been made applicable far more generally in
other jurisdictions. 1

27 Scholars have observed that the public trust doc-
trine, understood as the legal protection of certain public interests in re-
sources, is to be discerned in conjunction with uses of the police power.l
It has been noted that by taking a functional approach to the doctrine
and looking "past the labels to the interests protected, the rationale of
the decisions and the results obtained, we find a much larger group of
cases that can and should be identified as public trust decisions."1 29 The
cases that appear as public trust cases in function, if not in name, fall
into three groups: riparian rights cases protecting. water levels against ex-
tractors, navigation servitude cases, and public use cases.'s" If we identify
a 'functional' public trust as the protection of public interests in re-
sources that results in a significant reduction in private property rights,
then it may be said that Georgia's 'functional' public trust law has devel-
oped beyond the embryonic stage and has the potential to protect a vari-
ety of public interests in a variety of natural resources.

Illustrative of this 'functional' public trust doctrine in Georgia, in addi-
tion to exercises of the police power, are: (1) the noteworthy constitu-
tional provision alloting to the General Assembly the power to enact
"[r]estrictions upon land use in order to protect and preserve the natural
resources, environment, and vital areas of this state";'' (2) the various
statutes protecting particular resources; and (3) the series of cases

126. Section 101(b) of the National Environmental Policy Act, 42 U.S.C. § 4331(b)(1)
(1976 & Supp. V 1981), cites "the responsibilities of each generation as trustee of the envi-
ronment for succeeding generations." For an inclusive state constitutional provision see the
PA. CoNse. art. 1, § 27. For an inclusive state statute, see MicH. Comp. LAws ANN. § 691.1202
(West Supp. 1982).

127. See Stevens, The Public Trust: A Sovereign's Ancient Prerogative Becomes the
People's Environmental Rights, 14 U.C.D. L. Rav. 195, 196 & n.6, 225 (1980); Johnson,
Public Trust, supra note 101, at 235-36. Cf. Pope v. City of Atlanta, 242 Ga. 331, 333-34,
249 S.E.2d 16, 18-19 (1978).

128. Johnson, supra note 101, at 241.
129. Id. at 244.
130. Id.
131. GA. CoNsTr. art. I, § 6, para. 2(a)(1), G& CODS ANN. § 2.1102(a)(1) (Harrison 1983)

(formerly art. IH, 18, para. 3A, GA. CoD ANN. § 2-1404 (Harrison 1977)).
132. In addition to the MRPA, discussed supra at 14-33, and the statutes cited supra

note 120, there are the Coastal Marshlands Protection Act of 1970, O.C.G.A. tit. 12, ch. 5,
art. 4, pt. 4 (Michie 1982) (formerly GA. CODs AmN. ch. 43-24 (Harrison Supp. 1983)); and
the Shore Assistance Act of 1979, O.C.G.A. tit. 12, ch. 5, art. 4, pt. 2 (Michie 1982) (formerly
GA. Cons ANN. ch. 43-30 (Harrison Supp. 1983)). In addition, there are the following. Oil
and Gas Deep Drilling Act of 1975, O.C.G.A. tit 12, ch. 4, art. 2, pt. 2 (Michie 1982) (for-
merly GA. CODE ANN. ch. 43-7 (Harrison Supp. 1983)); Georgia Surface Mining Act of 1968,
O.C.G.A. tit. 12, ch. 4, art. 2, pt. 3 (Michie 1982) (formerly GA. CODE ANN. ch. 43-14 (Harri-
son Supp. 1983)); historic preservation, O.C.G.A. § 12-3-50 (Michie 1982) (formerly GA.
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styled Pope v. City of Atlanta,133 which, it has been correctly concluded,
are "tantamount to a statement of the existence of the public trust in the
Chattahoochee" River. 1'

Too much can be made of the public trust doctrine whether explicit or
'functional.' It would not replace permit systems or riparian law but
would be added to them. Furthermore, the doctrine of public trusts would
not constitute an ultimate solution to the problems precipitated by rising
demands for limited resources. Among other things, the public trust doc-
trine does not determine which public interests are to be protected or
which of several uses such as commerce, recreation, or ecology are to be
given priority.

Although the public trust doctrine can be overrated, there remain good
reasons for giving it serious consideration. The father of modern public
trust law, Joseph Sax, noted that it is the only doctrine of sufficient
breadth and content to "make it useful as a tool of general application for
citizens seeking to develop a comprehensive legal approach to resource
management problems."'18 Development of the public trust doctrine is
especially attractive because it involves all three branches of government
at the same time and, hence, serves as a mechanism for public participa-
tion and for protection of the interests of future generations. In this re-
gard, public trust law is as much procedural as it is substantive.'

Assertions of the public trust doctrine act as a procedural check that
provides for the most representative, appropriate governmental body to

CoDE ANN. § 40-811a (Harrison Supp. 1983)); Heritage Trust Act of 1975, O.C.G.A. tit. 12,
ch. 3, art. 3, pt. 2 (Michie 1982) (formerly GA. CoDE ANN. ch. 43-23 (Harrison Supp. 1983));
Georgia Natural Areas Act, O.C.G.A. tit. 12, ch. 3, art. 4 (Michie 1982) (formerly GA. CoDE
ANN. ch. 43-12 (Harrison Supp. 1983)); Georgia Scenic Trails Act, O.C.G.A. tit 12, ch. 3, art.
5 (Michie 1982) (formerly GA. CoDE ANN. ch. 43-15 (Harrison Supp. 1983)); Cave Protection
Act of 1977, O.C.G.A. tit. 12, ch. 4, art. 4 (Michie 1982) (formerly GA. Coe ANN. ch. 43-25
(Harrison Supp. 1983)); Wildflowers Preservation Act of 1973, O.C.G.A. tit. 12, ch. 6, art. 3
(Michie 1982) (formerly GA. CoDE ANN. ch. 43-18 (Harrison Supp. 1983)). And then, for
goodness sake, there is the Ginseng Protection Act of 1979, O.C.G.A. tit. 12, ch. 6, art. 2
(Michie 1982) (formerly GA. CoDE ANN. ch. 43-28 (Harrison Supp. 1983)). In my judgment,
the list of natural resource protection statutes certainly also includes the important Georgia
Air Quality Act of 1978, O.C.G.A. tit. 12, ch. 9 (Michie 1982) (formerly GA. CODE ANN. ch.
43-27 (Harrison Supp. 1983)).

133. 418 F. Supp. 665 (N.D. Ga. 1976), affd mern., 575 F.2d 298 (5th Cir. 1978); 243 Ga.
577, 255 S.E.2d 63 (1979); 242 Ga. 331, 249 S.E.2d 16 (1978), cert. denied, 440 U.S. 936
(1979); 240 Ga. 177, 240 S.E.2d 241 (1977). See Futtrell, Environment, Natural Resources,
and Land Use, Annual Survey of Georgia Law, 1978-1979, 31 Mlasa L. Ray. 89 (1979);
Stokes, Degnan & Toulme, supra note 1, at 153-54.

134. Note, supra note 104, at 882.
135. Sax, The Public Trust, supra note 106, at 474.
136. Rodgers compares the public trust doctrine to the procedural requirements of the

close scrutiny doctrine and the National Environmental Policy Act. Ropsas, supra note
124, at 170-71, 177-80.
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draw the line between the public interest in commerce, recreation, conser-
vation, and others, on the one hand, and private appropriation of a given
resource, on the other hand.5 7 It acts as a check upon representative bod-
ies providing that consideration be given to the interests of diffuse major-
ities, powerless minorities, and future generations., " A more widely
deployed public trust doctrine protecting the procedural as well as sub-
stantive rights of all Georgians "in the res communes would assure the
people of the state that the properties protected by the trust are not in
the control of private parties for private profit but, instead, are in the
control of the people."15'

137. See Johnson, supra note 101.
138. See Sax, supra note 106.
139. See Note, aupra note 104, at 884.
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