
Domestic Relations

by Charles R. Adams III*

Once upon a time, a young attorney was at the trial of his first domestic
relations case. It was a sultry summer's day in a sleepy county seat some-
where in rural Georgia. The scandal was profound, the jury had heard
abundant testimony, and now the young lawyer rose to make his closing
argument. In rapt and sonorous tones, he began: "Ladies and gentlemen
of the jury, at the dawn of the ages, the Lord created man and woman."
From behind the bench, the crusty old judge broke in: "Son, we've got a
mighty full docket this week. Why don't you just skip on down to some-
place past the Flood?"

This Article will attempt to follow the old jurist's admonition and skip
on down to someplace past the flood of domestic relations litigation dur-
ing the survey period. The cases and legislation surveyed are all impor-
tant, but, because of space limitations, the commentary is confined to
matters of general interest.

I. ALDONY, PROPERTY DIvISION, AND DIvoRcz-RmiATWD CoNTRAS

A. Alimony

At the commencement of a divorce action, Georgia law provides for the
award of both temporary1 and permanent alimony.' The relationship be-
tween these two types of alimony was the subject of two cases decided
during the survey period.

It has long been the rule in Georgia that an appeal from an award of
permanent alimony acts, in effect, as an automatic supersedeas of the
permanent alimony judgment and that the temporary alimony continues
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1. O.CG.A. § 19-6-3(a) (Michie 1982), GA. CODE ANN. § 30-202 (Harrison 1980).
2. Id. § 19-6-4(a) (Michie 1982), GA. Cooe ANN. 1 30-210 (Harrison 1980).
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during the pendency of the appeal.' To compensate the spouse who pre-
vails on appeal, the courts have allowed an adjustment for amounts that
came due during the pendency of the appeal when the appellate court has
affirmed an award of higher permanent alimony.4 In DuBois v. DuBois,s

the supreme court approved the converse of this rule: if the permanent
alimony in such a case is lower than the temporary, a credit should be
allowed the paying spouse.

The appellant-husband in Clifton v. Clifton7 argued that it was error,
in a trial for permanent alimony, to admit evidence of payments he had
made as temporary alimony because the evidence improperly influenced
the jury. The supreme court, without citation of authority, pointed out
that evidence of the payments themselves was properly admissible to
show the husband's assets and earnings,' At least implicitly, however, the
court accepted the proposition that evidence of the temporary alimony
award itself would not be admissible in the trial for permanent alimony.
That rule would seem to be desirable, given the divergent purposes of
temporary and permanent alimony.'

Unless a decree or agreement provides otherwise, alimony terminates
on the remarriage of the recipient spouse.1  In Gordin v. Gordin," the
jury awarded appellant the use of the marital residence until she remar-
ried.12 Appellant argued that a jury verdict for alimony, which was con-
tingent on her remaining unmarried, violated the Georgia public policy of

3. See Holleman v. Holleman, 69 Ga. 676, 677 (1882); see also Moody v. Moody, 237 Ga.
374, 376, 228 S.E.2d 788, 789 (1976), cert. denied, 431 U.S. 921 (1977).

4. E.g., Nicol v. Nicol, 240 Ga. 673, 242 S.E.2d 129 (1978).
5. 250 Ga. 271, 297 S.E.2d 277 (1982).
6. Id. at 272, 297 S.E.2d at 278. It is interesting to note that the spouse who had paid too

much recovered by way of attachment for contempt. But cf. McGee v. McGee, 10 Ga. 477,
490 (1851) ("The proportion of the husband's estate to be given to the wife as permanent or
temporary alimony, is a matter of judicial discretion. It is always less in the latter than in
the former case. The Court will not encourage vexatious suits by large grants to the wife.")
(emphasis in original).

7. 249 Ga. 831, 294 S.E.2d 518 (1982).
8. Id. at 832, 294 S.E.2d at 519.
9. In awarding temporary alimony, the judge may consider such factors as "the peculiar

necessities created for each party by the pending litigation." O.C.G.A. § 19-6-3(b) (Michie
1982), GA. CODe Arm. § 30-203 (Harrison 1980). An award of temporary alimony is in the
discretion of the court, while parties are entitled to a jury trial on the issue of permanent
alimony. For further distinctions between the two types of alimony and the reasons for the
award of each, compare D. MCCONAUGHRY, GeoRGA DivoRca, AIuoNY AD CHM CUSTODY

(2d ed. 1980) § 8-1 with § 11-1.
10. O.C.G.A. § 19-6-5(b) (Michie 1982), GA. CoDe Aim. § 30-209 (Harrison 1980 & Supp.

1983); see Sims v. Sims, 245 Ga. 680, 682, 266 S.K2d 493, 495 (1980).
11. 249 Ga. 371, 290 S.E.2d 921 (1982).
12. Id. at 372, 290 S.E.2d at 922. The house was to be sold when the youngest child

reached age 18, but that aspect of the verdict was not appealed.
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encouraging marriage.'8 The court cited prior cases in which it had ap-
proved agreements between the parties that provided for termination of a
spouse's property interest or right to support upon remarriage." The
court held that these agreements were "merely expressive of the duration
of the term during which the wife should receive the benefits,"1 and that
the fact that the restraint stemmed from a jury verdict, rather than from
an agreement between the parties, was "a distinction without legal
significance."' 6

The shoe was on the other foot in Daniel v. Daniel,"7 when a former
husband argued that the alimony agreement between himself and his for-
mer wife was an illegal restraint on her remarriage! The husband, in a
separation agreement that obligated him to pay a specified amount peri-
odically to the wife until she died or remarried, had contracted away his
right to seek modification on any legal ground. The wife became involved
in a meretricious relationship, and the husband sought to modify alimony
under the Georgia "live-in lover" statute." His contention was that his
former wife would marry her meretricious lover were it not for the fact
that this marriage would terminate her alimony." The supreme court dis-
agreed and held that "in order for a contract to be void as a restraint on
marriage, the intent to impose a penalty for remarriage must be 'manifest
and exclusive.' "o The requirement of "manifest intention" to restrain re-

13. "Marriage is encouraged by the law. Every effort to restrain or discourage marriage
... shall be invalid and void." O.C.G.A. § 19-3-6 (Michie 1982), GA. COD ANN. § 53-107
(Harrison 1982).

14. See Paisley v. Huddleston, 244 Ga. 418, 260 S.E.2d 478 (1979); Watson v. Burnley,
150 Ga. 460, 104 S.E. 220 (1920).

15. 249 Ga. at 372, 290 S.E.2d at 922-23 (quoting Watson v. Burnley, 150 Ga. 460, 464,
104 S.E. 220, 222 (1920)).

16. 249 Ga. at 373, 290 S.E.2d at 923.
17. 250 Ga. 849, 301 S.E.2d 643 (1983).
18. O.C.G.A. § 19-6-19(b) (Michie 1982), GA. CoDE ANN. § 30-220(b) (Harrison 1980)

provides that the voluntary cohabitation with a third party of a former spouse who is the
recipient of alimony is grounds for an action to modify alimony. This statute has entered
the public mind, as well as the legal literature, under the descriptive cognomen applied in
the text. See, e.g., Morris v. Morris, 244 Ga. 120, 259 S.E.2d 65 (1979); Comment, An Analy-
sis of the Georgia "Live-In Lover" Law, 32 MzRcax L. Raw. 375 (1980). See also the pro-
tracted litigation between Mr. and Mrs. Sims in the appellate courts. Sims v. Sims, 245 Ga.
680, 681, 266 S.E.2d 493, 495 (1980); Sims v. Sims, 245 Ga. 95, 263 S.E.2d 142, 143 (1980);
Sims v. Sims, 243 Ga. 276, 277, 253 S.E.2d 763, 763 (1979); Sims v. Sims, 243 Ga. 275, 253
S.E.2d 762 (1979).

19. 250 Ga. at 850, 301 S.E.2d at 644.
20. Id. at 850, 301 S.E.2d at 645 (quoting Holder v. Holder, 226 Ga. 254, 255, 174 S.E.2d

408, 409 (1970)). The court also observed that the husband hardly could have intended to
restrict his former wife from remarrying, because her remarriage would have terminated his
obligation to pay alimony under the agreement. 250 Ga. at 850, 301 S.E.2d at 645.
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marriage is a general rule throughout Georgia laws and appropriately was
followed in this context.

B. Property Division"s

The revolution touched off three years ago by the decision in Stokes v.
Stokes" continues with little sign of abatement. There was continued em-
phasis on this profound and dynamic doctrine in the cases and increased
attention from the law reviews." Stated simply, the rule of Stokes is that
the trier of fact has authority to award to one spouse property titled in
the name of the other spouse without regard to traditional classifications
such as alimony, partitioning, trust, or fraud."5 This type of division is
known as "equitable division," and it has supplanted the traditional
Georgia rules of property division in which title was the principal consid-
eration."s In shifting the emphasis from rules of property to principles of
equity, the supreme court raised a host of unanswered questions.'7 The
survey period witnessed cases that provided a few answers in this area.

21. See, e.g., O.C.G.A. § 44-6-68 (Michie 1982), GA. CODE ANN. § 85-712 (Harrison 1978).
("Limitations over upon the marriage of a widow shall be valid unless such limitations are
manifestly intended to operate as a restraint upon the free action of such widow in respect
to marriage."); Huiet v. Atlanta Gas Light Co., 70 Ga. App. 233, 235, 28 S.E.2d 83, 84 (1943)
(provision that contract of employment would terminate upon marriage was valid).

22. The portion of this Article that deals with division of marital property is based in
part on a presentation given July 26, 1983, by Kice H. Stone, Esq. and this writer to the
Council of Superior Court Judges of the State of Georgia.

23. 246 Ga. 765, 273 S.E.2d 169 (1980).
24. Survey period law review articles that discussed Stokes included Harp, Domestic Re-

lations, Annual Survey of Georgia Law 1981-1982, 34 MEnczR L. REv. 113, 128-30 (1982);
Note, The Significance of Stokes v. Stokes: An Examination of Property Rights upon Di-
vorce in Georgia, 16 G. L. Rav. 695 (1982) thereinafter cited as Note, The Significance of
Stokes); Note, The Georgia Supreme Court's Creation of an Equitable Interest in Marital
Property-Yours? Mine? Ours, 34 M==cms L. Rav. 449 (1982) [hereinafter cited as Note,
Creation of an Equitable Interest]. An earlier article of interest on this subject is Bennett,
Georgia Becomes a Quasi Community Property State, 17 G& ST. B.J. 134 (1981).

25. 246 Ga. at 768, 273 S.E.2d at 171.
26. See, e.g., Hargrett v. Hargrett, 242 Ga. 725, 728, 251 S.E.2d 235, 238 (1978), over-

ruled, 246 Ga. 765, 771, 273 S.E.2d 169, 173-74 (1980); Note, The Significance of Stokes,
supra note 24, at 695. But see Albert v. Albert, 164 Ga. App. 783, 784, 298 S.E.2d 612, 613
(1982). In Albert, the court held that it was error to charge the jury that title was altogether
irrelevant.

27. As is true with so many common-law doctrines, the process of finding answers is one
of accretion. Although a few questions have been answered, a host of unanswered questions
remains. Examples of answers that are needed might include a more complete definition of
'marital property' that is subject to equitable division, the time and manner of valuation of
this property, and the allocation of marital debt. A discussion of these matters is beyond the
limitations of this Article.
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Certainly, Bailey v. Bailey' must be noted as one of the most signifi-
cant post-Stokes equitable division cases. In Bailey, the court clarified
that "property acquired during the marriage by either party by gift, in-
heritance, bequest or devise remains the separate property of the party
that acquired it, and is not subject to equitable division.""' The question
remains whether this seemingly clear-cut rule would be applied, however,
in the following example: Husband owns a business that is his separate
property at the time of his marriage to Wife. Wife joins him in the busi-
ness, and they labor diligently side by side; Wife receives no compensa-
tion save the satisfaction of watching 'their' business grow. After forty
years of marriage, Husband commits adultery with the salesgirl," and
Wife sues for divorce and equitable division of the business. On these
facts, a division of property according to a strict interpretation of Bailey
would produce some decidedly inequitable results. It seems unlikely that
the courts would sanction such an extreme interpretation of Bailey. Per-
haps that case could be interpreted as authorizing the fact finder simply
to subtract the value of the business at the time of the marriage from its
value at the time of the divorce.

During the 1983 session of the General Assembly, House Bill number
2521 was introduced in an attempt to give some legislative direction to
the process of equitable division. The House referred the bill to the Judi-
ciary Committee," and that committee will give it further consideration
before the 1984 legislative session. The avowed purpose of the proposed
legislation is "to establish... guidelines in order to assist the courts, the
parties, and citizens of this state in understanding the issues to be consid-
ered by the trier of fact in allocating properties between parties to a di-
vorce."" The bill provides a comprehensive list of twelve factors that the
trier of fact "shall"" consider, including debt," "equitable interests aris-

28. 250 Ga. 15, 295 S.E.2d 304 (1982).
29. Id. at 15, 295 S.E.2d at 305. See Moore v. Moore, 249 Ga. 27, 28, 287 S.E.2d 185, 186

(1982); see also Stokes v. Stokes, 246 Ga. at 772, 273 S.E.2d at 174 (Hill, J., concurring).
Justice Hill's list of factors to be considered by the trier of fact in an equitable division case
has achieved at least implicit acceptance as the majority rule. See Biggers v. Biggers, 250
Ga. 248, 249, 297 S.E.2d 257, 259 (1982); Moore v. Moore, 249 Ga. 27, 28, 287 S.E.2d 185,
186 (1982).

30. Evidence of fault is admissible in an action for equitable division. See Peters v. Pe-
ters, 248 Ga. 490, 283 S.E.2d 454 (1981).

31. Ga. H.R. Bill 252, 1983 GA. House J. - (Reg. Sess.).
32. 1983 GA Housz J. 536.
33. Ga. H.R. Bill (Reg. Sess.) 252 § (a).
34. Id. § (d). Compare O.C.G.A. § 19-6-5 (Michie 1982), GA. CoD ANN. § 30-209 (Harri-

son Supp. 1983), which sets forth a somewhat similar list of factors to be considered in
awarding permanent alimony.

35. Ga. H.R. Bill 252 § (d)(2).

19831
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ing from the contributions of a homemaker,"" and tax consequences. 7

The bill also provides that a party must include a prayer for equitable
division in his complaint, or the marital property will be awarded "as ti-
tled."" Both the courts" and the legal writers'0 have called for legislation
to govern the process of equitable division, and the pending bill com-
mends itself to the lawmakers' careful consideration during the 1984
session.

Stumpf v. Stumpf" was really an alimony case, in which the court held
that evidence of military nondisability retirement pay is admissible in an
action for alimony in Georgia." Stumpf is included in the section on divi-
sion of property because of a point the court did not reach in that case
and because it serves to introduce a significant item of federal legislation
in this area. In a footnote, the court in Stumpf noted that its decision did
not reach the question of the equitable division under Stokes of military
retirement pay, but the court noted that "a federal statute clarifying this

36. Id. § (d)(6).
37. Id. 5 (d)(10). The mention of tax considerations raises an interesting question con-

cerning this bill. Subsection (e)(1) provides that an agreement between parties which pro-
vides for division of marital property "shall be binding on the court." Id. LR.C. § 2516
provides that if a husband and wife enter into a written agreement concerning marital or
property rights or support of minor children of the parties, and the parties are divorced
within two years thereafter, transfers of property made pursuant to the agreement are
deemed to be for consideration and, therefore, not subject to gift tax. If, however, for some
reason the gift does not come within the ambit of § 2516 (for example, because it was not in
writing, or it was not executed within two years prior to divorce), the older rule established
in Harris v. Commissioner, 340 U.S. 106 (1950), applies. This rule states that if the court
which granted the divorce had the power to modify or to reject the agreement, transfers
made pursuant to it would not be subject to gift tax. Id. at 109-12. The obvious corollary is
that if the court lacks power to alter or to reject an agreement to which § 2516 does not
apply, transfers made pursuant to the agreement would be subject to gift tax. See, e.g.,
Spruance v. Commissioner, 60 T.C. 141 (1973), aff'd without opinion, 505 F.2d 731 (3d Cir.
1974). In light of these precedents, the Georgia Legislature would be wise to consider al-
lowing broader powers to the courts to modify or to reject these agreements.

38. Ga. H.R. Bill 252 § (i).
39. See, e.g., Stokes, 246 Ga. at 773, 273 S.E.2d at 175 (Bowles, J., dissenting).
40. See, e.g., Note, The Creation of an Equitable Interest, supra note 24, at 457-59.
41. 249 Ga. 759, 294 S.E.2d 488 (1982).
42. Id. at 761, 294 S.E.2d at 490. This decision was necessary to counter the United

States Supreme Court's holding in McCarty v. McCarty, 453 U.S. 210 (1981), that the fed-
eral interest in effectively administering its military retirement program forbade inclusion of
these benefits in a division of property under state community property laws. Id. at 232.
The Georgia court distinguished McCarty on the ground that alimony under Georgia law is
based on the need for support. See O.C.G.A. § 19-6-1(c) (Michie 1982), Gk. Cona ANN. 5 30-
201 (Harrison 1980). The Court in McCarty had been careful to except awards for support
from its holding. See 453 U.S. at 230. Evidence of military nondisability retirement benefits,
therefore, is admissible in Georgia alimony trials.

[Vol. 35
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troublesome area of the law is currently pending in Congress. '4 As a
matter of fact, Congress enacted the new law on the same day that
Stumpf was decided. The new statute" provides that military nondis-
ability retirement pay may be divided according to local law. 4' The new
federal statute, therefore, opens the way for Georgia courts to subject
these military pensions to equitable division.

In the majority of divorce cases, the single largest asset at stake is the
marital residence. With the onset of equitable division and the concomi-
tant diminution in the importance of title, as well as the increased equal-
ity of parents in custody matters," attorneys more often are advising
their clients not to abandon the marital residence, even after separation."7

In Blasingame v. Blasingame,"4 the supreme court gave some sanction to
this trend by holding that a bona fide separation existed when the
spouses intentionally suspended conjugal relations, even though they con-
tinued to live under the same roof." This rule seemingly would be more
difficult to apply in a contested divorce that is brought on the more popu-
lar 'no-fault' ground."e In this case, the trier of fact is to consider all rele-
vant evidence in determining whether there is a possibility of reconcilia-
tion,51 and obviously, .a spouse who wished to contest a divorce on this
ground could make a more convincing argument for the possibility of rec-
onciliation if he remained under the same roof with the other spouse. It is
possible that a spouse who wishes to retain an interest in the marital resi-
dence when the property is equitably divided could help his chances by

43. 249 Ga. at 759 n.1, 294 S.E.2d at 489 n.1.
44. 10 U.S.C.A. § 1408 (West Supp. 1983).
45. Id. § 1408(c)(1).
46. See Kurtz, The State Equal Rights Amendments and Their Impact on Domestic

Relations Law, 11 FAM. L.Q. 101, 135-43 (1977); Note, Family Law-Child Cus-
tody-Tender Years Presumption in Child Custody Cases Held Unconstitutional Gender-
Based Discrimination, Ex parte Divine, 398 So. 2d 686 (Ala. 1981), 12 CuM. L. Rav. 513
(1981-1982). See also Note, In Re Byrd: Child Custody Rights Of Unwed Fathers, 11 CAP.
U.L. Rv. 347 (1981).

47. The fact of possession, of course, gives rise to an interest in property. See, e.g., G.
PiNDAR, GEOIriA REAL ESTATE LAw AND PRocEDuRE § 1-9 (2d ed. 1979). A court, therefore,
could consider possession as one factor in the weighing of equities involved in the division.

48. 249 Ga. 791, 294 S.E.2d 519 (1982).
49. Cruel treatment is a ground for divorce in Georgia. O.C.G.A. § 19-5-3(10) (Michie

1982), GA. CODE ANN. § 30-102(10) (Harrison 1980). Its limits, however, are as broad as the
combined inventiveness of generations of Georgia attorneys and jurists. See A. SHULMAN &
W. SHULMAN, DAVIS AND SHnuuw 's GEORGIA PIIAcczc AND PuoczDuli § 21-4, at 358-60
(4th ed. 1975).

50. O.C.G.A. § 19-5.3(13) (Michie 1982), GA. CoDE ANN. } 30-102(13) (Harrison 1980)
authorizes the grant of a divorce when the marriage of the parties is "irretrievably broken."
Fault is not at issue. See Harwell v. Harwell, 233 Ga. 89, 90, 209 S.E.2d 625, 627 (1974).

51. Whitmire v. Whitmire, 236 Ga. 153, 154, 223 S.E.2d 135, 136 (1976); Harwell v. Har-
well, 233 Ga. 89, 90-91, 209 S.E.2d 625, 627 (1974).
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remaining in the residence, even under the circumstances outlined in
Blasingame.52 Of course, it is recognized from experience that this solu-
tion is not practical in every case."

C. Divorce-Related Contracts

Second perhaps only to Stokes as a much-heralded recent development
in Georgia domestic relations law is the supreme court's decision in
Scherer v. Scherer." It is extremely important for any attorney, before he
plunges into the yet unfathomed depths of Scherer, to understand not
only what the court did do in that case, but also what it did not do."

What the court in Scherer did was to overrule long-standing Georgia
precedent that voided all divorce-contingent" prenuptial agreements on
the ground that public policy forbade a contract that tended to promote
the dissolution of a marriage.67 In Scherer, the court drew generously
from decisions in other states" to formulate the rule that validates pre-
nuptial contracts purporting to settle issues of property division in the
event of divorce. The court recognized that the times have changed, as
have the respective roles of men and women, and indeed, as has the role
of the marriage institution in society. Essentially, the aversion to the pre-
nuptial divorce-contingent contract was grounded on the opprobrium of
divorce and on a paternalistic attitude toward the woman's place in the

52. 249 Ga. 791, 294 S.E.2d 519 (1982); see also Stokes, 246 Ga. at 771, 293 S.E.2d at 174
(Hill, J., concurring) (jury to consider each party's needs in making equitable division).

53. Cf. the poor woman in Whitfield v. Whitfield, 89 Ga. 471, 15 S.E. 543 (1892), who
avowed that "she would have her throat cut from ear to ear" before she would live with her
husband again. Id. at 473, 15 S.E. at 543.

54. 249 Ga. 635, 292 S.E.2d 662 (1982).
55. Insights on the Scherer doctrine, particularly on its relationship to prior Georgia law

and to the law of other jurisdictions, may be found in Comment, Antenuptial Agreements
and Divorce in Georgia: Scherer v. Scherer, 17 GA. L. Rxv. 231 (1982).

56. The terminology employed here is important. The courts of Georgia long maintained
the distinction between contracts incident to a divorce and contracts to facilitate a divorce.
Compare Warren v. Warren, 235 Ga. 234, 235, 219 S.E.2d 161, 161-62 (1975) with Wagner v.
Wagner, 238 Ga. 404, 406, 233 S.E.2d 379, 380 (1977). Clearly under this dichotomy, a pre-
nuptial agreement of the type at issue in Scherer would be a contract to facilitate a divorce
and thus invalid. See Reynolds v. Reynolds, 217 Ga. 234, 255, 123 S.E.2d 115, 133 (1961);
see also Birch v. Anthony, 109 Ga. 349, 350, 34 S.E. 561, 562 (1899). In Sanders v. Colwell,
248 Ga. 376, 283 S.E.2d 461 (1981), however, the supreme court abandoned this distinction
and declared that "agreements in contemplation of divorce settling issues of alimony, prop-
erty division, child custody, child support and visitation are not invalid." Id. at 378, 283
S.E.2d at 462. During the survey period, the court reaffirmed this new position in Browning
v. Browning, 250 Ga. 450, 298 S.E.2d 498 (1983).

57. See Reynolds v. Reynolds, 217 Ga. 234, 255-57, 123 S.E.2d 115, 133 (1961), over-
ruled, 249 Ga. 635, 640, 292 S.E.2d 662, 666 (1982).

58. See, e.g., Posner v. Posner, 233 So. 2d 381 (FIla. 1970); Volid v. Volid, 6 Ill. App. 3d
386, 286 N.E.2d 42 (1972).
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social structure. Today, with the stigma of divorce essentially banished
from the general community and increasing numbers of women assuming
their rightful places as equal partners in society, the court recognized that
it is desirable to allow agreements that permit parties to a marriage to
define in advance their respective rights and obligations in the event the
marriage proves unworkable.

This very broad statement of the holding in Scherer is given in an at-
tempt to interpret the spirit in which the decision was rendered and
something of the new public policy that it proclaims. At the same time,
the attorney who sits down with a client who has come to him wanting
"one of those new antenuptial agreements" would be well advised before
taking up the drafting pencil to consider the things that the court in
Scherer did not do: The decision did not give parties to a divorce-con-
tingent contract the authority to write their own property or alimony de-
cree in advance of the marriage. In fact, under the broad discretion that
the court's opinion gives a trial judge, any agreement of the parties may
almost be characterized as advisory in nature." The factors enumerated
in Scherer to guide the lower courts in implementing these agreements
are: "(1) [W]as the agreement obtained through fraud, duress or mis-
take, or through misrepresentation or nondisclosure of material facts? (2)
[I]s the agreement unconscionable? (3) Have the facts and circumstances
changed since the agreement was executed, so as to make its enforcement
unfair and unreasonable?""

If the trial court properly applies these factors, there appears to be lit-
tle danger of one spouse's using a Scherer-type contract to obtain unfair
advantage over the other. Nevertheless, to guard against any suggestion
of fraud or nondisclosure, many prudent attorneys will not prepare this
type of agreement without incorporating into it complete and current
financial statements from both parties.

Moreover, Scherer is uncertain authority for prenuptial agreements
that purport to settle any rights that arise out of divorce other than those
concerning division of property. The provisions of the contract at issue in
Scherer stated only that, in the event of divorce, each party would retain
certain property brought into the marriage by that party." The court spe-
cifically observed that the agreement did not preclude Mrs. Scherer from
seeking alimony or equitable division of other assets." Certainly, from the

59. "[Tlhe question of whether a postnuptial agreement should be approved and incor-
porated into the parties' divorce decree remains within the discretion of the trial judge." 249
Ga. at 640-41, 292 S.E.2d at 666. The court applied the same rule to antenuptial agree-
ments. See id. at 641, 292 S.E.2d at 666.

60. Id. at 641, 292 S.E.2d at 666.
61. Id. at 636, 292 S.E.2d at 663.
62. Id. at 641, 292 S.E.2d at 666-67. Of course, the court had already held that property
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decisions that the court cited in Scherer," it is likely that the court would
uphold a prenuptial agreement that settled the question of alimony be-
tween the parties, subject, of course, to the trial judge's discretion and the
factors enumerated in Scherer. It must be emphasized, however, that
Scherer is certain authority only for a prenuptial agreement which ad-
dresses the issue of property division, and the attorney who goes beyond
this authority runs the risk of involving his client in a test case."

The doctrine of Scherer may be applauded as evidence of a more prac-
tical and mature view of the marriage relationship, or it may be damned
as a cynical and jaded surrender to the unravelling of society's moral
fiber. It is submitted that attorneys will advance both points of view on
behalf of the many prospective spouses who now stand to prosper or to
suffer from this new rule of law.

II. THE REATIONSHIP OF PARENT AND CHILD

It is, unfortunate that the publicity which surrounded the supreme
court's decision in Blackburn v. Blackburn," certainly the most sensa-
tional domestic relations case of the survey period," ignored both the im-
portant legal issues involved in the case and the somewhat troubling re-
sults of the court's decision. The relevant facts of Blackburn are simply
stated. The case was a custody dispute between a parent and a third
party. The trial court, applying the requisite "clear and convincing" evi-

brought into the marriage by either spouse remains that spouse's separate property and is
not subject to equitable division. See Moore v. Moore, 249 Ga. 27, 28, 287 S.E.2d 185, 186
(1982).

63. See, e.g., Poner v. Posner, 233 So. 2d 381, 384 (Fla. 1970) ("[Many prospective
marriage partners .. . might want to consider .. . the alimony rights of the wife in the
event their marriage, despite their best efforts, should fail.") (emphasis added).

64. Of course, parties to a marriage cannot contract for custody of minor children by
antenuptial agreement, Stanton v. Stanton, 213 Ga. 545, 548-50, 100 S.E.2d 289, 292-93
(1957), or otherwise, Weaver v. Weaver, 238 Ga. 101, 103, 230 S.E.2d 886, 888 (1976). Simi-
larly, a parent cannot contract away permanently the obligation of child support. See, e.g.,
Stewart v. Stewart, 217 Ga. 509, 510, 123 S.E.2d 547, 548 (1962); see generally Note, Geor-
gia's Child Support Laws, 11 GA. L. Rzv. 387, 394 & n.66 (1977). The draftsman of any type
of marital agreement should keep in mind the recent reminder that the intent must be
clearly expressed to burden one party's interest in property with the other party's right
under the agreement. Hortman v. Childres, 162 Ga. App. 536, 292 S.E.2d 200 (1982).

65. 249 Ga. 689, 292 S.E.2d 821 (1982).
66. The aspect of the case that attracted so much press coverage was the fact that appel-

lant Kathleen Blackburn, the mother of the child whose custody was at issue, had also given
birth to an illegitimate, racially mixed daughter. 249 Ga. at 689, 292 S.E.2d at 823. See, e.g.,
Ashkinaze, Christian Charity Wouldn't Be Out of Line In Millen Case, ATLAwA JOUNAL
AN CoNsTrrumON, July 3, 1982, at B3, col. 1; Dugger & Trocheck, Custody Won, Mother Is
Anxious for Son's Return, ATLANA CoNsrrruroN, July 1, 1982, at A21, col. 1.
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dentiary standard," awarded permanent custody to the third party, the
child's grandmother." The child's mother appealed, and the supreme
court reversed.6s In doing so, the court enunciated a new, higher level of
appellate scrutiny "in a case where a parent's rights to his child have
been severed."' 0 The court thus scrapped the old "reasonable evidence"'"
standard of review and substituted a constitutional standard of appellate
review that, the court reasoned, is more carefully tailored to protect the
fourteenth amendment considerations triggered by the invasion of the
parent's "liberty interest"7

2 in this type of case. An examination of the
broader constitutional bases for this holding is beyond this Article's
scope, but the reader's attention is directed elsewhere in these pages to
Professor Clark's thoughtful discussion of the constitutional ramifications
of Blackburn.

7
3

Essentially, the new standard of review on appeal is the same as that in
a criminal case. The court's formulation in Blackburn of the new rule is
"whether after reviewing the evidence in the light most favorable to the
appellee, any rational trier of fact could have found by clear and cqnvinc-
ing evidence that the natural parent's rights to custody have been lost."1 '
This means, of course, that an order which terminates parental custody in
favor of a nonparent will be reversed on appeal unless no rational trier of
fact could have found parental fitness. As stated above, the rule of Black-
burn really has little practical effect on the evidentiary standard at the
trial level, since clear and convincing evidence has long been Georgia's
rule.7 ' The clear effect of Blackburn is to provide an open invitation to
parents who lose custody to a third party to appeal the case, as well as to
permit a much greater degree of appellate court involvement in these
matters. s

The really troubling aspect of Blackburn, however, is its interchangea-
ble use of the concepts of "termination of parental custody" and "termi-

67. See Wright v. Hanson, 248 Ga. 523, 524-25, 283 S.E.2d 882, 884-85 (1981); Perkins v.
Courson, 219 Ga. 611, 618, 135 S.E.2d 388, 392-93 (1964); Miller v. Wallace, 76 Ga. 479, 487
(1886).

68. 249 Ga. at 689, 292 S.E.2d at 823.
69. Id. at 694-95, 292 S.E.2d at 827.
70. Id. at 694, 292 S.E.2d at 826.
71. See, e.g., Wright v. Hanson, 248 Ga. 523, 524-25, 283 S.E.2d 882, 884-85 (1981);

Robinson v. Ashmore, 232 Ga. 498, 500-01, 207 S.E.2d 484, 486 (1974).
72. 249 Ga. at 693, 292 S.E.2d at 826. See Santosky v. Kramer, 455 U.S. 745, 756 (1982).
73. See Clark, Juvenile Law, Annual Survey of Georgia Law 1982-1983, 35 MIRcim L.

Ray. 195, 199 (1983).
74. 249 Ga. at 694, 292 S.E.2d at 826. See Jackson v. Virginia, 443 U.S. 307, 324 (1979).
75. See supra note 67 and accompanying text.
76. See 249 Ga. at 698, 292 S.E.2d at 829 (Smith, J., dissenting).
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nation of parental rights."7' This usage is imprecise and sure to lead to
confusion. Termination of parental rights in Georgia falls within the au-
thority of the juvenile courts and envisages a permanent severing of the
tie between parent and child.7 The consequences of termination of pa-
rental custody, on the other hand, do not bear the same hallmark of ir-
revocability. As the court pointed out in another survey period case, Dur-
den v. Barron," a termination of parental custody in favor of a third
party may be reversed in a later hearing if the parent, who at the later
hearing bears the "clear and convincing" burden, shows that he is presen-
tly fit for custody and that the child's best interest will be subserved by
restoration of parental custody."

The new standard of appellate review in custody disputes between par-
ents and third parties appears somewhat anomalous when laid alongside
the standard of appellate review in adoption cases. In those instances, the
"any evidence" standard continues to prevail. In the case of In re
A.J.A., 8' the court reaffirmed that the appellate courts will disturb the
conclusions of the trial court in an adoption case only if those findings are
not supported by any evidence and thus amount to a clear abuse of dis-
cretion. 3 In his cogent dissent in this case, Presiding Judge Deen pointed
out that an adoption proceeding completely severs and destroys the rela-
tionship between the child and his natural parents. He suggested that the
courts apply a higher evidentiary standard." It remains to be seen how
the courts will resolve the paradox of having a lower standard of review
for adoption appeals, which implicate a more serious infringement of the
parents' rights and interests than do custody disputes of the kind in-

77. See, e.g., 249 Ga. at 692-93, 292 S.E.2d at 824-25 (empahsis added).
78. See O.C.G.A. § 15-11-5(a)(2)(C) (Michie 1982), GA. CoDs ANN. 24A-301(a)(2)(C)

(Harrison 1981) (new law omits provision that in cases in which the rights of the parents or
guardians of the child have been surrendered or terminated, the Department of Human
Resources or a licensed child-placing agency may file a petition for the rights of the putative
father in either the superior court or juvenile court). The grounds for termination of paren-
tal rights are found in O.C.G.A. § 15-11-51 (Michie 1982), GACODM ANN. § 24A-3201 (Harri-
son 1981), and according to O.C.G.A. § 15-11-41(a) (Michie 1982), GA. CODs ANN. § 24A-
2701(a) (Harrison 19631), "[an order terminating parental rights is without limit as to
duration."

79. 249 Ga. 686, 290 S.E.2d 923 (1982).
80. 249 Ga. at 686, 290 S.E.2d at 924; see Durden v. Barron, 163 Ga. App. 422, 294

S.E.2d 664 (1982).
81. 164 Ga. App. 210, 296 S.E.2d 103 (1982) (en banc).
82. Id. at 210, 296 S.E.2d at 104; see Hamrick v. Seward, 126 Ga. App. 5, 189 S.E.2d 882

(1972).
83. 164 Ga. App. at 213, 296 S.E.2d at 105 (Deen, PJ., dissenting). See also In re S.B.P.,

164 Ga. App. 50, 52, 296 S.E.2d 236, 237 (1982) (When a stepparent seeks to adopt, it is not
necessary that he prove that the natural parent "wilfully" failed to communicate with or
support the child. The standard here is "significant" failure).
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volved in Blackburn.
With the increasing mobility of society and the natural centrifugal ef-

fect that the breakup of a home has on the various family members, it is
only natural that issues of jurisdiction and venue should play an impor-
tant role in custody and related matters. Space does not permit discus-
sion of the numerous cases decided during the survey period that con-
cerned these issues; a few of the more interesting ones are noted for the
record." Jurisdictional cases that arose under the Uniform Child Custody
Jurisdiction Act (UCCJA)es also were numerous." Readers who are inter-
ested in this area are directed to an excellent recent survey of UCCJA law
across the nation.67

III. DoMEsTic RELATIONS PRACrICE AND PROcMDURB

A. Legislation

In its 1983 session, the Georgia Legislature took a long-awaited step
and enacted a domestic relations long arm statute." This legislation
brings Georgia in line with the majority of jurisdictions" by subjecting a
nonresident of Georgia to the personal jurisdiction of Georgia courts
under the following circumstances:

With respect to proceedings for alimony, child support, or division of
property in connection with an action for divorce or with respect to an
independent action for support of dependents, [if the defendant) main-
tains a matrimonial domicile in this state at the time of the commence-
ment of this action or, if the defendant resided in this state preceding
the commencement of the action, whether cohabiting during that time or
not."

84. See Canning v. Evans, 250 Ga. 85, 295 S.E.2d 741 (1982); Pruitt v. Hooks, 163 Ga.
App. 892, 296 S.E.2d 193 (1982); Craighead v. Davis, 162 Ga. App. 145, 290 S.E.2d 358
(1982).

85. O.C.G.A. tit. 19, ch. 9, art. 3 (Michie 1982) (formerly GA. Cons ANN. ch. 74-5 (Harri-
son 1981)).

86. See Daily v. Dombroski, 250 Ga. 236, 297 S.E.2d 246 (1982); Steele v. Steele, 250 Ga.
101, 296 S.E.2d 570 (1982); In re C.C.B., 164 Ga. App. 3, 296 S.E.2d 198 (1982); Brenner v.
Cavin, 163 Ga. App. 694, 295 S.E.2d 135 (1982); Glover v. Clark, 161 Ga. App. 552, 288
S.E.2d 887 (1982).

87. See Comment, The UCCJA: Coming of Age, 34 MERcR L. Rav. 861 (1983).
88. O.C.G.A. § 9-10-91(5) (Michie Supp. 1983), GA. CoDS ANN. § 24-113.1(5) (Harrison

Supp. 1983).
89. See generally 24 AM. Jun. 2D Divorce and Separation § 286 (1966).
90. O.C.G.A. § 9-10-91(5) (Michie Supp. 1983), GA. CoDn ANN. § 24-113.1(5) (Harrison

Supp. 1983). The remainder of the new paragraph provides that "[tihis paragraph shall not
change the residency requirement for filing an action for divorce." Id.
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The Georgia courts have bewailed the absence of this type of statute in
the past," and Georgia residents at times have found themselves at a dis-
tinct disadvantage because of its absence." Now, however, in domestic
relations matters, Georgia courts should be able to reach as deeply into
other states as most of them can reach into Georgia.

B. Postjudgment Enforcement

Contempt. One of the most common means of enforcing domestic rela-
tions judgments is to bring the noncomplying party back into the court
that rendered the judgment. This is accomplished by application for at-
tachment for contempt."s Among the reasons why contempt is such an
attractive means of enforcement is that the trial court has broad discre-
tion in these matters and that there is minimal appellate scrutiny." Dur-
ing the survey period, however, the courts emphasized that contempt ac-
tions do have their strictures. For example, the court in Downey v.
Downey"5 held that personal service or its waiver is always required in a
contempt action, even if the defendant has moved out of the state." Fur-
ther, in Davis u. Davis,'" the court clarified confusion concerning the va-
lidity of a finding of "nonwilful contempt." The court acknowledged that
it was partly to blame for the confusion and observed that wilfulness is
inherent in the very nature of a finding of contempt; therefore the use of
the term "wilful" in describing contempt is "redundant and mislead-

91. See Warren v. Warren, 249 Ga. 130, 131, 287 S.E.2d 524, 528 (1982); see also Elling-
ton & Gary, Trial Practice and Procedure, Annual Survey of Georgia Law 1981-1982, 34
MERcERL Rav. 299, 301-02 (1982) (discussing Warren).

92. Compare Gary v. Loper, 163 Ga. App. 552, 295 S.E.2d 229 (1982) (Alabama plaintiff,
using that state's long arm statute, obtained default divorce against Georgia defendant)
with Pannell v. Pannell, 162 Ga. App. 96, 290 S.E.2d 184 (1982) (Georgia plaintiff could not
use Georgia's long arm statute to obtain back alimony and child support from Florida
defendant).

93. This procedure is authorized by O.C.G.A. § 19-64(b) (Michie 1982). The equivalent
provision in the Code of 1933 was found in GA. CODR ANN. § 30-204 (Harrison 1980). The
Official Code, however, narrowed the scope of § 30-204 to eliminate language that seemingly
gave the court the right to modify permanent alimony "at any time." Id. Modification of
permanent alimony is, of course, governed by the provisions of O.C.G.A. §§ 19-6-17 to -26
(formerly GA. Coos ANN. §§ 30-220 to -225.1) (for explanation of changes in these sections
made by the Code of 1981, see Adams, "Out of the Midst of the Fire": Vignettes from the
Code of 1981, 19 G#. ST. BJ. 130, 134-35 (1983)).

94. See Costa v. Costa, 249 Ga. 494, 495, 292 S.E.2d 73, 74 (1982). As one example, the
payment of attorney's fees is enforceable by way of attachment for contempt. Tucker v.
Tucker, 164 Ga. App. 477, 298 S.E.2d 159 (1982).

95. 250 Ga. 497, 299 S.E.2d 558 (1983).
96. Id. at 497, 299 S.E.2d at 559.
97. 250 Ga. 206, 296 S.92d 722 (1982).
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ing." s There is, then, no such thing as "nonwilful" contempt."
Other Postjudgment Enforcement. In addition to the remedy of con-

tempt, the Code provides that a judgment of alimony,1"0 child support,101

or property division10' may be enforced in the same manner as may a
judgment in any other civil case. In Turner v. Wood,1"3 the court of ap-
peals cautioned that a judgment of alimony, as with other civil judg-
ments, is subject to becoming dormant if not executed within seven years
of entry.1 4

Garnishment is a further remedy afforded one with a valid claim to
property or support. The survey period brought a reminder that under
federal law, the pay or entitlements of a federal employee are subject to
garnishment only for periodic payments for support and not for payments
in the nature of property division.1" In Kile v. Kile, " the court held that
a divorce decree which provided that periodic payments were to be made
until a specified amount was paid constituted a property settlement and
not periodic alimony.107 Thus, the wages of defendant, a federal em-
ployee, were not subject to garnishment.1"

The nature of the periodic payments received under a divorce-decree
also is very important when a bankrupty proceeding enters the picture.1"
Under bankruptcy law," a claim for alimony is not dischargeable, pro-
vided that the payments made under the claim, however denominated,
are "actually in the nature of alimony, maintenance, or support." ' Mc-
Clure v. McClure"' illustrated further that, for purposes of federal law,
the name which court or counsel hangs on a periodic payment is not sig-
nificant. In McClure, the court had previously adjudicated an award of
fifteen thousand dollars as being "in the nature of a property settle-
ment."'1 s Mr. McClure subsequently filed for bankruptcy and sought to
have this amount discharged. The court of appeals then acknowledged

98. Id. at 207, 296 S.E.2d at 723.
99. Id.

100. O.C.G.A. § 19-6-4(b) (Michie 1982), GA. CoDE ANN. § 30-204 (Harrison 1980).
101. Id. § 19-6-16 (Michie 1982), GA. CoDE ANN. § 30-208 (Harrison 1980).
102. Id. § 19-5-13 (Michie 1982), GA. CoDE ANN. § 30-118 (Harrison 1980).
103. 162 Ga. App. 674, 292 S.E.2d 558 (1982).
104. Id. at 675, 292 S.E.2d at 559;, see O.C.G.A. § 9-12-60 (Michie 1982), GA. CODE ANN.

§ 110-1001 (Harrison 1973).
105. See 42 U.S.C. § 662(c) (Supp. V 1981).

-106. 165 Ga. App. 321, 301 S.E.2d 289 (1983).
107. Id. at 322, 301 S.E.2d at 290.
108. Id.
109. See generally K. REDDEN, FER REGULATION OF FAmY LAW ch. 9 (1982).
110. 11 U.S.C. § 523(a)(5) (Supp. V 1981).
111. Id. § 523(a)(5)(B).
112. 163 Ga. App. 469, 294 S.E.2d 693 (1982).
113. See McClure .,. McClure, 159 Ga. App. 18, 18, 282 S.E.2d 674, 675 (1981).
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that "[i]t is entirely conceivable that the purpose of a property settlement
might be to provide the former wife with maintenance or support. If so,
[it] would not be dischargeable in bankruptcy. '114

How, then, does the language quoted above from McClure square with
the court's assertion in Kile that a decree that awards a sum certain, pay-
able in periodic installments, is a property settlement for purposes of fed-
eral law?11' In addition to the obvious (and specious) conclusion that in
Kile the court dealt with federal garnishment law, while in McClure it
concerned itself with bankruptcy matters, there is a more helpful answer.
The court in Kile based its holding on Duncan v. Duncan,11 in which the
Georgia Supreme Court had drawn the distinction as follows:

[P]rovisions in a decree specifying periodic payments to be made until a
sum certain has been paid is a property settlement, while provision for
periodic payments over a given time, or unlimited time, with no indica-
tion of a gross amount other than by multiplying the amounts due by the
number of payment periods is alimony."'

In Duncan, the periodic payments at issue consisted of the husband's
agreement to pay the wife's house mortgage,'1 ' which is clearly what the
court had in mind when it spoke of "periodic payments [being] made un-
til a sum certain has been paid." 1' The court of appeals in Kile inter-
preted this "sum certain" language from Duncan as applying when "the
full amount of each indebtedness [is] ascertainable from the face of each
instrument of indebtedness. 12 0 ,

What is clear from this distinction is that the courts in Duncan and
Kile envisaged a different type of "sum certain" indebtedness from that
at issue in McClure. In Duncan, the sum certain was the balance owing
on a house mortgage; in Kile, it was the balance on the notes that secured
a mobile home, an automobile, and an ongoing business.' McClure, on
the other hand, involved only a lump sum alimony payment that was pay-
able in monthly installments. *' What is not so clear is the logic that jus-
tifies this distinction. It would seem that the recipients of the property in
Duncan or Kile could derive support and maintenance from shelter or

114. 163 Ga. App. at 470, 294 S.E.2d at 694 (quoting Manuel v. Manuel, 239 Ga. 685,
687-88, 238 S.E.2d 328, 330 (1977)).

115. See Kile, 165 Ga. App. at 322, 301 S.E.2d at 290.
116. 239 Ga. 789, 238 S.E.2d 902 (1977).
117. 239 Ga. at 791, 238 S.E.2d at 904 (citing Bisno v. Bisno, 239 Ga. 388, 236 S.E.2d 755

(1977)).
118. 239 Ga. at 789-90, 238 S.E.2d at 904.
119. Id. at 791, 238 S.E.2d at 904.
120. 165 Ga. App. at 322, 301 S.E.2d at 290.
121. Id. at 321, 301 S.E.2d at 290.
122. 159 Ga. App. 18, 282 S.E.2d 674, 675 (1981).
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transportation in as great a degree as could the recipient of the money in
McClure. It appears, however, that the courts are drawing the line in this
fashion: Property received by one spouse on which the other spouse
makes the monthly payments is a "division of property"-an obligation
subject to discharge in bankruptcy and not subject to garnishment from
federal wages. On the other hand, money received in a lump sum payable
to one spouse by the other in monthly installments may be described as
nondischargeable alimony and may be recovered from a federal em-
ployee's wages. 12

C. Appellate Procedure

The discretionary appeal procedure for domestic relations cases,,"
which has occupied the attention of previous writers of this survey arti-
cle,125 continues to be of paramount importance in the practice of domes-
tic relations law before the Georgia appellate, courts. Generally speaking,
the statute provides that the courts may grant applications for appeals in
domestic relations matters and certain other matters. 2 Whether these
appeals are allowed is within the discretion of the court to whom the ap-
plication is made.'"7 In two cases during the survey period, appellant was
allowed a direct appeal over appellee's objection. In Kile v. Kile,1 2 a case
discussed extensively above,12 the wife filed a garnishment proceeding
and, when the trial court dismissed it, took a direct appeal. The court
held that the subject matter of the appeal was the dismissal of the gar-
nishment action and that the divorce was "only incidental thereto."130

Likewise, in Larimer v. Larimer,13' the husband brought a direct appeal
from an order to partition the former marital residence. The appellate
court said, in a statement that sums up the reasons for both of these

123. For those readers who are not yet thoroughly satiated on this point, see Clements v.
Household Finance Corp., 165 Ga. App. 220, 299 S.E.2d 916 (1983). In that case, the former
husband's agreement to hold the former wife harmless from certain debts was held to be
"intended as a further contribution toward the sustenance of his now separated family." Id.
at 222, 299 S.E.2d at 918.

124. O.C.G.A. § 5-6-35(a)(2) (Michie 1982), GA. CODE ANN. § 6-701.1(a) (Harrison Supp.
1983).

125. See Cheeley & Cheeley, Domestic Relations, Annual Survey of Georgia Law 1980-
1981, 33 MERcER L. Rzv. 109, 109-10 (1981); Harp, supra note 24, at 113-14.

126. O.C.G.A. § 5-6-35(a)(2) (Michie 1982), GA. CODE AN. 6-701.1(a) (Harrison Supp.
1983).

127. See, e.g., Citizens & S. Nat'l Bank v. Rayle, 246 Ga. 727, 730, 273 S.E.2d 139, 142
(1980).

128. 165 Ga. App. 321, 301 S.E.2d 289 (1983).
129. See supra text accompanying notes 106-22.
130. 165 Ga. App. at 322, 301 S.E.2d at 290.
131. 249 Ga. 500, 392 S.E.2d 71 (1982).
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holdings, "[alIthough it had its roots in the parties' divorce action, the
action for an equitable partition was a new action and not merely a con-
tinuation of the divorce action."1'

Appellant in Johnson v. Smith 188 found herself in something of a
"catch- 2 2" situation. She surrendered parental rights for the purposes of
adoption, but then brought a habeas corpus action. When the superior
court denied her writ, she brought a direct appeal to the supreme court,
presumably on the authority of Wright v. Hanson,"34 in which the su-
preme court had allowed direct appeals by custodial parents in habeas
corpus cases.'8 ' The supreme court, however, transferred her appeal to
the middle bench, which, according to that court, was the equivalent of
holding that there was no habeas corpus issue involved.' se The court of
appeals said that the only issue which remained in the case, therefore,
was that of custody, and because an appeal on a custody matter must be
by application,' 7 the appeal was dismissed.

IV. CONCLUSION

The law of domestic relations overlays one of the most turmoil-ridden
fields of human existence. Wrenched as they are in many instances from
the conflict of primal emotions, the hard cases abound in this area, and if
the adage is viable, then bad law should abound as well. The results
reached in the survey period cases, however, stand in firm negation: the
courts continue in their slow but steady progress of adapting today's facts
to yesterday's rules and values to form tomorrow's precedents. Far be-
neath it all, the ancient torrents rage; yet few indeed who ride that flood

132. Id. at 500, 292 S.E.2d at 72. Similarly, appellant in Paul v. Paul, 250 Ga. 54, 296
S.E.2d 48 (1982), could not escape the mandate of the discretionary appeal statute simply
by denominating her modification action as a "Petition for Reformation of Contract." Id. at
55, 296 S.E.2d at 48. The court held that it was the judgment, and not the contract of
settlement, from which her rights derived. Id. Moreover, in Steele v. Niggelie, 163 Ga. App.
98, 293 S.E.2d 368 (1982), the court held that even if an order, such as the denial of a
motion for new trial, is procedurally subject to direct appeal, if the underlying subject mat-
ter is within the ambit of the discretionary appeal statute, appeal must proceed by way of
application. Id. at 99, 293 S.E.2d at 369. Of similar import is Floyd v. Floyd, 250 Ga. 208,
296 S.E.2d 607 (1982), from which we learn that in an appeal from a domestic relations case
in which the dispute is over venue, an application is still required because the underlying
subject matter of the case is subject to discretionary appeal.

133. 164 Ga. App. 611, 299 S.E.2d 387 (1982).
134. 248 Ga. 523, 283 S.E.2d 882 (1981).
135. Id. at 524, 283 S.E.2d at 884.
136. 164 Ga. App. at 612, 299 S.E.2d at 387.
137. See O.C.G.A. § 5-6-35(a)(2), (b) (Michie 1982), GA. Conz ANN. 6-701.1(a)(2), (b)

(Harrison Supp. 1983).
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remark the paradox of that most impersonal creation-the
law-circumscribing the deepest desires of its creators.




