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Incredible as it may seem, during the 1982 calendar year the Georgia
Court of Appeals, a court which hears appeals from all areas of the law,
heard over 975 criminal law and procedure cases alone. This vast field of
law, more than any other except, perhaps, the field of domestic relations,
touches the daily lives of Georgia's citizens. Consequently, a survey of the
area of criminal law and procedure presents a unique challenge, and it is
obvious that this Article can highlight only those cases that the authors
feel broke new ground or, alternatively, that provided new twists and ap-
proaches to well-established rules and procedures.

In an effort to organize this myriad of cases, the first part of this Arti-
cle is devoted to substantive criminal law, and the second part is devoted
to criminal procedure.

PART O -- CUMINAL LAW

A. Crimes Against the Person

Voluntary Manslaughter. During the survey period the Georgia
courts decided several cases that dealt with the circumstances under
which a defendant is entitled to receive a charge on voluntary manslaugh-
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ter. In Brooks v. State,' defendant, who was convicted of the murder of
his common-law wife, appealed the trial court's denial of his request for a
voluntary manslaughter charge. At the trial, one of the arresting officers
testified that at the scene of the shooting, defendant stated that his wife
had driven him to shoot her by taunting him with graphic descriptions of
her sexual activities with other men.' Georgia's voluntary manslaughter
statute$ provides that a person commits this crime if he kills another
"solely as the result of a sudden, violent, and irresistible passion resulting
from serious provocation sufficient to excite such passion in a reasonable
person."4 In holding that the trial court had erred by not giving defen-
dant his requested charge,s the supreme court retreated from its former
position that provocation based on words alone was insufficient to reduce
a homicide from murder to voluntary manslaughter.' The court deter-
mined that the "slight evidence' standard had been met in this case and
placed the lion's share of emphasis on the victim's adulterous conduct
rather than the words she used to describe this conduct. The court
stated: "In this case... the defendant's indignation was not aroused
merely by the victim's fusillade of insulting and vulgar words, but by the
victim's adulterous conduct with which she taunted him prior to the
shooting."'

In spite of the court's emphasis on the "victim's adulterous conduct,"
the fact remains that nowhere does the opinion indicate that defendant
ever observed the victim engaged in this type of conduct. The only provo-
cation defendant had for shooting his wife was her own account of her
adulterous conduct. It appears clear from this case that the court would
have allowed defendant his requested charge even if the victim had been
lying to him about her conduct with other men. Therefore, it was not the
fact of adultery but rather the words used to describe it upon which the
court based its holding in this case.

The court in Washington v. State' relied on the decision in Brooks to
hold once again that the trial court had erred in failing to give the jury

1. 249 Ga. 583, 292 S.E.2d 694 (1982).
2. Id. at 585, 292 S.E.2d at 695-96.
. O.C.GA. § 16-5-2 (Michie 1982), GA. CoDE ANN. § 26-1102 (Harrison 1983).

4. Id. I 16-5-2(a), GA. CoDS ANN. § 26-1102.
5. 249 Ga. at 585, 292 S.E.2d at 696.
6. See Aguilar v. State, 240 Ga. 830, 833, 242 S.E.2d 620, 624 (1978); Edwards v. State,

53 Ga. 428, 431 (1874).
7. "[If there be sufficient evidence to create a doubt, however slight, upon the point of

whether the offense be murder or voluntary manslaughter. . . the court should instruct the
jury upon the law of voluntary manslaughter as well as of murder." Wayne v. State, 56 Ga.
113, 113-14 (1876).

8. 249 Ga. at 586, 292 S.E.2d at 696.
9. 249 Ga. 728, 292 S.E.2d 836 (1982).
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defendant's requested voluntary manslaughter charge. ' In Washington,
the victim previously had cut defendant's son, and the son had taken out
a warrant against the victim. Several days later, while defendant was vis-
iting his mother, the victim was at a house across the street. From across
the street the victim cursed and made threats against defendant's son.
The victim then went inside the house, and defendant later made the
age-old claim that he feared the victim was going to get a gun. When the
victim reappeared at the door, defendant shot him.1" The only element of
provocation that differentiated this case from Brooks was defendant's
claim that he feared the victim had a gun. Rather than placing the em-
phasis on defendant's fear, which in a previous case the court had held to
be sufficient provocation,1' the court stated that: "the issue of whether a
reasonable person acts as the result of an irresistible passion may be
raised by words which are connected to provocative conduct by the vic-
tim. '" The court thus held that words alone may satisfy the voluntary
manslaughter provocation requirement.

In Veal v. State," the court retreated somewhat from its holdings in
Brooks and Washington by upholding the trial court's refusal to give the
voluntary manslaughter charge. Defendant and his victim in this case
were gambling with cards when the victim accused defendant of cheating.
An argument ensued, and the victim began punching defendant and say-
ing, "[y]ou owe me up,"" all the while keeping one hand in his back
pants pocket. Defendant then went into a bedroom, got a shotgun, and
shot the victim. At the trial, defendant testified that he thought the vic-
tim had a weapon.1" The court in this case went to great lengths to distin-
guish its holding in Washington and stated that "the evidence shows no
more than a bare fear of injury on the part of Veal, unaccompanied by
threats or other sufficiently provocative conduct. 1 7

In light of the similarity of defendants' conduct in both Brooks and
Washington to defendant's conduct in Veal, this case seems to place the

10. Id. at 730-31, 292 S.E.2d at 838-39.
11. Id. at 728-29, 292 S.E.2d at 837.
12. See White v. State, 129 Ga. App. 353, 199 S.E.2d 624 (1973).
13. 249 Ga. at 731, 292 S.E.2d at 839.
14. 250 Ga. 384, 297 S.E.2d 485 (1982).
15. Id. at 384, 297 S.E.2d at 486.
16. Id.
17. Id. at 385, 297 S.E.2d at 487. Cf. Johnson v. State, 249 Ga. 621, 625, 292 S.E.2d 696,

700 (1982) (court held that cursing and insults followed by the victim's hitting defendant's
hand was an appropriate case for a charge on voluntary manslaughter); Perez v. State, 249
Ga. 767, 768, 294 S.E.2d 498, 499 (1982) (court held that an argument, which concerned the
changing of defendant's son's name, along with pushing and evidence that the victim may
have been holding a gun at the time was not sufficient provocation to justify a voluntary
manslaughter charge).
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definition of "sufficiently provocative conduct" in a great deal of confu-
sion. Given the state of the law at the present time, perhaps criminal
defense attorneys should be less hesitant in requesting voluntary man-
slaughter charges for homicide cases that contain any elements of verbal
passion, and perhaps trial court judges should be more receptive to these
requested charges. The present confusion created by these cases concern-
ing what constitutes "sufficient provocative conduct," however, must
await further elucidation by future decisions."

Felony Murder. The survey period witnessed two major cases that
dealt with the offense of felony murder.*' In Ranger v. State,"° defendant
was convicted of the malice murder of his pregnant girlfriend and the
felony murder of her child. The child was born prematurely after defen-
dant shot the mother, and it died approximately twelve hours later from
hyaline membrane disease, which is an immature lung development."1
The court observed, contrary to defendant's argument, that since the
child had been born alive, the repeal of Georgia's feticide statute" was
not material in this case."s The court held that the state's evidence of the
child's spontaneous respiration, heart beat, and extremity movement af-
ter birth proved all the elements necessary for the offense of infanticide.
Therefore, since the child's death was caused by his premature delivery,
which itself was caused by the shooting of its mother, defendant was
properly convicted for the felony murder of the child."

Defendant in Durden v. State" was found guilty of the felony murder
of a store owner who died from a heart attack shortly after he and defen-
dant had exchanged shots during a burglary of the store. The victim was
not physically injured during the exchange of shots, but the court es-

18. The only definitive light that has been shed on this area of the law during the survey
period was in Horton v. State, 249 Ga. 871, 872, 295 S.E.2d 281, 284 (1982), cert. denied, 103
S. Ct. 837 (1983), in which the court stated that being discovered during the commission of
a burglary is not as a matter of law the type of provocation that would require a charge on
voluntary manslaughter for the burglar who kills his discoveror.

19. O.C.G.A. § 16-5-1(c) (Michie 1982), GA. CODs ANN. § 26-1101(b) (Harrison 1983).
20. 249 Ga. 315, 290 S.E.2d 63 (1982).
21. Id. at 316, 290 S.E.2d at 64-65.
22. GA. CODS ANN. § 26-1102 (1968) (repealed 1973). Georgia reenacted its feticide stat-

ute in 1982. O.C.G.A. § 16-5-80 (Michie Supp. 1983), GA. CODS ANN. § 26-1105 (Harrison
Supp. 1983). The offense in the case in question, however, took place in December 1980,
after the Georgia legislature had repealed the old feticide statute. 249 Ga. at 315, 290 S.E.2d
at 65.

23. 249 Ga. at 316, 290 S.E.2d at 66.
24. Id. at 317, 290 S.E.2d at 66. In order to convict a defendant of infanticide, the State

must prove that the child was born alive and that it had a separate existence from its
mother. See Shedd v. State, 178 Ga. 653, 173 S.E. 847 (1934).

25. 249 Ga. at 317, 290 SX.2d at 66.
26. 250 Ga. 325, 297 S.E.2d 237 (1982).
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poused the majority rule and held that a physical injury is not always
required for criminal responsibility for a homicide.Y The court further
stated that even though the victim suffered from arteriosclerotic cardio-
vascular disease,

[w]here one commits a felony upon another [here burglary and aggra-
vated assault], such felony is to be accounted as the efficient, proximate
cause of death whenever it shall be made to appear either that the felony
directly and materially contributed to the happening of a subsequent ac-
cruing immediate cause of the death, or that the injury materially accel-
erated the death, although proximately occasioned by a pre-existing
cause."

The jury, therefore, was authorized to find defendant guilty of felony
murder.

Other Crimes Against the Person. Again this year the court has
expressed its displeasure with Georgia's kidnapping statutes. " In Cham-
bley v. State,80 the court affirmed defendants' kidnapping convictions.
The evidence at trial showed that during the burglary of a house two
young boys were forced to go into several rooms and into the attic against
their wills, but that they never were taken away from the house. The
court upheld previous rulings that any unlawful asportation, however
slight, is sufficient to support a conviction for kidnapping,"' but added
"we believe Code Ann. § 26-1311 [now section 16-5-40] ought to be
amended to specifically provide for circumstances such as those existing
here.",19

The court of appeals in Chancellor v. State" rendered an interpreta-
tion of justifiable homicide under Georgia law. Under this Code section"
"a person is justified in using force... likely to cause death. . . only if
he reasonably believes that such force is necessary to prevent death or
great bodily injury to himself."" In this case, the court succinctly held
that mental anguish does not constitute great bodily harm and that its
infliction would not justify the killing of the inflictor." Additionally, the

27. See Annot., 47 A.L.R2d 1072, 1073 (1956).
28. 250 Ga. at 329, 297 S.E.2d at 241-42.
29. See the discussion of Haynes v. State, 249 Ga. 119, 288 S.E.2d 185 (1982), high-

lighted in Daniel & Adams, Criminal Law and Procedure, Annual Suruey of Georgia Law,
1981-1982, 34 Manca L. Ray. 89, 93-94 (1982).

30. 163 Ga. App. 502, 295 S.E.2d 166 (1982).
31. See Brown v. State, 132 Ga. App. 399, 208 S.E.2d 183 (1974).
32. 163 Ga. App. at 503-04, 295 S.F.2d at 168.
33. 165 Ga. App. 365, 301 S.E.2d 294 (1983).
34. O.C.G.A. § 16-3-21 (Michie 1982), GA. Cona ANN. § 26-902 (Harrison 1983).
35. Id. § 16-3-21(a), GA. CoDE ANN. § 26-902(a).
36. 165 Ga. App. at 366, 301 S.E2d at 297.
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court of appeals in Waters v. State7 concerned itself with the interpreta-
tion of Georgia's armed robbery statute." This statute provides that "[a]
person commits the offense of armed robbery when he takes property of
another from the person or the immediate presence of another."" The
victim in this case had been raped and was lying in a roadside gully when
defendants stole her purse and her husband's billfold from her car. The
court held that "[tihe evidence that the victim, while lying in the gully,
was close enough to the car to hear her assailants talking was sufficient
proof that the goods were taken from her presence."40

B. Constitutionality

During the survey period the Georgia Supreme Court answered the cer-
tified question submitted to it by the United States Supreme Court for
the case of Zant v. Stephens."1 The certified question concerned state law
grounds for upholding a sentence of death when one of two or more statu-
tory aggravating circumstances found by the jury is later declared to be
invalid. The Georgia court replied that in this situation the subsequent
failure of a ground for one aggravating circumstance does not invalidate
the death sentence since it is known that the jury considered and found
each ground on its own merits."2 As a further explanation of why Ste-
phens' sentence was not impaired when one of the aggravating circum-
stances was declared void, the court stated: "A case may not pass the
second plane into that area in which the death penalty is authorized un-
less at least one statutory aggravating circumstance is found. However,
this plane is passed regardless of the number of statutory aggravating cir-
cumstances found, so long as there is at least one.'4

37. 161 Ga. App. 555, 289 S.E.2d 21 (1982).
38. O.C.G.A. § 16-8-41 (Michie 1982), GA. CoDa ANN. § 26-1902 (Harrison 1983).
39. Id. § 16-8-41(a), GA. COD ANN. § 26-1902(a).
40. 161 Ga. App. at 556, 289 S.E.2d at 21.
41. 456 U.S. 410 (1982). The answer to the certified question appears in Zant v. Ste-

phens, 250 Ga. 97, 297 S.E.2d 1 (1982).
42. Zant v. Stephens, 250 Ga. 97,98-99,297 S.E.2d 1, 2-3 (1982). In making this determi-

nation, the court distinguished the holding of Stromberg v. California, 283 U.S. 359, 367-68
(1931) (invalidity of one clause of a statute will require the reversal of the conviction there-
under when the court authorizes a conviction for the violation of any one clause and the jury
returns a general verdict of guilty) from the facts of this case. Rather than permitting the
jury to return a general verdict for the death penalty, O.C.G.A. § 17-10-30(c) (Michie 1982),
GA. CODE ANN. § 27-2534.1(c) (Harrison 1983) requires that when a jury makes a recommen-
dation of death it "shall designate in writing ... the aggravating circumstance or circum-
stances which it [finds) beyond a reasonable doubt" A Georgia death penalty jury, there-
fore, must consider and determine each aggravating circumstance separately and must make
these determinations known as a part of its verdict.

43. Zant v. Stephens, 250 Ga. 97, 100, 297 S.E.2d 1, 4 (1982). Another survey period case
that relied on the supreme court's answer to this certified question was Wilson v. State, 250
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In Miller v. State," the supreme court, in answering a certified ques-
tion from the court of appeals, decided the status of the statutory double
jeopardy provision " in light of the 1976 amendment to the statutory of-
fense of possession of a firearm during the commission of a felony.4 In
finding that the firearm possession statute superseded the double jeop-
ardy provision, 7 the court relied on its earlier ruling in Wilson v. Zant."8

In that case, the court had held that there was express legislative intent
in the 1976 amendment to impose a double punishment for conduct
which violates that statute and other felony statutes.49 In Miller, the
court also had noted that the holdings of Chumley v. State,"° Whitehead
v. State,"1 and Jackson v. States" no longer were controlling in this area.""

C. Crimes Against Morals

Sexual Offenses. The Georgia Court of Appeals recently has inter-
preted the definition of "public place" for purposes of the public inde-
cency statute." In McGee v. State," defendant, an acquaintance of the

Ga. 630, 638, 300 S.E.2d 640, 648 (1983) (court struck down one of the aggravating circum-
stances found by the jury, but since another remained, the death sentence was upheld).

44. 250 Ga. 436, 298 S.E.2d 509 (1983).
45. O.C.G.A. § 16-1-7 (Michie 1982), GA. Cons ANN. § 26-506 (Harrison 1983).
46. Id. 5 16-11-106 (Michie 1982), GA. CoDE ANN. § 26-9908a (Harrison 1983).
47. 250 Ga. at 437, 298 S.E.2d at 510.
48. 249 Ga. 373, 290 S.E.2d 442, cert. denied, 103 S. Ct. 580 (1982).
49. 249 Ga. at 380, 290 S.E.2d at 449. The language of the 1976 amendment read as

follows: "Notwithstanding any prior court decision to the contrary, any crime commited in
violation of section 1 shall be considered a separate offense." 1976 Ga. Laws 1591, 1592
(section 2). See also 250 Ga. at 437 n.2, 298 S.E.2d at 510 n.2. Wiley v. State, 250 Ga. 343,
296 S.E.2d 714 (1982), was another survey period case that relied on the ruling in Wilson.

50. 235 Ga. 540, 221 S.E.2d 13 (1975).
51. 144 Ga. App. 836, 242 S.E.2d 754 (1978).
52. 143 Ga. App. 406, 238 S.E.2d 752 (1977).
53. During the survey period, the Georgia Supreme Court also upheld the constitutional-

ity of various criminal laws in the following cases: Rayburn v. State, 250 Ga. 657, 300
S.E.2d 499 (1983) (criminal trespass, O.C.G.A. § 16-7-21 (Michie 1982), GA. CODE ANN. § 26-
1503 (Harrison 1983J); Sabel v. State, 250 Ga. 640, 300 S.E.2d 663 (1983) (failure to obey an
official request at an emergency, O.C.G.A. § 16-10-30 (Michie 1982), GA. CoDE ANN. § 26-
2606 (Harrison 1983)); Landers v. State, 250 Ga. 501, 299 S.E.2d 707 (1983) (possession of a
firearm by a convicted felon, O.C.G.A. § 16-11-131 (Michie 1982), GA. CoDE ANN. § 26-2914
(Harrison 1983)); Lavelle v. State, 250 Ga. 224, 297 S.E.2d 234 (1982) (trafficking in cocaine,
O.C.G.A. § 16-13-31(a) (Michie 1982 & Supp. 1983), GA. CoDE ANN. § 79A-811(j) (Harrison
Supp. 1983). On the other hand, the court in Williamson v. State, 249 Ga. 851, 295 S.E.2d
305 (1982), held that "tends to provoke a breach of the peace" in Georgia's criminal defama-
tion statute, O.C.G.A. § 16-11-40(a) (Michie 1982), GA. CODs ANN. § 26-2804(a) (Harrison
1983), was vague and overbroad under the first and fourteenth amendments to the United
States Constitution. U.S. CoNsT. amends. I & XIV.

54. O.C.G.A. § 16-6-8 (Michie 1982), GA. CODE ANN. § 26-2011 (Harrison 1983).
55. 165 Ga. App. 423, 299 S.E.2d 573 (1983).
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victim, was invited into the victim's apartment. In the course of casual
conversation, defendant stated to the victim that he could arrange for her
to make some money performing sexual acts. The victim declined, and
defendant expressed a desire to masturbate in front of her. When defen-
dant became agitated, the victim began to fear him, and defendant then
exposed himself, masturbated, and left the victim's apartment." At his
trial defendant argued that because the offensive act had occurred in the
privacy of the victim's apartment, he could not be convicted of public
indecency. The court pointed out, however, that the victim's apartment
was a public place within the meaning of the statute since defendant's
lewd exposure was reasonably "expected to be viewed by people other
than members of the actor's family or household." 7

In this same case defendant also was convicted of pandering."s Defen-
dant attacked this conviction by arguing that he did not solicit the
woman for prostitution, which the Code defines as "an act of sexual inter-
course for money."" Defendant contended that he had asked the victim
only about performing sexual acts and that in order to be convicted of
pandering one must specifically solicit sexual intercourse. Once again, the
court determined that defendant's argument was without merit and
stated, "[wie see no reason to conclude that 'sexual acts' does not include
'sexual intercourse,' unless the speaker expressly limits the term to ex-
clude it, which defendant did not do.""

During the survey period, in addition to judicial decisions in the area of
sexual offenses, the Georgia General Assembly enacted a statute that cre-
ated the felony of sexual assault for any person who engages in sexual
conduct with a patient or an inmate of an institution over whom the ac-
cused has supervisory or disciplinary authority.61 In response to American
Booksellers Association v. McAuliffe,as in which the court declared un-
constitutional Georgia's statutes prohibiting the sale or display of obscene

56. Id. at 423, 299 S.E.2d at 575.
57. Id. at 424, 299 S.E.2d at 575 (quoting O.C.G.A. § 16-1-3(15) (Michie 1982), GA. Coaz

AnN. § 26-401(m) (Harrison 1983)). In a related case, Heater v. State, 164 Ga. App. 871, 298
S.E_2d 292 (1982), the court determined that defendant was in a "public place" for public
indecency purposes when he stood naked in front of a window of his mobile home, which
was about fifty feet from a public highway, and made masturbating motions with his erect
penis.

68. 165 Ga. App. at 423, 299 S.E.2d at 573; see O.C.G.A. § 166-12 (Michie 1982), GA.
Cons ANN. § 26-2016 (Harrison 1983).

59. O.C.GA. § 16-6-9 (Michie 1982), GA. Con ANN. § 26-2012 (Harrison 1983).
60. 165 Ga. App. at 424, 299 S.E.2d at 575.
61. O.C.G.A. § 16-6-5.1 (Michie Supp. 1983), GA. CoDm ANN. § 26-2020.1 (Harrison Supp.

1983).
62. 533 F. Supp. 50 (N.D. Ga. 1981).
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materials to minors," the General Assembly repealed the offensive stat-
utes and enacted new ones." These new statutes are very similar to the
New York statutes" that the United States Supreme Court has upheld as
constitutional."

Drug.Related Offenses. For the first time, the Georgia courts have
determined exactly what constitutes a sale for purposes of the Controlled
Substances Act.07 In Robinson v. State," defendants negotiated with un-
dercover agents for the sale of cocaine and phencyclidine. Defendants
were arrested after the drugs were given to the agents but before any
money had changed hands." On appeal, defendant Robinson argued that
since no money had changed hands, no sale had taken place. In determin-
ing that defendant's argument was without merit, the court specifically
approved, for drug-related cases, the Uniform Commercial Code's defini-
tion of a "sale '7° as used in Johnson v. State.71 A "sale" of drugs is now
complete, therefore, when the seller delivers the drugs to the putative
buyer.

Additional developments in this area included the lowering of the
amount of methaqualone necessary for a conviction of trafficking in
methaqualone from four thousand grams to two hundred grams.72 The
General Assembly further amended this statute to provide that upon mo-
tion by the district attorney, the court may impose a reduced sentence in
drug trafficking cases if the defendant has provided substantial assistance
in the identification, arrest, or conviction of other violators.73

63. O.C.G.A. §§ 16-12-110 to -113 (Michie 1982), GA. CODE ANN. §5 26-3501 to -3504
(Harrison 1983) (repealed 1983).

64. Id. §§ 16-12-101 to -105 (Michie Supp. 1983), GA. CODE ANN. §§ 3501 to -3505 (Har-
rison Supp. 1983).

65. N.Y. PENAL LAw §5 235.20 to -.21 (McKinney 1980).
66. See Ginsburg v. New York, 390 U.S. 629 (1968); Daniel & Adams, supra note 29, at

98-99.
67. O.C.G.A. tit. 16, ch. 13, art. 2 (Michie 1982 & Supp. 1983) (formerly GA. CODE ANN.

ch. 79A-8 (Harrison 1978 & Supp. 1983)).
68. 164 Ga. App. 652, 297 S.E.2d 751 (1982).
69. Id. at 653, 297 S.E.2d at 752.
70. In O.C.G.A. § 11-2-106(1) (Michie 1982), GA. CODE Am. § 109A-2-106(1) (Harrison

1979), a sale is defined as "the passing of title from the seller to the buyer," and according
to O.C.G.A. § 11-2-401(2) (Michie 1982), GA. CODE ANN. § 109A-2-401(2) (Harrison 1979),
"title passes to the buyer at the time and place at which the seller completes his perform-
ance with reference to the physical delivery of the goods."

71. 154 Ga. App. 353, 268 S.E.2d 406 (1980).
72. O.C.G.A. § 16-13-31(d) (Michie Supp. 1983), GA. Cons AN. § 79A-811(d) (Harrison

Supp. 1983).
73. Id. § 16-13-31(e)(2) (Michie Supp. 1983), GA. CoDE ANN. § 79A-811(e)(2) (Harrison

Supp. 1983). As a final reference to survey period events concerning the offense of traffick-
ing, it should be noted that the court in Dalton v. State, 249 Ga. 720, 292 S.E.2d 834 (1982),
has held that the crime of possession of heroin, see O.C.G.A. § 16-13-30(a) (Michie 1982),
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D. Further Developments

During the survey period, both the courts and the General Assembly
were kept busy with a variety of other appeals and statutory amendments
in the area of criminal law. Space limitations, however, permit only a
brief discussion of these recent developments. In Coleman v. State,"4 de-
fendant, who was convicted of armed robbery and possession of a firearm
by a convicted felon,"1 argued that the possession offense merged into the
armed robbery. The court did not agree with this contention and held
that since the elements of proof for these two crimes were different there
could be no merger."

The court of appeals in Duncan v. State" gave a liberal interpretation
to the meaning of "official duties" for purposes of the offense of obstruc-
tion of a law enforcement officer."8 Based on public policy and on an Ari-
zona Supreme Court decision,7" the court held in this case that when a
police officer who is working for a private establishment ejects an unruly
patron, the officer is in the performance of his "official duties."" On the
other hand, in Marcus v. State,1 the supreme court gave a rather narrow
interpretation to the offense of concealment of a material fact.'5 The at-

GA. Cons ANN. § 79A-811(a) (Harrison Supp. 1983), may be a lesser included offense of
trafficking in heroin, O.C.G.A. § 16-13-31(b) (Michie 1982), GA. CODE ANN. § 79A-811(k)
(Harrison Supp. 1983). Therefore, a judge is authorized to charge the elements of possession
when a defendant is indicted for a trafficking offense. See Moore v. State, 151 Ga. 648, 662-
63, 108 S.E. 47, 54 (1921), appeal dismissed, 260 U.S. 702 (1922).

74. 163 Ga. App. 173, 293 S.E.2d 395 (1982).
75. See O.C.G.A. § 16-11-131 (Michie 1982 & Supp. 1983), GA. COD ANN. § 26-2914

(Harrison & Supp. 1983).
76. "[Pjroof of the commission of an armed robbery by use of a firearm does not, with-

out more, serve to demonstrate a violation of [O.C.G.A. § 16-11-131]. To show a violation of
[O.C.G.A. S 16-11-1311 the state must also prove that the armed robber was a convicted
felon." 163 Ga. App. at 174, 293 S.E.2d at 396.

As a measure of relief for certain felons convicted of violating state or federal antitrust
laws, the General Assembly has amended O.C.G.A. § 16-11-131. The amendment provides
that the Board of Public Safety now may absolve these felons from their previous inability
to possess firearms. See O.C.G.A. § 16-11-131(d) (Michie Supp. 1983), GA. CODa ANN. § 26-
2914(d) (Harrison Supp. 1983).

77. 163 Ga. App. 148, 294 S.E.2d 365 (1982).
78. "A person who knowingly and willfully obstructs or hinders any law enforcement

officer in the lawful discharge of his official duties is guilty of a misdemeanor." O.C.GA §
16-10-24 (Michie 1982), GA. CODE ANN. § 26-2505 (Harrison 1983).

79. State v. Kurtz, 78 Ariz. 215, 278 P.2d 406 (1954).
80. 163 Ga. App. at 149, 294 S.E.2d at 366.
81. 249 Ga. 345, 290 S.E2d 470 (1982).
82. The statute is violated when one "knowingly and willfully falsifies, conceals, or cov-

ers up by any trick, scheme, or device a material fact.., in any matter within the jurisdic-
tion of ... the government of any county... or other political subdivision of this state."
O.C.G.A. § 16-10-20 (Michie 1982), GA. ConB ANN. § 26-2408 (Harrison 1983).
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torney-defendant in Marcus presented to the sheriff a court order that he
knew contained a typographical error. The court reversed his conviction
and held that since defendant himself had not altered the order, there
was no affirmative act of concealment of a fact." Consequently, defen-
dant could not be convicted under the statute.

In Smith v. State," the supreme court was presented with an issue of
first impression in Georgia. Defendant Smith had been indicted along
with another individual and charged with conspiracy to commit murder.
Smith was tried first and convicted of conspiracy. Subsequently, his co-
conspirator was tried and acquitted. Smith then appealed his conviction
on the ground that one person alone cannot be convicted of conspiracy."a
While it is true that co-conspirators tried jointly cannot receive differing
verdicts," under the circumstances of this case the court held that "[tihe
fact that Y is subsequently acquitted of conspiracy with X based on a
different presentation of evidence [separate trials] cannot affect the valid-
ity of the conviction of X."87 Practitioners in the area of criminal law
should be aware that during this past year the General Assembly has
amended a number of criminal statutes. These changes may be perused
according to individual needs and interests."

PART TWO-CRIMINAL PROCEDURE

A. Arrest

In the case of Berry v. State," the Georgia Court of Appeals held that
an officer may consider the "totality of the circumstances '" in determin-

83. "We find that cbncealing a fact by scheme, trick or device requires an affirmative act
on the part of a defendant." 249 Ga. at 345, 290 S.E.2d at 471.

84. 250 Ga. 264, 297 S.E.2d 273 (1982).
85. Id. at 264, 297 S.E.2d at 273.
86. See generally Annot., 91 A.L.R.2d. 700, 730 (1963).
87. 250 Ga. at 265, 297 S.E.2d at 274.
88. See O.C.G.A. § 16-9-20(b)(1) (Michie Supp. 1983), GA. CoDE ANN. §§ 26-1704(b)(1) &

41A-9909(b)(1) (Harrison Supp. 1983), (amended to increase the periods of punishment au-
thorized for criminal issuance of bad checks); O.C.G.A. § 16-10-52(a)(3) (Michie Supp.
1983), GA. Cone ANN. § 26-2501(a)(3) (Harrison Supp. 1983) (amended to provide that a
person commits the offense of escape when he fails to return to lawful confinement after
having been released on the condition that he would return); O.C.G. § 16-11-105(5)
(Michie Supp. 1983), GA. CoDE ANN. § 26-9919a(5) (Harrison Supp. 1983) (amended to pro-
vide that it shall not be unlawful to discharge a firearm on Sunday while hunting on public
land open to hunting); O.C.G.A. § 16-11-107(b) (Michie Supp. 1983) (enacted the felony
offense of destroying or seriously injuring a police dog); O.C.G.A. § 16-11-129 (Michie Supp.
1983), GA. CoDE ANN. § 26-2904 (Harrison Supp. 1983) (amended to change requirements
for obtaining a pistol license and to change the validity period for these licenses).

89. 163 Ga. App. 705, 294 S.E.2d 562 (1982).
90. Id. at 709, 294 S.E.2d at 565.
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ing whether or not he has probable cause to believe that a suspect is com-
mitting a crime."' In Berry, the officer had a college degree in chemistry
and had received special training in drug identification. He was familiar
with the odor of hydrochloric acid and knew that this acid is used to
process cocaine and heroin. The officer noticed that defendant smelled of
hydrochloric acid and also recognized that defendant fit the drug courier
profile developed by the Federal Drug Enforcement Administration."
The court found these factors sufficient to constitute probable cause to
arrest defendant."8

The court came to a similar conclusion in Hamilton v. State." Less
than an hour after a motel robbery had occurred, officers saw a 1967 or
1968 black Plymouth Fury with three passengers. The officers spotted the
car about a mile from the scene of the crime when the driver attempted
to evade them. The motel owner had seen such a car carrying three pas-
sengers in the vicinity of the incident." Hamilton's drivers' license, which
investigators found at the scene, indicated that he at least had been pre-
sent and probably had been one of the robbers." The court of appeals
held, therefore, that the officers had reasonable cause to stop the sedan
and place the occupants under arrest."

The Eleventh Circuit also found probable cause to arrest defendant in
United States v. Roper." The court drew an important distinction, how-
ever, between what constitutes sufficient cause to arrest and what pro-
vides sufficient cause to stop, noting that an investigatory stop requires
only reasonable suspicion.m " In this case, a police officer stopped defen-
dant after having seen a bail bond company flyer containing defendant's
picture and description, a description of defendant's automobile, defen-
dant's auto tag number, and defendant's drivers' license number. This,
the court held, was sufficient cause to make an investigatory stop. " After
the officer stopped him, defendant surrendered a gun that he had been
carrying illegally. The officer then called in on the radio and found that
there was an outstanding warrant for defendant's arrest. The court held
that there was probable cause for defendant's subsequent arrest based on
the bail bond flyer and the discovery of the outstanding warrant."°1

91. Id. at 709, 294 S..2d at 565-66.
92. Id. at 705, 294 S.E.2d at 563.
93. Id. at 707, 294 S.E-2d at 564.
94. 162 Ga. App. 116, 290 S.E.2d 478 (1982).
95. Id. at 116, 290 S.E.2d at 479.
96. Id. at 117, 290 S.9_2d at 479.
97. Id. at 117, 290 S.E.2d at 480.
98. 702 F.2d 984 (11th Cir. 1983).
99. Id. at 985.

100. Id. at 986.
101. Id. at 989.
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In Durden v. State,102 the Georgia Supreme Court considered what it
referred to as "dual inquiries."' " Under the dual inquiries approach, a
court determines the validity of a warrantless arrest by considering not
only whether the officer had satisfied the federal requirement of probable
cause but also by determining whether state statutory requirements had
been satisfied.1 4 The Georgia Supreme Court held that the "dual inquir-
ies... serve no useful purpose and result in complicating the law. [W]e
find the state rule to be the same as the federal rule. An arrest and
search, legal under federal law, are legal under state law.'"

In Illinois v. LaFayette,'" the United States Supreme Court held that
officers may "search the personal effects of a person under lawful arrest
as part of the routine administrative procedure at a police stationhouse
incident to booking and jailing the suspect."'" In LaFayette, police
found some amphetamine pills while inventorying the contents of defen-
dant's shoulder bag during normal booking procedures. This case is dis-
tinguishable from the above cases in that the justification for inventory
searches does not rest on probable cause since this type of search "is not
an independent legal concept but rather an incidental administrative step
following arrest and preceding incarceration."'"

B. Stop and Frisk

In Alexander v. State,'" the Georgia Court of Appeals concluded
that there are "at least theoretically three tiers of police-citizen en-
counters: (1) communication between police and citizens involving no
coercion or detention and therefore without the compass of the Fourth
Amendment, (2) brief 'seizures' that must be supported by reasonable
suspicion, and (3) full-scale arrests that must be supported by probable
cause."" 0 In United States v. Place,"' the United States Supreme Court

102. 250 Ga. 325, 297 S.K2d 237 (1982).
103. Id. at 327, 297 S.E.2d at 240.
104. Id. at 326, 297 S.E.2d at 239-40. According to O.C.G.A. § 17-4-20(a) (Michie 1982),

GA. CoDS ANN. § 27-207(a) (Harrison 1983), a law enforcement officer can make a warrant-
less arrest

if the offense is committed in his presence or within his immediate knowledge, if
the offender is endeavoring to escape, if the officer has probable cause to believe
that an act of family violence... has been committed, or for other cause if there
is likely to be failure of justice for want of a judicial officer to issue a warrant.

105. 250 Ga. at 327, 297 S.E2d at 240.
106. 103 S. Ct. 2605 (1983).
107. Id. at 2608.
108. Id.
109. 166 Ga. App. 233, 303 S.K2d 773 (1983).
110. Id. at 234, 303 S.&.2d at 774.
111. 103 S. Ct. 2637 (1983).
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stated that Terry v. Ohio11 "implicitly acknowledged the authority of the
police to make a forcible stop of a person when the officer has reasonable,
articulable suspicion that the person has been, is, or is about to be en-
gaged in criminal activity."1I'

In deciding Florida v. Royer,1" the United States Supreme Court con-
sidered the detention of defendant who, like defendant in Berry,"' fit the
drug courier profile. In Royer, detectives stopped defendant, and defen-
dant, upon request, but without oral consent, produced his drivers' li-
cense and airline ticket.11' The name on the license and the name on the
luggage were not the same. The detectives then identified themselves as
narcotics agents and told respondent that he was suspected of transport-
ing narcotics. The agents asked respondent to join them in an adjacent
room, where a search of his luggage produced marijuana 117

During the search, defendant was confined to the room, was not made
aware he was free to go, and was deprived of his drivers' license and air-
line ticket.' The Court concluded that defendant was seized when his
luggage was searched and that probable cause to arrest did not exist at
that time.11' The detention was illegal, therefore, because the narcotics
agents had exceeded the limits of an investigatory stop.1 0

On the other hand, in Bothwell v. State, 1 the Georgia Supreme Court
considered whether it was legal for narcotics agents to detain defendant's
bag while allowing him to fly on to Phoenix. The agents originally had
stopped defendant on the basis of his similarity to the drug courier pro-
file. The officers had taken and retained defendant's airline ticket and
boarding pass and had taken defendant to a private office. While in the
office, defendant consented to a pat-down search of his person. He then
consented to a search of his bag, but before the agents searched it, defen-
dant withdrew his consent. " The agents allowed defendant to catch his
flight, but they retained his bag. When a narcotics dog sniff-searched the
bag and indicated that it contained drugs, the agents obtained a search
warrant, searched the bag, and discovered cocaine. Defendant subse-
quently was arrested pursuant to a warrant when he deplaned in Phoe-

112. 392 U.S. 1 (1968).
113. 103 S. Ct. at 2642 (emphasis supplied by Court).
114. 103 S. Ct. 1319 (1983).
115. 163 Ga. App. at 705, 294 S.E.2d at 563.
116. 103 S. Ct. at 1322.
117. Id.
118. Id.
119. Id.
120. Id.
121. 250 Ga. 573, 300 S.E.2d 126 (1983).
122. Id. at 574, 300 S.E.2d at 128.
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nix.1
2
3 In light of the reaction of the narcotics dog, along with other facts

such as the drug courier profile, the court held that the officers had rea-
sonable suspicion to seek a search warrant.1 '

The court concluded that stopping defendant's car was proper in Smith
v. State3 since the officer had reasonable suspicion.' Shortly after an
armed robbery had occurred, a police officer heard over the radio that two
black males, one of whom was wearing a gray toboggan hat, had robbed a
nearby restaurant.'" The dispatcher gave no vehicle description, but min-
utes later the officer saw a vehicle with at least two black males in it, one
of whom was wearing a gray toboggan hat. He stopped the car, and the
suspects consented voluntarily to a vehicle search, during which the of-
ficer discovered two sawed-off shotguns and a bag containing the stolen
money. The court held that the initial detention was supported by suffi-
cient suspicion and that the subsequent arrest was based on defendant's
consent, which the court held to be valid.'"

In Michigan v. Long,' " the United States Supreme Court held that,
although Terry v. Ohio" concerned only the frisking of a person, it was
not so limited that it excluded preventative searches that are not of the
person of the suspect.181 In this case, Long, the driver of the car, had run
into a ditch. When officers approached him, he seemed "to be under the
influence of something."18 After turning over his drivers' license, he did
not respond at first to a request to produce his auto registration, but he
subsequently started back toward the car apparently to obtain the regis-
tration.3 The officers followed and saw a hunting knife on the floorboard
of the car on the driver's side. The officers then frisked Long but discov-
ered no weapons. While shining his flashlight into the car, one of the of-
ficers saw an object protruding from under the armrest on the front seat.
The officers determined, upon closer inspection, that the object was in
fact a bag of marijuana, and they arrested defendant for possession.1"
The court said:

[T]he search of the passenger compartment of an automobile, limited to

123. Id. at 574, 300 S.E.2d at 128.
124. Id. at 580, 300 S.E.2d at 131.
125. 165 Ga. App. 333, 299 S.E.2d 891 (1983).
126. Id. at 334, 299 S.E.2d at 893.
127. Id. at 333, 299 S.E.2d at 892.
128. Id. at 334, 299 S.E.2d at 893.
129. 103 S. Ct. 3469 (1983).
130. 392 U.S. 1 (1968).
131. 103 S. Ct. at 3471-72.
132. Id. at 3473.
133. Id.
134. Id.
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those areas in which a weapon may be placed or hidden, is permissible if
the police officer possesses a reasonable belief based on "specific and ar-
ticulable facts which, taken together with the rational inferences from
those facts, reasonably warrant" the officers in believing that the suspect
is dangerous and the suspect may gain immediate control of weapons

If, while conducting a legitimate Terry search of the interior of
the automobile, the officer should, as here, discover contraband other
than weapons, he clearly cannot be required to ignore the contraband,
and the Fourth Amendment does not requires its suppression ....

... [Tihe officers did not act unreasonably in taking preventative
measures to ensure that there were no weapons within Long's immediate
grasp before permitting him to reenter his automobile., U

C. Search and Seizure

In the 1983 case of United States v. Knotts,1' the United States Su-
preme Court considered the question of what constitutes a search in light
of a person's legitimate expectation of privacy. In this case, police sus-
pected that one Armstrong was purchasing chloroform for use in the
manufacture of illegal drugs. With the seller's consent, the officers placed
a transmitter in a container of chloroform that Armstrong later purchased
and placed in his car.157 The transmitter enabled police to follow the au-
tomobile to defendant's cabin. The officers visually observed the activities
at the cabin for several days and then obtained a search warrant. Defen-
dant subsequently was convicted for manufacturing illicit drugs. The
Court held that police had not invaded any legitimate expectation of pri-
vacy by using the transmitter to follow the car, and that this conduct did
not constitute a search within the contemplation of the fourth amend-
ment.'" The Court emphasized that the surveillance primarily amounted
to following automobiles on public streets and that there was nothing to
show that the transmitter was used to detect any movement of the
container within the cabin.'

In Illinois v. Gates,140 the United States Supreme Court abandoned the
"two-pronged test" that it had laid down in Aguilar v. Texas141 and
Spinelli v. United States.1 4' In this case, officers received an anonymous

135. Id. at 3480-82 (quoting Terry, 392 U.S. at 21) (citations omitted).
136. 103 S. Ct. 1081 (1983).
137. Id. at 1083.
138. Id. at 1087. See U.S. CoNs?. amend. IV.
139. 103 S. Ct. at 1082-83.
140. 103 S. Ct. 2317 (1983).
141. 378 U.S. 108 (1964).
142. 393 U.S. 410 (1969).
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letter that set out somewhat detailed information concerning drug-related
activities of defendants. Officers corroborated a considerable amount of
the information and then used the letter and the corroborating facts to
convince the magistrate to issue a search warrant. In upholding the
search, the United States Supreme Court said:

[Ain informant's "veracity," "reliability" and "basis of knowledge" are
all highly relevant in determining the value of his report .... [T]hese
elements, [however,] should [not] be understood as entirely separate and
independent requirements to be rigidly exacted in every case ....
Rather... they should be understood simply as closely intertwined is-
sues that may usefully illuminate the common sense, practical question
whether there is "probable cause" to believe that contraband or evidence
is located in a particular place ....

... (The] totality of the circumstances approach is far more consis-
tent with our prior treatment of probable cause . . . than is any rigid
demand that specific "tests" be satisfied by every informant's tip. Per-
haps the central teaching of our decisions bearing on the probable cause
standard is that it is a "practical, non-technical conception"....

... [P]robable cause is a fluid concept-turning on the assessment of
probabilities in particular factual contexts-not readily, or even usefully,
reduced to a neat set of legal rules ....

... [T]he "two-pronged test" directs analysis into two largely inde-
pendent channels--the informant's "veracity" or "reliability" and his
"basis of knowledge" .... There are persuasive arguments against ac-
cording these two elements such independent status. Instead, they are
better understood as relevant considerations in the totality of circum-
stances analysis that traditionally has guided probable cause determina-
tions: a deficiency in one may be compensated for, in determining the
overall reliability of a tip, by a strong showing as to the other, or by some
other indicia of reliability.' 

In the plurality opinion of Texas v. Brown,'44 the United States Su-
preme Court said:

"Plain view" is perhaps better understood.... not as an independent
"exception" to the warrant clause, but simply as an extention of
whatever the prior justification for an officer's "access to an object" may
be. The principle is grounded on the recognition that when a police of-
ficer has observed an object in "plain view," the owner's remaining inter-
ests in the object are merely those of possession and ownership ....

143. 103 S. Ct. at 2327-29 (citations omitted).
144. 103 S. Ct. 1535 (1983).
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Likewise, it reflects the fact that requiring police to obtain a warrant
once they have obtained a first-hand perception of contraband, stolen
property or incriminating evidence generally would be a "needless incon-
venience,".., that might involve danger to the police and public.14'

The opinion of the Georgia Court of Appeals in State v. Hopkins'" is
as significant for what it did not consider as for what it did. In this case,
officers spotted defendant, for whom they had an outstanding arrest war-
rant, sitting with a companion in a parked car. The officers ordered de-
fendant out of the car, handcuffed him, and placed him in the patrol car.
Upon learning that neither defendant nor his companion owned the
parked car, the officers contacted a wrecker service to tow the vehicle to
the impoundment area. They also permitted the companion to leave.1"

While waiting for the wrecker to arrive, the officers searched the car and
discovered a revolver. At defendant's trial for the statutory offense of pos-
session of a firearm by a convicted felon,14 ' the court granted his motion
to suppress the seized evidence. Defendant was acquitted and the state
appealed. The court of appeals stated that it was not necessary to deter-
mine whether the officers had conducted a valid inventory search of the
automobile. " ' Rather, the court relied on the case of New York v. Bel-
ton,'" in which the United States Supreme Court upheld, as a valid
search incident to a lawful arrest, the search of a passenger compartment
of an automobile after officers had removed defendant from the passenger
compartment.1' 1 The Georgia court, however, neither cited nor discussed
the Georgia statute that authorizes an officer to conduct a search incident
to arrest of the area within the immediate presence of the arrestee.1" In
other words, the Court in Belton held that there is no fourth amendment
violation in searching the entire passenger compartment of an automobile
incident to a valid arrest after the occupant or occupants of the car have
been removed.1" States, however, may impose, by statute or otherwise,
greater limitations on police activities than those required by the fourth
amendment.1T

145. Id. at 1540-41 (citations omitted).
146. 163 Ga. App. 141, 293 S.E.2d 529 (1982).
147. Id. at 142, 293 S.R.2d at 529.
148. See O.C.G.A. § 16-11-131 (Michie 1982 & Supp. 1983), GA. CODE ANN. § 26-2914

(Harrison & Supp. 1983).
149. 163 Ga. App. at 142, 293 S.E.2d at 529.
150. 453 U.S. 454 (1981).
151. Id. at 460.
152. O.C.G.A. § 17-5-1 (Michie 1982), G&. Cos ANN. § 27-301 (Harrison 1983).
153. 453 U.S. at 462-63.
154. Oregon v. Haas, 420 U.S. 714 (1975); see Brennan, State Constitutions and The

Protection of Individual Rights, 90 HIv. L. Rzv. 489 (1977).
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In Strobhert v. State,'" the appellate court reversed the trial court's
denial of defendant's motion to suppress evidence that officers discovered
while conducting an inventory search. The police officers had arrested de-
fendant for possessing beer in a park in violation of a county ordinance
and had impounded defendant's car even though defendant had a friend
with him who might have been trusted to remove the vehicle. The court
concluded that

the impoundment was not reasonably necessary [since the arresting of-
ficer] did not even inquire into whether the companion could have been
trusted with the vehicle. The officer also had not asked about nor given
appellant the opportunity to make alternative arrangements for removal
of the vehicle .... [There is no right of impoundment] when a driver is
arrested and a reliable friend is present who may be authorized and ca-
pable of removing the vehicle, or where the arrestee expresses some pref-
erence for a private towing service ....

Lastly, in the area of search and seizure, consideration should be given
to the United States Supreme Court's "controlled delivery case" of Illi-
nois v. Andreas.'" In that case, the Court held that when customs officers
lawfully discovered contraband in a sealed container, and then resealed
the container and delivered it to the addressee under the supervision of
police officers, the officers were not required to obtain a search warrant to
reopen the container.'" Once officials lawfully discovered the contraband,
the plain view doctrine applied, and the owner of the container no longer
possessed a legitimate expectation of privacy in its contents.'" The Court
emphasized that, although the container was not in the officers' view at
all times, the facts and circumstances of this case indicated only a slight
chance that the contents of the container could have been changed during
the gap in surveillance.'" The court held that "absent a substantial like-
lihood that the contents have been changed, there is no legitimate expec-
tation of privacy in the contents of a container previously opened under
lawful authority."''61

D. Confessions

In Mobley v. State,'" the Georgia Court of Appeals followed the

155. 165 Ga. App. 515, 301 S.E.2d 681 (1983).
156. Id. at 516, 301 S.E.2d at 682.
157. 103 S. Ct. 3319 (1983).
158. Id. at 3324.
159. Id.
160. Id.
161. Id. at 3325 (emphasis supplied).
162. 164 Ga. App. 154, 156, 296 S.E.2d 617, 621 (1982).
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United States Supreme Court's decision in Edwards v. Arizona.1" In Ed-
wards, the Court held that "when an accused has invoked his right to
have counsel present during custodial interrogation, a valid waiver of that
right cannot be established by showing only that he responded to further
police-initiated custodial interrogation even if he has been advised of his
rights." 1" In Mobley, police questioned defendant after informing him of
his Miranda rights,'" but defendant refused to submit to the question-
ing. Unrebutted testimony during the trial established that defendant
had requested counsel at that initial interrogation. 1 " Sometime later on
the same day, officers again approached defendant and read him his Mi-
randa rights; this time defendant made an incriminating statement.1 "
The court concluded that the second session, initiated by the officers, vio-
lated the principle laid down in Edwards, since defendant previously had
asked for counsel and had refused to answer questions.1 "

E. Right to Counsel

In Morris v. Slappy,10 the United States Supreme Court considered a
case in which an indigent defendant had requested a continuance so that
the attorney who originally had been assigned to defendant's case could
represent him. Six days before the scheduled trial date, that attorney had
been hospitalized and another attorney had been substituted. The trial
court had denied defendant's motion, and the court of appeals had re-
versed.1 ° The Supreme Court reviewed the trial court records and con-
cluded that the sixth amendment right to counsel1 ' does not guarantee
"the right to a meaningful attorney-client relationship.'172

In the Fifth Circuit case of Wiggins v. Estelle,'78 defendant had made
it clear that he wanted to represent himself. The court appointed standby
counsel to aid defendant. The circuit court found, however, that counsel
interfered excessively with the manner in which defendant wanted to con-
duct his trial."74 The court said:

163. 451 U.S. 477 (1981).
164. Id. at 484.
165. See Miranda v. Arizona, 384 U.S. 436 (1966).
166. 164 Ga. App. at 157, 296 S.E.2d at 620.
167. Id.
168. 164 Ga. App. at 158, 296 S.E.2d at 621.
169. 103 S. Ct. 1610 (1983).
170. Id. at 1612.
171. U.S. CoNSr. amend. VI.
172. 103 S. Ct. at 1617 (quoting Slappy v. Morris, 649 F.2d 718, 720 (9th Cir. 1981))

(emphasis in original).
173. 681 F.2d 266 (5th Cir. 1982) (appeal pending).
174. Id. at 273.
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Court-appointed counsel was never meant to be an albatross tied
around a defendant's neck. Instead, he [the attorney) was intended to be
a means through which a defendant, ignorant of the intricate mechanics
of the law, could effectively present his defense .... But like any other
tool, he may be used or not used .... [W]hile the presence of standby
counsel may be forced on a defendant, his aid may not. His function is
"to aid the accused if and when the accused requests help .... ." Any-
thing more would prevent the pro se defendant from conducting his
defense.17'

F. Grand Jurors

In the case of Walraven v. State,"76 the Georgia Supreme Court held
that under Rule II(A)(5) of the Georgia Unified Appeal Procedure, 177 a
defendant in a death penalty case has a right to challenge the array of the
grand jurors after the indictment.' 78 In this case, defendant failed to an-
nounce at the first hearing that he intended to challenge the array of the
jury. Ordinarily this would bar any subsequent challenge, but it did not in
this case since the court had allowed defendant additional time to decide
whether or not he would make the challenge.17'

G. Double Jeopardy

The case of Day v. State'80 concerned a defendant who had been in-
dicted previously on a bad check charge. The court dismissed the indict-
ment and acquitted defendant as required by statute because the case
was not tried pursuant to his demand for trial."8' Defendant later was
indicted for theft by deception on grounds that he had created the false

175. Id. (quoting Faretta v. California, 422 US. 806, 835 n.46) (emphasis added by dis-
trict court) (citations omitted).

176. 250 Ga. 401, 297 S.E.2d 278 (1982).
177. O.C.G.A. § 17-10-36 (Michie 1982), GA. CODs ANN. § 27-2538 (Harrison 1983) (new

law omits provision that any rules adopted pursuant to this section are effective through
March 31, 1981 only unless approved at the regular session of the 1981 General Assembly
and omits as well the provision that any rules of this kind will be submitted to the presiding
officers of the Senate and House of Representatives and that approval by the General As-
sembly shall be by resolution).

178. 250 Ga. at 405, 297 S.E.2d at 282.
179. Id. at 404-05, 297 S.E.2d at 281-82.
180. 163 Ga. App. 839, 296 S.E.2d 145 (1982).
181. Id. at 839, 296 S.E.2d at 146. O.C.G.A. § 17-7-170 (Michie 1982), GA. CODE ANN. §

27-1901 (Harrison 1983) provides that a person against whom a true bill of indictment is
found may enter a demand for trial at that court term or the succeeding one, and that "[Jif
the person is not tried when the demand is made or at the next succeeding regular court
term thereafter, ... he shall be absolutely discharged and acquitted of the offense
charged." Id.
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impression that he had sufficient funds in his checking account to pay for
items he had purchased. This was the same transaction that had been at
issue in the bad check charge. The court concluded that the second in-
dictment was for the same offense and, therefore, that the second indict-
ment was barred by the dismissal of the first indictment."' The court
emphasized that the words 'same offense' in the Georgia Constitution'"
do not signify an identity of name but rather the same criminal act or
omission.'"

In Phillips v. State,'" the court held that when a person steals several
items at the same time from the same place there is only one theft even if
the articles are owned by different people. 1" The court pointed out, how-
ever, that the rule is different for crimes against persons: a defendant
may be charged with more than one crime when he commits a single act
that injures more than one person.167

H., Motion to Sever Defendants

In Stevens v. State," the Georgia Court of Appeals said that when a
court considers a motion to sever defendants so that one defendant may
call the other defendant as a witness, the relevant test is as follows:

"In order to be entitled to a severance... the movant must demonstrate:
(1) a bona fide need for the testimony; (2) the substance of the testi-
mony; (3) its exculpatory nature and effect; and (4) that the co-defen-
dant will in fact testify if the cases are severed .... Given such a show-
ing, the court should (1) examine the significance of the testimony in
relation to the defendant's theory of defense; (2) assess the extent of
prejudice caused by the absence of the testimony; (3) pay close attention
to judicial administration and economy;, (4) give weight to the timeliness
of the motion." 1"

I. Evidence

Chain of custody. The Georgia courts have continued to minimize
the requirements of showing or establishing a chain of custody from an

182. 163 Ga. App. at 841, 296 S.EZ2d at 147.
183. See GA. CONaT. art. 1, § 1, para. XV, GA. Cons ANN. § 2-115 (Harrison 1977) (pres-

ently art. I, 11, para. XVIII, G& CODE ANN. § 2-118 (Harrison 1983)).
184. 163 Ga. App. at 840, 296 S.E.2d at 147.
185. 162 Ga. App. 199, 290 S.E.2d 142 (1982).
186. Id. at 200, 290 S.E.2d at 143.
187. Id.
188. 165 Ga. App. 814, 302 S.E.2d 724 (1983).
189. Id. at 817-18, 302 S.E.2d at 727 (quoting United States v. Butler, 611 F.2d 1066,

1071 (5th Cir.), cert. denied, 449 U.S. 869 (1980)) (citations omitted by the court).
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officer to a scientist in the crime laboratory or elsewhere. The courts have
emphasized that

it is not necessary to prove beyond all possibility of doubt the identity of
the sample nor the fact that there could not have been any tampering
with the substance .... In the absence of testimony to refute the con-
clusory statements of witnesses that they possessed the substance from
the time they received it until it was delivered to another named person,
the showing of a chain of custody is sufficient.'"

Hearsay to Explain Conduct. In Momon v. State,"'1 the Georgia
Supreme Court expressed concern about "an overly broad interpretation"
of Georgia Code Ann. section 38-3021" which, the court stated, "should
be understood not as an exception to the rule against hearsay but as an
explanation of what is not hearsay.""' To prevent these broad interpreta-
tions, the court adopted the following rule:

When, in a legal investigation, the conduct and motives of the actor are
matters concerning which the truth must be found (i.e., are relevant to
the issues on trial), then information, conversations, letters and replies,
and similar evidence known to the actor are admissible to explain the
actor's conduct .... But where the conduct and motives of the actor are
not matters concerning which the truth must be found (i.e., are irrele-
vant to the issues on trial) then the information, etc., on which he or she
acted shall not be admissible under Code § 38-302 [Official Code of Geor-
gia Ann. § 24-3-21.1"

J. Revocation of Probation

In conclusion, the United States Supreme Court in Bearden v. Geor-
gia "' reversed the Georgia Court of Appeals' decision'" to revoke defen-
dant's probation and enter a prison sentence when he failed to pay his
fine and report to his probation officer. Defendant said he was indigent

190. W. DAmNL, GEoRGiA CanaNAL Tum PaAcrc, § 20-51 (2d ed. 1982). Cf. Rucker v.
State, 250 Ga. 371, 297 S.E.2d 481 (1982) (delivery to crime laboratory by mail is sufficient);
Edwards v. State, 164 Ga. App. 663, 297 S.E.2d 105 (1982) (violation of police department
rule relating to handling of contraband does not prevent admissibility); Brooker v. State,
163 Ga. App. 91, 294 S.E.2d 203 (1982) (lack of testimony of laboratory employee receiving
exhibit does not prevent admissibility); Porter v. State, 162 Ga. App. 661, 292 S.E.2d 629
(1982) (sample left in work area of laboratory for four days does not prevent admissibility).

191. 249 Ga. 865, 294 S.E.2d 482 (1982).
192. GA. CoDs ANN. § 38402 (Harrison 1981), O.C.G.A § 24-3-2 (Michie 1982).
193. 249 Ga. at 867, 294 S.E.2d at 484.
194. Id. (citations omitted).
195. 103 S. Ct. 2064 (1983).
196. Bearden v. State, 161 Ga. App. 640, 288 SX.2d 662 (1982).
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because he had been laid off and in spite of his best efforts was not able
to find other employment. Based on the 'slight evidence' rule, the court of
appeals affirmed the revocation and rejected defendant's argument that
imprisoning him violated the equal protection clause of the fourteenth
amendment."7 The Supreme Court stated that to imprison defendant
simply because, through no fault of his own, he lacked the funds to pay a
fine, would deprive him of his constitutional freedom.'" The Court held
that when a sentencing court is dealing with a revocation proceeding for
failure to pay a fine, that court must inquire into the probationer's rea-
sons for not paying and his bona fide efforts to acquire resources to
pay.'" If the probationer was unable to pay despite his best efforts, the
court must look to measures of punishment other than imprisonment.
The court may imprison a probationer only if the alternative measures
are inadequate to satisfy the state's interest in punishment and
deterrence.

200

197. Id. at 640, 288 S.E.2d at 663. See U.S. CoNsr. amend. XIV, § 1.
198. 103 S. Ct. at 2070.
199. Id. at 2072-73.
200. Id.
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