Contracts
by B. Morris Martin*

In keeping with the definition of a survey, this article does not digest
each of the over 140 cases decided in the field of contracts this past year.
Additionally, for practical reasons, this survey does not include every case
that should be of interest to the Bench and Bar of Georgia. Rather, the
cases discussed in this article were selected because they illustrate new
developments in the law or otherwise provoke thought vital to the development of the law of contracts in Georgia.
I.

COMMERcIAL ARBrrRATION

In Phillips Construction Co. v. Cowart Iron Works, Inc.,1 the Georgia
Supreme Court rejected the federal rules in a unanimous decision and
held that the denial of a motion for a stay of judicial proceedings pending
arbitration of a dispute "is not 'like' the denial of an injunction for purposes of appeal."$ Consequently, a party seeking to appeal the denial of a
motion to stay judicial proceedings pending arbitration must ask the trial
court to
certify the order denying the motion to stay for immediate
4
appeal.
Phillips Construction Co. entered into a contract with Donald Golden
* Associate in the firm of Bovis, Kyle & Burch, Atlanta, Georgia. Georgia Institute of
Technology (B.S., 1979); Mercer University (J.D., 1982). Member, Mercer Law Review,
1980-1982. Member, State Bar of Georgia. The author wishes to thank Christian H. Hunt
for his invaluable editorial assistance on this article.
1. 250 Ga. 488, 299 S.E.2d 538 (1983).

2.

The federal rule "permits an interlocutory appeal of the order staying judicial pro-

ceedings when the underlying action is at law." Id. at 489, 299 S.E.2d at 539 (construing 28
U.S.C. § 1292(a).

3. 250 Ga. at 490, 299 S.E.2d at 540.
4.

The Georgia appellate courts may, in their discretion, entertain discretionary appeals

of orders that the trial judge has certified to be of such importance to the case that immediate review should be had. O.C.G.A. § 5-6-34(b) (Michie 1982), GA. CoDs ANN. § 6-701(b)
(Harrison 1975 & Supp. 1983).
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to construct Richmond Plaza Shopping Center.8In separate suits,$ Cowart Iron Works, Inc. and Rembrant, Inc., subcontractors on the project,
sued Phillips and its surety for breach of contract. Golden was a named
defendant in Rembrant and intervened as a defendant in Cowart. Golden
filed cross-claims against Phillips and its surety for indemnification and
filed counterclaims against Cowart for negligence and as a third-party
beneficiary of the subcontract between Phillips and Cowart. Phillips and
its surety moved to dismiss the complaints and the cross-claim, or, in the
alternative, to stay the judicial proceedings pending arbitration. Phillips'
agreement with Golden and its agreements with the subcontractors each
contained arbitration provisions. The trial court denied the motions of
Phillips and its surety, and they appealed. After the trial court entered its
order but before the appeal was decided, the court of appeals handed
down its decision in Tasco Industries v.Fibers & Fabrics.7In Tasco, the
court overruled that portion of Pace ConstructionCorp. v. Houdaille Industries,Inc.,$ which held that an order refusing to stay judicial proceedings is like the denial of an injunction and is, therefore, directly appealable.' Since Phillips and its surety had relied on Pace and had not sought
a certificate of immediate review from the trial court, the court of appeals
dismissed the appeal. The supreme court granted certiorari to decide
"whether the denial of a motion to stay judicial proceedings pending the
conduct of arbitration required by contract is the legal equivalent of the
denial of an interlocutory injunction for purposes of appeal."' By way of
footnote, the supreme court said that the issue had not been expressly
addressed in its decision in Pace."
5. The facts of the case are taken from both the supreme court's decision, 250 Ga. 488,
299 S.112d 538, and the court of appeals' decision Phillips Construction Co. v. Cowart Iron
Works, Inc., 162 Ga. App. 861, 862, 293 S.E.2d 355, 356 (1982).
6. Phillips, 162 Ga. App. at 861, 293 S.E.2d at 355.
7. 162 Ga. App. 593, 292 S.E.2d 439 (1982).
8. 155 Ga. App. 923, 274 S.F.2d 44 (1980), reu'd in part, 247 Ga. 367, 276 S.2d 568
(1981), ouerruled in part, 162 Ga. App. 593, 292 B.E.2d 439, 440 (1982).
9. 250 Ga. at 488, 299 S.E.2d at 539, (citing Tasco, 162 Ga. App. at 593, 292 S.E.2d at

439).
10. 250 Ga. at 488-89, 299 SY.-2d at 539.
11. ld. at 489 n.2, 299 S.F.2d at 539 n.2. The supreme court opinion in Pace Constr.
Corp. v. Houdaille Indus., Inc. appears at 247 Ga. 367, 276 S.K2d 568 (1981). The court of
appeals originally transferred Pace to the supreme court for consideration under its equity
jurisdiction. The supreme court transferred it back and said, "Even if for purposes of the
right of appeal, a stay pending arbitration is legally equivalent to an interlocutory injunction, the present appeal would not constitute an 'equity case' so as to vest this court with
appellate jurisdiction." Pace Constr. Corp. v. Houdaille Indus. Inc., 245 Ga. 696, 697, 266
S.E.2d 504, 505 (1980). The court of appeals resolved the jurisdictional issue by concluding
that the denial of a stay is equivalent to the denial of an interlocutory injunction for purposes of appeal. 155 Ga. App. 923, 924, 274 S.E.2d 44, 45-46 (1980), rev'd in part, 247 Ga.
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Commercial arbitration clauses are becoming increasingly prevalent in
all types of contracts, but nowhere has their use grown more than in the
construction industry, in which arbitration clauses are now the rule rather
than the exception. Compared to formal litigation, arbitration generally is
faster and more economical. The parties will have their dispute resolved
by an arbitrator who has expertise in the field and under rules of arbitration that have been adapted to the requirements of particular
controversies."
In Georgia, the law of arbitration is divided into four distinct areas: common law arbitration; s statutory arbitration; 4 construction contract arbitration; 8 and medical malpractice arbitration.1 0 The Georgia
courts have identified a number of distinctions, primarily procedural, between common law and statutory arbitration. Both methods, however,
suffer from a malady that makes arbitration clauses useless as a practical
matter. The Georgia courts have held in numerous decisions that a gen367, 276 S.E.2d 568 (1981). The court of appeals affirmed the denial of the motion to stay on
the ground that the contract between the parties did not require arbitration. 155 Ga. App.
at 924, 274 S.E.2d at 46. The supreme court reversed the court of appeals' construction of
the contract on certiorari. 247 Ga. 367, 276 S.E.2d 568 (1981). In Tasco, 162 Ga. App. 593,
594, 292 S.E.2d 439, 440 (1982) (Banke, J., dissenting), Judge Banke, in a lone dissent said,
"By thus ruling on the merits, the [supreme] court necessarily implied that jurisdiction existed to entertain the appeal." The cases cited by Judge Banke support the general proposition that the court is required to raise the question concerning jurisdiction in all cases in
which there may be any doubt of its existence and to dismiss the writ sua sponte when
jurisdiction is lacking. See Miller v. Miller, 214 Ga. 606, 106 S.E.2d 284 (1958); Stephenson
v. Futch, 213 Ga. 247, 98 S.E.2d 374 (1957); Flowers v. State, 156 Ga. App. 256, 270 SZ.2d
695 (1980).
12. The American Arbitration Association (AAA), founded in 1926, has promulgated
rules of arbitration in a variety of fields outside of labor arbitration. One significant example
of the rules the Association has promulgated is the Construction Industry Arbitration Rules.
Nationally, the AAA provides an array of services to support and promote arbitration. The
AAA maintains an office in Atlanta, Georgia, and information concerning the services the
AAA provides may be obtained by writing the American Arbitration Association, Colony
Square Mail, Plaa Level, P. O. Box 525, Atlanta, Georgia 30361.
13. Common law arbitration is codified at O.C.G.A. tit 9, ch. 9, art. 1 (Michie 1982)
(formerly GA. Conz Ass. ch. 7-1 (Harrison Supp. 1983))
14. Statutory arbitration and award is provided for at O.C.G.A. tit. 9, ch. 9, art. 2, pt. 1
(Michie 1982) (formerly GA. Cons ANN. ch. 7-2 (Harrison Supp. 1983)).
15. The Georgia Arbitration Code for Construction Contracts is codified at O.C.GA. tit.
9, ch. 9, art. 2, pt. 2 (Michie 1982) (formerly GA. CoD Am. ch. 7-3 (Harrison Supp. 1983)).
16. The provisions of law governing the arbitration of medical malpractice claims appear
at O.C.G.A. tit. 9, ch. 9, art. 3 (Michie 1982) (formerly GA. CODE ANN. cl. 7-4 (Harrison
Supp. 1983)). The arbitration of medical malpractice claims is outside the scope of this
article and will not be discussed further.
17. See, eg., Southern Live Stock Ins. Co. v. Benjamin, 113 Ga. 1088, 39 S.E. 489 (1901);
Johns v. Security Ins. Co., 49 Ga. App. 125, 174 S.E. 215 (1934). See generally 2 Ewc'cLoruDiA oF GzOROA LAw Arbitrationand Award § 6 (rev. 1976).
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eral agreement to arbitrate all matters in dispute is against public policy
and void as an attempt to oust the courts of jurisdiction."8 Even when the
arbitration provision was limited to questions concerning the amount of
loss or damage, the courts would not enforce the provision unless it also
provided that arbitration was a condition precedent to a right of action
on the contract itself." The problem is obvious. While all parties to a
contract will acquiesce to (and perhaps insist on) an arbitration clause,
inevitably, one of the parties will seek to avoid arbitration once a dispute
occurs.
Federal law provides some relief for parties seeking to enforce arbitration clauses.2 0 Under federal statute, a clause to arbitrate all future disputes in any maritime transaction or a contract evidencing a transaction
concerning commerce is valid, irrevocable, and enforceable unless it can
be revoked on grounds justifying the revocation of any contract."' Of
course, whenever a transaction or contract concerns commerce within the
meaning of the federal statute, state law and policy must yield to the
supreme federal law, and the arbitration clause must be enforced. 2
On July 1, 1978, the construction industry in Georgia was relieved of
the intolerable application of the common law when the Georgia Arbitration Code of Construction Contracts' went into effect. After the effective
date," a provision in a written contract to submit all future disputes to
arbitration will be enforceable"' provided that the provision is contained
in a construction contract, a contract of warranty on construction, or a
18. CCC Builders, Inc. v. City Council, 237 Ga. 589, 229 S.1.2d 349 (1976); Parsons v.
Ambos, 121 Ga. 98, 48 S.E. 696 (1904); Sasser & Co. v. Griffin, 133 Ga. App. 83, 210 S.E.2d
34 (1974); Wright v. Cecil A. Mason Constr. Co., 115 Ga. App. 729, 155 S.E.2d 725 (1967).
19. CCC Builders, 237 Ga. 589, 229 S.E.2d 349; Sasser & Co., 133 Ga. App. 83, 210
S.E.2d 34; Wright, 115 Ga. App. 729, 155 S.E_2d 725.
20. See 9 U.S.C. §§ 2 to 14 (1982). State law in other jurisdictions also provides very
limited relief. If a Georgia citizen contracts to arbitrate all disputes that arise under an
agreement in a jurisdiction that upholds agreements to arbitrate future disputes, the Georgia courts will uphold the foreign judgment entered upon the award under full faith and
credit principles. See Pacolet Mfg. Co. v. Crescent Textiles, Inc., 219 Ga. 268, 133 S.E.2d 96

(1963).

21. 9 U.S.C. § 2 (1982).
22. CCC Builders, 237 Ga. 589, 229 S.E.2d 349; West Point-Pepperell, Inc. v. Multi-Line
Indus., Inc., 231 Ga. 329, 201 S.E.2d 452 (1973).
23. O.C.G.A. tit. 9, ch. 9, art. 2, pt. 2 (Michie 1982) (formerly GA. Cons ANN.ch. 7-3
(Harrison Supp. 1983)).
24. The Act applies only to agreements made after July 1, 197& O.C.G.A. § 9-9-81(a)
(Michie 1982), GA. CoDse Am. § 7-302(a) (Harrison Supp. 1983).
25. O.C.G.A- § 9.9-82 (Michie 1982), GA. CoD AmN. § 7-303 (Harrison Supp. 1983). This
section provides: "A written agreement to submit any existing controversy to arbitration or
a provision in a written contract to submit any controversy thereafter arising to arbitration
is enforceable and confers jurisdiction on the courts of the state to enforce it and to enter
judgment on an award."
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contract involving architectural or engineering designs.' The Act provides, among other things, t~at a party may apply to the court for an
order compelling arbitration."7 A party also may serve the recalcitrant
party with a demand for arbitration." The party served must then apply
to the court within thirty days for an order staying arbitration." Any
judgment or order considered a final judgment under the Act may be
appealed. 0
In Phillips,the court was faced with the issue of whether the denial of
26. O.C.G.A. § 9-9-81(b) (Michie 1982), GA. CODE ANN. § 7-302(b) (Harrison Supp.
1983). This subsection provides:
This part shall apply only to construction contracts, contracts of warranty on
construction, and contracts involving the architectural or engineering design of
any building or the design of alterations or additions thereto and shall provide the
exclusive means by which agreements to arbitrate disputes arising under such contracts can be enforced.
27. O.C.G.A. § 9-9-86(a) (Michie 1982), GA. CoDa ANN. § 7-307(a) (Harrison Supp. 1983).
This subsection provides:
A party aggrieved by the failure of another to arbitrate may apply for an order
compelling arbitration. If the court determines there is no substantial issue concerning the validity of the agreement to submit to arbitration or compliance therewith and the claim sought to be arbitrated is not barred by limitation of time, the
court shall order the parties to arbitrate. If a substantial issue is raised or the
claim is barred by limitation of time, the court shall summarily hear and determine that issue and, accordingly, grant or deny the application for an order to
arbitrate.
28. O.C.G.A. § 9-9-86(b) (Michie 1982), GA. CoDE ANN. § 7-307(b) (Harrison Supp.
1983). This subsection provides:
A party may serve upon another party a demand for arbitration. This demand

shall specify:
(1) The agreement pursuant to which arbitration is sought;
(2) The name and address of the party serving the demand;
(3) That the party served with the demand shall be precluded from denying the validity of the agreement or compliance therewith or from asserting
limitation of time as a bar in court unless he makes application to the court
within 30 days for an order to stay arbitration; and
(4) The nature of the dispute or controversy sought to be arbitrated; provided, however, that the demand for arbitration may be amended by either
party to include disputes arising under the same agreement after the original demand is served.
29. O.C.G.A. § 9.9-86(c) (Michie 1982), GA. CODE ANN. § 7-307(c) (Harrison Supp. 1983).
This subsection provides:
After service of the demand, or any amendment thereof, the party served must
make application within 30 days to the court for a stay of arbitration or he will
thereafter be precluded from denying the validity of the agreement or compliance
therewith or from asserting limitation of time as a bar in court. Notice of this
application shall be served on the other parties. The right to apply for a stay of
arbitration may not be waived, except as provided in this Code section.
30. O.C.G.A. § 9-9-96 (Michie 1982), GA. CoDE ANN.§ 7-317 (Harrison Supp. 1983).
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a motion to stay judicial proceedings is appealable." This question should
be distinguished from the issue of whether an order on a motion to compel arbitration is immediately appealable."3 The court in Phillips rejected
the federal rule that the grant or denial of a motion to stay judicial proceedings is equivalent to the grant or denial of an interlocutory injunction
for purposes of establishing a right to appeal and is directly appealable
when the underlying action is at law."s The court's order is not appealable, under federal law, when the primary action is in equity." The supreme court declined to follow the federal rule for three professed reasons. First, the court did not want to preserve, unnecessarily, "archaic
procedural distinctions" between law and equity." Second, the court did
not want unnecessarily to confuse the law, which makes identification of
an injunction relatively simple at the present time." Finally, Georgia has
a mechanism to certify interlocutory orders to the appellate courts,
which, in the view of the court, made adoption of the federal rule unnecessary." The court found that judicial economy favors interlocutory appeals in these cases and said, "Because of the unnecessary delay and expenses to the parties of an incorrect determination of whether judicial
proceedings should be stayed pending arbitration, we recommend that
the trial courts, except in the clearest cases, certify orders granting or
denying such stays.""
The reasons the supreme court cited for declining to adopt the federal
rule are sound. If the trial courts will abandon the hostility of the common law to arbitration and certify orders granting or denying motions to
stay judicial proceedings upon a party's request, except in clear and palpable cases, the decision in Phillips will be a good one.
Given the traditional animosity of the courts toward arbitration, however, the construction industry may have reason to suspect that certificates will not be freely granted. In this light, the Bar might note that an
31. 250 Ga. at 488-89, 299 S.E.2d at 539.
32. See infra notes 39-41 and accompanying tert.

33. For cam establishing the federal rule, see, e.g., Shanferoke Coal & Supply Corp. v.
Westchester Serv. Corp., 293 U.S. 449 (1935); Enelow v. New York Life Ins. Co., 293 U.S.
379 (1935); Cobb v. Lewis, 488 F.2d 41 (5th Cir. 1974).
34. Baltimore Contractors, Inc. v. Bodinger, 348 U.S. 176 (1955). The distinction between actions at law and in equity is made because an equity court is viewed as merely
controlling the proceedings before it when it makes an order on the stay, whereas a court
sitting at law is using its equitable powers in staying or refusing to stay the judicial proceed-

ings, and its order is 'like' an injunction. Enelow, 293 U.S. at 382-83; Phillips, 250 Ga. at
489-90, 299 S.E.2d at 540. See generally Annot., 11 A.L.R. Fro. 640, 644-45 (1972).
35. 250 Ga at 490, 299 S..2d at 540.
36. Id.
37. Id.
38. Id.
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order on a motion to compel or stay arbitration under section 9-9-86 of
the Official Code of Georgia Ann.s" appears to be directly appealable. An
order under that section granting or denying a motion to compel or stay
arbitration ends the court's inquiry, that is, it terminates the action
before the court. Thus, a determination to compel or stay arbitration appears to be a final judgment and appealable pursuant to section 9-9-96 of
the Official Code of Georgia Ann.4 0 Of course, the result might be differ-

ent if the ever recalcitrant party seeks a stay of the arbitration proceedings as part of the relief prayed for in a concurrently filed complaint.
With these uncertainties in mind, a prudent party seeking to enforce an
arbitration clause will file a motion to compel under section 9-9-86(a) of
the Official Code of Georgia Ann. if that option is open to him. The
most satisfactory solution to the whole problem, particularly in light of
the legislature's apparent broad approval of arbitration clauses in construction contracts, is for the legislature to amend the Act to provide expressly for direct appeal of orders granting or denying motions to compel
or stay arbitration proceedings or to stay judicial proceedings pending arbitration. This single measure would substantially advance the prospects
of fully realizing the benefits of arbitration in Georgia.

II. GENERAL RELEASES
In Williams v. Physicians& Surgeons Community Hospital,Inc.,"s the
supreme court held that a general release of one or more original
tortfeasors does not release successive tortfeasors unless the plaintiff has
been fully compensated for his loss, or the parties to the release intend to
release the party claiming coverage under the release.4 8 In Williams,
plaintiff received foot injuries in an automobile collision. Fifteen months
after the collision, plaintiff sought treatment at Physicians and Surgeons
Hospital because of persistent pain and swelling. Soon after her treatment at defendant's hospital, plaintiff settled the suit arising out of the
collision and executed a general release of the tortfeasor, the insurance
company, and "all other persons, firms, and corporations."" The release
was a standard preprinted form with blanks to adapt it to the particular
case at hand. The release did not mention Physicians and Surgeons Hos39. O.C.GA. § 9-9-86 (Michie 1982), GA. COwS ANN. § 7-307 (Harrison Supp. 1983).
40. Id. § 9-9-96 (Michie 1982), GA. CoDz ANN. § 7-317 (Harrison Supp. 1983). On the
appealability of a state court's order compelling or refusing to compel arbitration, see Annot, 6 A.L.P.4th 652 (1981), especially pages 668-64.
41.

O.C.G.A. § 9-9-86(a) (Michie 1982), GA. Cons ANN.

§ 7-307(a)

42. 249 Ga. 588, 292 S.E.2d 705 (1982).
43. Id. at 592, 292 S.E.2d at 708.
44. Id. at 588, 292 S.E.2d at 705 (emphasis in original).

(Harrison Supp. 1983).
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pital. Following execution of the release, plaintiff sued defendant and alleged that she was injured when her foot became infected as a result of
defendant's negligent treatment. Defendant moved for summary judgment on the basis of the general release. The trial court denied the motion, and the court of appeals reversed," relying on the supreme court's
decision in Maxey v. Hospital Authority."
In Knight v. Lowery,4 the Georgia Supreme Court had rejected the
then majority position" and had followed the emerging trend in holding
that the release of the original tortfeasor was not a release of a successive
tortfeasor unless all damages, including those caused by the successive
tortfeasor, were paid in full, or the parties intended to release both the
original and successive tortfeasor.' Furthermore, the court held that parol evidence was admissible to prove the parties' intent "with regard to
those persons who were to be bound or covered by the release."' 0
Although the supreme court affirmed the basic holding of Knight in
Maxey, the court took the teeth out of the holding by reversing Knight
insofar as Knight held that parol evidence was admissible to explain a
release of "all the world." 1 In Williams, the supreme court changed its
mind again and said that it could no longer adhere to the harsh rule laid
down in Maxey." The court held that when a nonparty to a general release claims coverage under the release, parol evidence is admissible to
aid in explaining the intention of the parties to the release."
Having affirmed the rule in Knight concerning the release of successive
tortfeasors and having put the teeth back into the rule, the court in Wil45. Physicians & Surgeons Community Hosp., Inc. v. Williams, 160 Ga. App. 243, 286
S.E.2d 751 (1981), rev'd, 249 Ga. 588, 292 S.E.2d 705 (1982).

46. 245 Ga. 480, 265 S.E.2d 779 (1980), overruled, 249 Ga. 588, 292 S.E.2d 705 (1982).
47. 228 Ga. 452, 185 S.E.2d 915 (1971), overruled in part, 233 Ga. 453, 211 S.E.2d 744
(1975), overruled in part, 245 Ga. 480, 265 S.E.2d 779 (1980), overruled, 249 Ga. 588, 292

S.E.2d 705 (1982).
48. See Edmonson v. Hancock, 40 Ga. App. 587, 151 S.E. 114 (1929); see also Annot., 39
A.L.R.3d 260 (1971).
49. 228 Ga. at 456, 185 S.E.2d at 918.
50. Id. at 457, 185 S.E.2d at 919.

245 Ga. at 482, 265 S.E.2d at 781. The release in Maxey released

51.

all other persons, firms, and corporations, of and from any and all claims, de-

mands, rights, and causes of action of whatsoever kind and nature, arising from,
and by reason of any and all known and unknown, forseen and unforseen bodily
and personal injuries, damage to property, and the consequences thereof, resulting, and to result, from a certain accident which happened on or about the 7th day
of January, 1977,. . . (quoting the release signed by plaintiff).

Id. It is not clear whether the release was a preprinted form.
52.

249 Ga. at 590, 292 S.E.2d at 707. The court overruled Maxey to the extent that it

conflicted with its decision in Williams. Id. at 592, 292 S.E.2d at 708.
53. Id. at 590, 292 S.E.2d at 707.
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liams proceeded to determine who should have the burden of proof. The
court rejected the rule in Knight that the plaintiff had the burden of
proving that the successive tortfeasor was not included in the general release and placed the burden of proof squarely on the party claiming to be
covered by the release."
In summary, a general release executed in favor of the original
tortfeasor does not release a successive tortfeasor unless all damages, including those caused by the successive tortfeasor, have been paid, or the
parties intended to release both the original and successive tortfeasor.
When a successive tortfeasor seeks the protection of the release, he bears
the burden of proving that he is covered by the release. As the supreme
court observed in its opinion, "this rule more closely reflects the natural
understanding of most persons when they execute a general release.""
HI.

RIGHT oF FIRST REFusAL

During the survey period, the Georgia appellate courts decided several
cases of interest concerning the right of first refusal clauses. A right of
first refusal guarantees the purchaser that he will be afforded the first
opportunity to acquire a specified interest in the property subject to the
right, at the price and on the terms stated when the right is granted, or at
the same price and upon the same terms as the seller is willing to accept
from a third party when the right accrues. A right of first refusal is not an
option contract." The right cannot be accepted by the owner of the
right. 87 Furthermore, there is no requirement that the price or other
terms of the conveyance be stated."
The Georgia Supreme Court was called upon to determine whether a
particular clause was a right of first refusal or whether the clause was an
option in United States Enterprises,Inc. v. Mikado Custom Tailors."
Mikado had leased certain premises for one year from Enterprises under
a lease that provided: "Lessee has first right of refusal to renew lease at
renewal day for a two (2) year period with 10% increase in rental."" At
the end of the lease period, Mikado remained in possession and tendered
a check for the next month's rent in an amount ten percent greater than
the monthly rental payment the previous year. Enterprises moved to dis54.
55.
56.
(1982).
57.

Id. at 591, 292 S.E.2d at 707-08.
Id. at 592, 292 S.E.2d at 708.
Radio Webs, Inc. v. Tele-Media Corp., 249 Ga. 598, 599 n.2, 292 S.92d 712, 713 n.2
Id.

58. Id.
59. 250 Ga. 415, 297 S.E.2d 290 (1982).
60. Id. at 415, 297 S.E.2d at 291.
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possess Mikado. The trial court granted summary judgment to Mikado,
on the ground that Mikado had an option to renew for two years. The
court of appeals reversed e l and held that the lease provision was ambiguous and, therefore, construction of the clause was a question for the
jury."
The construction of a contract is a question of law for the court" when
the contract is unambiguous." There is no ambiguity, and no jury question arises "unless and until an application of the pertinent rules of interpretation leaves it really uncertain which of two or more possible
meanings represents the true intention of the parties."" Recognizing
these principles of law, the supreme court found that the provision was
not ambiguous, indeed, that "[tjhe meaning is clear."" The court held
that the clause created a right of first refusal to re-lease the premises.'
Prior to finding that the clause was clear and unambiguous the court
noted that there were no Georgia decisions directly on point" and
adopted the majority view that a right of first refusal in a lease grants the
lessee no right or assurance of a new term." The right does not obligate
the lessor. to lease the premises, but merely gives the lessee the right to
lease conditioned on the lessors decision to lease the premises at all.70
In another case, the Supreme Court of Georgia decided whether a right
of first refusal to purchase can be defeated by requiring the holder of the
right to purchase more than the property subject to the right. In Radio
Webs, Inc. v. Tele-Media Corp.,71 Radio Webs sued to enjoin the sale of
WEBBS Cable TV, Inc. by the Stocks family to Tele-Media Radio. Radio
Webs had a contract with the Stocks that contained a clause which gave a
61.

United States Enters., Inc. v. Mikado Custom Tailors, 163 Ga. App. 306, 308, 293

S.E.2d 533, 536, rev'd, 250 Ga. 415, 297 S.E-2d 290 (1981). The court of appeals was split
four to three on the opinion, and Chief Judge Quillian and Judges Banke and Sognier dissented. The dissent would have found that the clause granted a right of first refusal and was
not an option. 163 Ga. App. at 309-10, 293 S.E.2d at 536-37 (Quillian, C.J., dissenting).
62.
63.

163 Ga. App. at 307-08, 293 S.E.2d at 535.
O.C.G.A. § 13-2-1 (Michie 1982), GA. Cons AmN. § 20-701 (Harrison 1977 & Supp.

1983).
64. Early v. Kent, 215 Ga. 49, 108 SX2d 708 (1959); Bress v. Keep-Safe Indus., Inc., 155
Ga. App. 544, 271 S.E.2d 867 (1980).
65. Davis v. United Am. Life Ins. Co., 215 Ga. 521, 526, 111 SX.2d 488, 491-92 (1959)
(quoting McCann. v. Glynn Lumber Co., 199 Ga. 669, 679, 34 S.E.2d 839, 845 (1945)) (emphasis in original). Accord Erquitt v. Solomon, 135 Ga. App. 502, 218 S.E.2d 172 (1975).
66. 250 Ga. at 416, 297 S.E.2d at 291.
67. Id.
68. Id.
69. Id.
70. Id. See generally 51C C.J.S. Landlord and Tenant § 88(2), -(3), -(4), -(5) (1968 &
Supp. 1983); Annot., 34 A.L.I2d 1158 (1954); Annot., 6 A.LR.2d 820 (1949).
71. 249 Ga. 598, 292 S.E.2d 712 (1982).
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right of first refusal s on the sale of WEBBS Cable TV.
Pursuant to the first refusal clause, the Stocks delivered a letter to Radio Webs to activate Radio Webs' right of first refusal. The letter informed Radio Webs of the terms of the proposed sale, which included
several items in addition to WEBBS Cable TV. s Within the thirty day
acceptance period, Radio Webs informed the Stocks that it considered
Tele-Media's offer to be in violation of Radio Webs' right to first refusal
When the Stocks indicated their intention to accept the offer, Radio
72. In pertinent part, the clause provided:
17. Right of First Refusal to Purchase Stock or Amets of WEB S Cable TV;
Inc. Sellers warrant that Sellers are presently the owners of all of the issued and
outstanding capital stock of WEBBS Cable TV, Inc., a Georgia corporation
('WEBBS'), which is the owner and operator of a cable television system in Calhoun, Georgia. As part of the consideration for the transactions contemplated
herein, Sellers hereby grant to Buyer the following right of first refusal to
purchase the business and all or substantially all of the assets ('the assets of
WEBBS') or the stock of WEBBS ('the stock of WEBBS'), said right of first refusal to continue for a period of twenty (20) years from and after the Closing
Date: Sellers agree that if, at any time during said twenty-year period, Sellers
receive an offer to purchase the stock of WEBBS or WEBBS receives an offer to
purchase the assets of WEBBS, Sellers or WEBBS, as appropriate (the 'OWferee'),
shall offer to sell the stock of WEBBS or the assets of WEBBS to Buyer upon the
following terms and conditions: The Offeree shall deliver a notice in writing to
Buyer of Sellers' or WEBBS' desire to sell the stock of WEBBS or the assets of
WEBBS, which notice shall contain a signed copy of the bona fide offer to
purchase the same, stating the price and other terms and conditions of the offer
and the full name and address of the proposed purchaser. Buyer or its assignee
shall have thirty (30) days from the receipt of the notice within which to elect to
purchase either the stock of WEBBS or the assets of WEBBS, as the case may be,
for the price shown in the bona fide offer and upon the same terms and conditions set forth in the bona fide offer. In the event that such an election is made to
purchase the stock of WEBBS or the assets of WEBBS by Buyer or its assignee,
Buyer or such assignee shall deliver written notice of such election to the Offeree,
designating the closing date of the purchase not more than thirty (30) days thereafter. If no notice is received by the Offeree from Buyer or its assignee within the
said thirty-day period, Buyer shall be deemed to have consented to the sale of the
stock of WEBBS or the assets of WEBBS to the party which made the bona fide
offer in accordance with the terms thereof. Id. at 598-99, 292 S.E.2d at 713 (emphasis added by the court).
73. The letter read, in part;
As you will note, the sale contemplates a 'package-transaction' involving in addition to the stock of Webbe Cable TV, Inc., the stock of Fairmont Cable TV, Inc.,
the office building presently owned by Emma Jo Stocks and the personal home of
Ms. Stocks. It should be further noted that the transactions contemplated herein,
are not severable and consist of the various employment agreements, consultancy
agreements, non-competition agreements, and other aspects of the transaction as
set forth in the offer. The agreement between yourselves and the stockholders provides for acceptance within thirty days of this date.
Id. at 599, 292 SB.2d 713-14 (emphasis supplied by the court).
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Webs sued the Stocks and Tele-Media to enjoin the sale. The trial court
denied a temporary restraining order and, upon Radio Webs stipulation,
denied an interlocutory injunction. 4 Following the denial of the interlocutory injunction, the sale to Tele-Media was concluded.' 5
The supreme court found that the right of first refusal contemplated
only the sale of the assets or stock of WEBBS Cable TV.'7 Accordingly,
the Stocks' offer of WEBBS Cable TV as a package deal did not satisfy
Radio Webs' right of first refusal and was not a bona fide offer within the
meaning of the first refusal clause." The package deal did not, contrary
to the Stocks' assertion, fit within the broad encompass of the phrase
"other terms and conditions" contained in the first refusal clause. 8 In
reaching this result, the court cited several cases that stand for the proposition that a right of first refusal is violated when a lessor conveys the
demised premises as part of a larger parcel to a third party without separately pricing the demised premises."' Succinctly stated, the right enjoyed
by virtue of a first refusal clause cannot be rendered nugatory by attaching additional property to the property subject to the right and finding a
buyer for the entire package."a
The last case of interest concerning a right of first refusal is Boss v.
Bassett Industries,Inc.a' In that case, Boss had contracted to design furniture for Barwick Industries who, in return, agreed to pay him royalties.
In addition, Barwick gave him a right of first refusal to purchase the design documents and manufacturing dies he created for Barwick. Subsequently, Barwick sold its furniture plant and assets to Bassett, but omitted to list its obligation to pay royalties to Boss. Boss sued Barwick and
Bassett for damages for breach of his contractual right of first refusal and
to recover lost royalties.'3 Bassett made a motion for summary judgment,
74. Id. at 598, 292 S.E.2d at 712-13.
75. Because the sale was concluded after denial of the interlocutory injunction and Radio Webs did not seek a supersedeas, the Stocks and Tele-Media contended that the appeal
was moot. Id. at 602, 292 S.E.2d at 716. The court disagreed and indicated that all parties
had proceeded with notice and at their own risk. Id. at 604, 292 S.E.2d at 716-17. This is an
interesting highlight to the case, but because it is outside the scope of this article, it will not
be discussed further.
76. Id. at 600, 292 S.F.2d at 714.
77. Id.

78

Id.

79. Id. at 601-02, 292 S.E.2d at 714-15.
80. See C & B Wholesale Stationary v. S. De Bella Dresses, Inc., 43 A.D.2d 579, 349
N.Y.S.2d 751 (1973).
81. 163 Ga. App. 246, 292 S.E.2d 885 (1982). See 249 Ga. 166, 288 S.E.2d 559 (1982) for a
certified question regarding the bulk transfer provisions of the Uniform Commercial Code
and plaintiff's right to pursue his common law and equitable remedies.
82. The focus of the court of appeals' opinion was the obligation of Bassett to pay royalties to Boss. A plurality of the court held that Barwick's obligation to pay royalties to Boss
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and the trial court ruled in its favor"
Concerning the breach of Boss' right of first refusal, the court held that
Bassett could not be held liable for the breach since the obligation was
personal to Barwick." Of course, the action for damages due to breach of
the right of first refusal was still pending against Barwick. The question
of compelling Bassett to convey the property subject to the right of first
refusal back to Barwick so that it could be conveyed to Boss was not
addressed. Because of the discussion concerning Bassett's lack of actual
knowledge of Barwick's obligation to pay royalties to Boss, one might
speculate that Bassett was an innocent purchaser for value unlike TeleMedia in the Radio Webs case. The court in that case indicated that
Tele-Media might be compelled to reconvey WEBBS Cable TV to the
Stocks in order to allow Radio Webs to exercise its right of first refusal"
That Bassett did not know of Boss' right of first refusal is not, however,
entirely clear because of the plurality's finding that material issues of fact
remained concerning whether Bassett interfered maliciously with Boss'
contractual and property rights."
IV. OTNm

NoTEWORTHY CAss

In the case of Scherer v. Scherer,"' the Georgia Supreme Court held
that antenuptial agreements in contemplation of divorce are not absolutely void as against public policy" and overruled authority to the contrary.as The court noted that the advent of no-fault divorce and other
was one capable of being assumed by Bassett by implication. Id. at 248-49, 292 S.2d at

888. Since Bassett failed to eliminate all material issues of fact on this issue, the trial court's
grant of summary judgment was reversed. Id. Judge Carley concurred specially with the

plurality but disagreed that Boss need show only that Bassett had actual or constructive
knowledge that it had used Boss' designs. An "all the circumstances" test should be used.
Id. at 249-50, 292 SE2d at 888 (Carley, J., concurring). Judge Pope also concurred specially
but would find that Bassett's express agreement not to comply with the bulk transfer provisions of the Uniform Commercial Code constituted willful or reckless avoidance of Boss'

claim and was sufficient to satisfy the element of knowledge required by Boss' claim. Id. at
250-52, 292 SE.2d at 889-90 (Pope, J., concurring). The three judge dissent would have
affirmed the trial court on the basis of an indemnity provision from Barwick to Bassett and
also because there was no evidence that Bassett had actual knowledge of Boss' daim to

royalties. Id. at 252-54, 292 S.E.2d at 890-91 (Deen, J., dissenting) (Birdsong, PJ., and
Sognier, JJ., joined in the dissent). The supreme court probably granted certiorari to consider these issues rather than the issue concerning Boss' right of first refusaL

83. Id. at 249, 292 S.E.2d at 888.

84.
85.
86.
87.
88.
89.

Id. at 248, 292 S.E.2d at 887.
249 Ga. at 604-05, 292 S.E.2d at 717.
163 Ga. App. at 249, 292 S.E.2d at 888.
249 Ga. 635, 292 S.E.2d 662 (1982).
Id. at 640, 292 S.E.2d at 666.
Reynolds v. Reynolds, 217 Ga. 234, 123 S.E.2d 115 (1961), was expressly overruled.
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changes in society have made reevaluation of the validity of antenuptial
agreements in other states more prevalent." Quoting at length from two
decisions," the court tacitly gave several reasons for validating antenuptial agreements. Among the reasons the court stated for validating antenuptial agreements were the changing attitude toward and prevalence of
divorce in today's society and the changing role of women in the work
force." Each of these reasons, and others, had been urged to validate antenuptial agreements in a forward looking law review article six years
ago."
Consistent with other jurisdictions, the supreme court enunciated three
criteria that a trial judge should employ in determining whether to enforce an antenuptial agreement in any particular case: "(1) was the
agreement obtained through fraud, duress or mistake, or through misrepresentation or nondisclosure of material facts? (2) is the agreement unconscionable? (3) [h]ave the facts and circumstances changed since the
agreement was executed, so as to make its enforcement unfair and unreasonable?"" The court noted further that an antenuptial agreement is a
factor that should be considered in determining what is an equitable division of property, and if the agreement does not preclude assertion by the
wife of an alimony claim, the assets retained by the husband by virtue of
the agreement will have a direct bearing on his ability to pay alimony."
In a second decision handed down during the survey period, the court
of appeals affirmed a familiar principle of law that undoubtedly will have
The Reynolde court vehemently prohibited antenuptial agreements:
The prenuptial agreement entered into by the parties in the present case was
void from its inception, and every provision in it was void. In Birch v. Anthony
... , it was said: "This provision renders the whole contract illegal, as it is well
settled that a contract intended to promote a dissolution of marriage is contrary
to the policy of the law, illegal, and void." There is no merit, therefore, in the
contention of counsel for the plaintiff that the objection to the admission of the
evidence should have been only to the void provisions of the contract. The agreement was wholly void as being against public policy, and the objection on that
ground was sufficient.
Id. at 257, 123 S.E.2d at 134 (citation omitted). Georgia courts have upheld antenuptial
agreements in which a spouse waived his or her rights in the other spouse's estate at death
on the ground that public policy favors settling potential property disputes before marriage.
Nally v.Nally, 74 Ga. 669 (1885).
90. 249 Ga. at 638, 292 S.E.2d at 665.
91. Id. at 638-39, 292 S.E.2d at 665 (quoting Posner v. Posner, 233 So. 2d 381 (Fla. 1970)
and Volid v. Volid, 6 Ill. App. 3d 386, 286 N.E.2d 42 (1972)).
92. 249 Ga. at 639-40, 292 S.E.2d at 665-666.
93. Note, The Impact of the Revolution in Georgia's Divorce Law on Antenuptial
Agreements, 11 G&. L. Rzy. 406 (1977). Among other things, this article contains a good
historical perspective of divorce law.
94. 249 Ga. at 641, 292 S.E_2d at 666.
95. Id. at 641, 292 S.E.2d at 666-67.
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an impact on antenuptial agreements. The court in Pannell v. Pannell"
upheld the trial court's dismissal of the case on jurisdictional grounds."
Defendant in the action was a resident of Florida, and personal jurisdiction was predicated on Georgia's Long Arm Statute" on the ground that
he transacted business in Georgia by signing a separation agreement in
Georgia. Plaintiff appealed and cited language in the separation agreement to the effect that the agreement would not merge into any subsequent divorce decree but would bind the parties even if fully incorporated
in the decree.
The court relied on Kiser v. Kiser" and held that "all prior agreements
should be produced before the court and merged into the judgment. '1 "
Furthermore, the court held that understandings between the spouses
which are not incorporated into the divorce decree are not binding. 01
The breadth of the court's language in Pannell and the decisions in
other Georgia cases indicate that Georgia courts may apply the merger
doctrine to antenuptial agreements also. While this is not necessarily so,
it is the most likely result. Of course, this also may create the possibility
that a decree incorporating an antenuptial agreement can be modified in
the same manner as a decree incorporating a separation agreement. 1' 0
Finally, in a case of first impression,'" the Georgia Supreme Court addressed the question of whether, in an action for insurance proceeds, recovery by an innocent spouse is barred by the fraud of a coinsured
spouse.'" Proceeding on an analysis of the rights and obligations created
by the insurance contract rather than focussing on the joint or individual
nature of the underlying property rights, 10"the court found that the inno96. 162 Ga. App. 96, 290 S.E.2d 184 (1982).
97. Id. at 97, 290 S.E.2d at 185.
98. O.C.G.A. tit. 9, ch. 10, art. 4 (Michie 1982) (formerly GA. CODE ANN.§§ 24-113.1 to
-117 (Harrison 1981 & Supp. 1983)).
99. 101 Ga. App. 511, 114 S.E.2d 397 (1960).
100. 162 Ga. App. at 97, 290 S.E.2d at 185.
101. Id. (citing Estes v. Estes, 192 Ga. 100, 14 S.E.2d 680 (1941) and Venable v. Craig, 44
Ga. 437 (1871)).
102. Indeed, the author of Note, The Impact of the Revolution in Georgia's Divorce
Law on Antenuptial Agreements, 11 GA.L. Rav. 406, 420 (1977), presumed that this result
would occur.
103. Richards v. Hanover Ins. Co., 250 Ga. 613, 299 S.E.2d 561 (1983).
104. Id. at 614, 299 S.E.2d at 562-63.
105. The court noted that the authorities in other jurisdictions are nearly evenly split.
See Annot., 24 A.L.R.3d 450 (1969). The court further indicated that "[miost of the older
cases denied recovery to an innocent coinsured spouse on the theory that spouses who hold
joint interests in the insured property have a joint obligation to refrain from defrauding the
insurance company so that the fraud of one spouse necessarily becomes the fraud of the
other." 250 Ga. at 614, 299 S.E.2d at 563. Most of the newer cases, focus on the contract of
insurance. Id.
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cent coinsured spouse is not barred, as a matter of law, from recovery
under a contract of insurance by the fraud of his or her coinsured
spouse. 1" Applying the rules of law that any ambiguities in the contract
are strictly construed against the insurer, that any exclusion from coverage is likewise strictly construed, and that the contract is to be read in
accordance with the reasonable expectations of the insured, the court said
that it was reasonable for the insured to read the contract to exclude coverage only when he failed to preserve individually the underlying property.107 Insurance companies could easily change this result by drafting
clear, precise, and unambiguous provisions indicating that the insured's
obligations under the policy are joint and not several.1 "

106. 250 Ga. at 616, 299 SZE.2d at 564.
107. Id. at 615, 299 S.E.2d at 563.
108. See Id. at 616, 299 S.F.2d at 564. The court stated:
"[Ulnless the terms (of the policy] are plainly to the contrary and in some fashion

clearly called to the attention of the insureds, the obligation of the carrier should
be considered several as to each person insured, and the fraud or misconduct of
one insured should not bar recovery by the innocent co-insureds to the extent of
their respective interests in the property involved." Howell v. Ohio Casualty Ins.
Co., 130 N.J. Super. 350, 327 A.2d 240, 243 (1974). (Bracketed material in
original).

