Constitutional Law
by W. Tarver Rountree, Jr.*
The following survey will discuss the principal constitutional law issues
that have arisen during the period surveyed. One of the important events
in the constitutional history of the state was the adoption of the new
state constitution,1 which is being discussed in a separate article in the
survey.' Additionally, this survey does not include a review of the many
important cases that concern the constitutional rights of criminal defendants. Those cases also are left to another discussion.$
This article, however, will address some of the important constitutional
issues that are of permanent interest.
I. FIRST AMmDMENT ISsUES
In Sabel v. State,4 the court dealt with one of the classical issues under
free speech: balancing the state's need to maintain law and order with
the individual's right of free expression. In this case, defendants were
convicted in the Fulton County State Court for the offense of refusal to
disperses following an incident in which they convened at the Bowen
Homes Apartments complex to express their political views. Defendants
previously had conducted several meetings at the complex and had
passed out material concerning the Revolutionary Communist Party, of
which they were members. On the occasion giving rise to this court case,
defendants used a bullhorn, distributed pamphlets and red flags, and canvassed from apartment to apartment, espousing their political views. One
tenant, called to the door by defendants and asked to buy a pamphlet,
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declined and asked defendants to leave, which they refused to do. An argument ensued and soon afterwards attracted a crowd of 150 to 200 tenants.6 The tenants showed great hostility to defendants. When the Atlanta police arrived on the scene, the officers assessed the situation and
found that there was danger of a riot.' The officers' attempt to disperse
the crowd met with some success, but defendants did not obey the police
request to disperse. The officers concluded that an emergency situation
existed and arrested defendants when they refused to disperse.'
The court sustained the trial court's finding that the Georgia statute
was not unconstitutionally vague.* The statute1 in question provides: "A
person in a gathering who refuses to obey the reasonable official request
or order of a peace officer or fireman to move, for the purpose of promoting the public safety by dispersing those gathered in dangerous proximity
to a fire or other emergency is guilty of a misdemeanor."1 The court determined that the words of the statute, when given their ordinary meaning, are "sufficiently definite to inform a person of common intelligence as
to when he is violating the law." 1
The court also found that the statute was not overbroad."' Defendants
had primarily contended that the application of the statute to the facts in
their case was inappropriate.14 The court rejected their claim that the activity was a peaceful exercise of free speech in a public place.1' This contention is perhaps the crux of first amendment cases. The court must
evaluate the circumstances that confronted the police officers so that the
right of free speech is properly protected. Careful attention also must be
given to the facts to determine that the action of the officials was not
motivated by the crowd or by their own objection to the content of the
defendants' speech.
Clearly, the crowd did object to the content of defendants' speech.
Given that fact, the important issue was whether the situation was such
that the officers had no alternative but to arrest defendants. With respect
to this issue, the court was satisfied that a potentially dangerous situation
soon could have arisen and could not have been corrected by the available
6.
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police resources;"' immediate action, therefore, was necessary. This careful assessment is important to prevent the enforcement of the 'heckler's
veto.'
The United States Supreme Court has not developed any satisfactory
criteria on this issue; consequently, state courts are left with the few
precedents that began with Feiner v. New York." It appears that the
Georgia Supreme Court applied the Feiner considerations carefully in
holding that the facts of Sabel justified defendants' arrest.1' With respect
to the state's role in situations such as these, some have maintained that
the duty of the state is to protect the speaker." Obviously, there are occasions when good sense requires that immediate steps be taken to stop the
dangerous level of discourse even though that might cause the arrest and
conviction of those who ordinarily should receive the greatest protection
of the state.
In Talebi-negad v. State, ° the court was presented with a first amendment case that concerned the burning of an American flag during a protest demonstration. In this case, defendants participated in a demonstration by the Iranian Student Association and the Revolutionary
Communist Party in front of the federal courthouse in Atlanta. Police
observed defendant Negad take a lighter and ignite the flag. Negad subsequently was arrested and charged with a violation of Georgia Code Ann.
section 26-2803," which provides: "A person who deliberately mutilates,
defaces or defiles the flag of the United States. . . is guilty of a misdemeanor."" Defendants, of course, argued that the burning was symbolic
speech and was part of their protest.' 3 This communication was coupled
with what the court considered to be 'nonspeech' elements. The court
stated, "[W]hen 'speech' and 'nonspeech' elements are combined in the
same course of conduct, a sufficiently important governmental interest in
regulating the nonspeech element can justify incidental limitations on
First Amendment freedoms." " The problem then became whether or not
the state's interest underlying the policy was substantial enough to justify
16. Id. at 643, 300 S.E.2d at 667.
17. 340 U.S. 315 (1951). The Court held that "when ...the speaker passes the bounds
of argument or persuasion and undertakes incitement to riot, [the police) are [not] powerless to prevent a breach of the peace." Id. at 321.
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the regulation. The court analyzed Georgia's interest in the statute and
found that protecting the physical integrity of the American flag was a
substantial reason for applying the statute to defendants."
The court's decision, again, is indicative of the problems state courts
have in defining standards to apply in cases combining conduct and
speech. In Talebi-negad, the court seemed to have little concern with
what real interest the state had in the preservation of the flag, other than
its symbolic value. The court did not discuss, although it logically might
have done so, the possibility that civil disturbance might follow the burning of the flag. Instead, the discussion focussed on the importance of the
sanctity of the flag as a collective symbol." On the whole, the court dismissed the speech element without satisfactorily explaining how this symbolic speech relates to many other interests of the state that are not
viewed as important enough to deny individuals the fullest possible range
of free expression. Furthermore, precedents from the United States Supreme Court 7 are not very helpful in this area. The court brushed aside
vagueness objections to the statute without much discussion.2
In Hemenway v. Blanchard,' the court of appeals faced the application of the first amendment to libel actions. Defendant wrote a letter that
was published in the Augusta Herald containing statements about plaintiff's wife. She was at that time a candidate for Congress from her district. One portion of the letter stated:
Voters need to look at the Hemenways more closely. They didn't live in
Georgia for many years, because they were in the U. S. State Department. Mr. Hemenway has been fired from a succession of positions, including the Foreign Service, the Pentagon, and the Foreign Service Association. When [his wife) lost the election here in 1976, he claimed
residence in Seattle, Washington and ran for Congress from Washington
State in a 1977 special election. He lost with less than 10 percent of the
vote. Now they are back in the 10th District of Georgia looking for a job
again .... Neither of the Hemenways are [sic] listed as owning property
in the State of Georgia. They look to me like nothing more than political
vagabond-opportunists--and we deserve better than thatw'
Plaintiff brought a libel action against the author of the letter, the Augusta Herald, and against Barnard, who was a candidate for Congress
and who had inspired Blanchard to write the letter. Barnard and the Her25. 250 Ga. at 33, 295 S.E.2d at 515.
26. Id. at 33, 295 S.E.2d at 514.
27.
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aid were dismissed as defendants for procedural reasons."1 Blanchard defended by asserting his belief in the truth of the statements in his letter
and by claiming that plaintiff was a public figure in Augusta, where this
incident occurred.3 If plaintiff was a public figure, the burden would be
on him to prove that defendant's alleged defamatory falsehood was made
with 'actual malice' before plaintiff would be entitled to judgment.33 The
jury verdict was for defendant."
The court agreed with the trial court that plaintiff was a public figure."
The court correctly stated that the test set forth in New York Times v.
Sullivan" was not limited to public officials but also applied to public
figures.37 In applying Gertz v. Robert Welch, Inc.," the court stated that:
Those who, by reason of the notoriety of their achievements or the vigor
and success with which they seek the public's attention are properly
classed as public figures..... For the most part those who attain this
status have assumed roles of especial prominence in the affairs of society.
Some occupy positions of such persuasive power and influence that they
are deemed public figures for all purposes. More commonly, those classed
as public figures have thrust themselves to the forefront of particular
public controversies in order to influence the resolution of the issues involved. In either event, they invite attention and comment. s '
The trial court must determine the "nature and extent of an individual's
participation in the particular controversy giving rise to the defamation."4' Accordingly, the court of appeals disregarded plaintiff's general
actions.' 1 The court applied a general, three-tiered standard for determining the extent of plaintiff's participation in the events giving rise to the
alleged defamation. Under this standard, the court first must decide
whether the plaintiff voluntarily entered into the particular controversy.
Next, the court must determine the nature and extent of plaintiff's involvement in the controversy. Under the final prong, the court must question whether the plaintiff, in an effort to influence the controversy, en31.
32.
33.
279-80
34.
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40. 163 Ga. App. at 670-71, 294 S.E.2d at 605 (quoting Gertz, 418 U.S. at 352). See, e.g.,
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couraged the public's attention. 4"
The evidence in Hemenway showed that plaintiff had participated actively in his wife's campaign for Congress. He was extremely vocal; in
fact, media persons testified that when his wife was being interviewed, he
often talked more than she did.'$ The court agreed with the trial court's
determination that even though plaintiff's wife was the most visible 'public figure,' plaintiff had thrust himself into her election campaign in an
unusually active way." Since he was a public figure, plaintiff did not
carry the requisite burden of proof. That burden required a showing that
the defamatory falsehood was uttered with "knowledge that it was false
or with reckless disregard of whether it was false or not."" Plaintiff set
forth no showing that the allegedly false publication was made with the
requisite degree of awareness of probable falsity." Thus, the court found
that the jury had been properly instructed, and their finding that the evidence fell short of showing defendant's reckless disregard for the accuracy
of his statement about plaintiff was affirmed.4' This case was interesting
because the court applied first amendment protection to the area of libel
in Georgia and correctly stated the current standards of the United
States Supreme Court.
A most interesting case arose in Martin Luther King, Jr. Center for
Social Change, Inc. v. American Heritage Products, Inc." In this case,
the court responded to certified questions from the United States Court
of Appeals for the Eleventh Circuit." Plaintiffs in that case were the
Center, Coretta Scott King, as administratrix of Dr. King's estate, and
Motown Record Corporation, the assignee of the rights to several of Dr.
King's copyrighted speeches. Defendant was the sole proprietor of a business that marketed a plastic bust of Dr. Martin Luther King, Jr." His
company was later incorporated under the name of American Heritage
Products, Inc. The Center had refused defendant's offer to endorse and to
participate in the sale of the busts. He subsequently advertised the sale of
the busts and stated that a contribution to the Center would be made
from their sale.'" Plaintiffs demanded that defendant cease the promotion
42. Id.
43. Id.
44. Id.
45. Id. at 672, 294 S.E.2d at 606 (quoting New York Times, 376 U.S. 280); see, e.g.,
Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 30 (1971).
46. 163 Ga. App. at 672, 294 S.E.2d at 606.
47. Id.
48. 250 Ga. 135, 296 S.E.2d 697 (1982).
49. Id. at 135, 296 S.E.2d at 698.
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and sought an injunction in the federal district court.5' The federal court
only granted part of the injunctive relief requested, because it did not
appear that Dr. King had exploited commercially his-'right of publicity'
during his lifetime. Therefore, the exclusive right did not pass to the estate to justify relief.'5 Plaintiff appealed that portion of the injunction
that had been denied.' The Eleventh Circuit Court of Appeals reversed
and remanded" and certified the following questions to the Supreme
Court of Georgia: first, whether the 'right of publicity' is recognized as a
right distinct from the right of privacy in Georgia; second, if the right is
recognized as distinct, whether the right is inheritable and devisable;
third, if the right is inheritable and devisable, whether the right must
have been commercially exploited before it can survive the owner's death;
and finally, assuming that all of the previous questions were answered in
the affirmative, what standards are applicable in defining 'commercial
exploitation'?"
The Supreme Court of Georgia agreed that these questions had not
been settled specifically in Georgia." The court answered the first question in the affirmative, and held that when an individual's name and likeness is used without his consent and for financial gain, it constitutes a
tort in Georgia2 The court also went on to answer the second question in
the affirmative." Their reasoning was that, without the safeguard of assignability and inheritance, the right of publicity would tend to discourage creative endeavors and would destroy the commercial use of a celebrity's publicity if that celebrity had an untimely death.60 The court
apparently had more difficulty with the question of whether or not the
right to publicity had to be exploited commercially during the life of the
individual since most precedents involved entertainers instead of ministers. 1 It decided that a person, such as a minister, who avoids exploitation during his life is entitled to have his image protected against exploitation after his death to the same degree, if not to a greater degree,
than one who exploited his image during his life.' All of the justices
52. 508 F. Supp. 854 (N.D. Ga. 1981), rev'd, 694 F.2d 674 (11th Cir. 1983).
53. 508 F. Supp. at 865.
54. 250 Ga. at 136-37, 296 S.E.2d at 699.
55. Martin Luther King, Jr., Center for Social Change v, American Heritage Prods., Inc.,
694 F.2d 674 (11th Cir. 1983).
56. Id. at 676.
57. 250 Ga. at 137, 296 S.E.2d at 694.
58. Id. at 143, 296 S.E.2d at 703.
59. Id. at 145, 296 S.E.2d at 705.
60. Id.
61. Id. at 137, 296 S.E.2d at 700.
62. Id. at 147, 296 S.E.2d at 706.
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agreed with this result, except one who concurred specially." It is the
special concurrence that is interesting from the constitutional perspective. Justice Weltner was concerned that in the unequivocal creation of
this new right, not enough attention had been paid to free speech. He
agreed with the conclusions reached by the majority concerning the certified questions since plaintiffs were entitled to some relief because of the
equities of the situation." He could not, however, agree that the activity
defendant engaged in was not expression."" If Justice Weltner is correct in
his opinion, at some future date the court will have to balance the individual's right to his own publicity against what undoubtedly is an individual's right to use another's publicity in his free expression. This question,
regrettably, was avoided in this opinion.
A first amendment question arose in ParamountPictures Corp. v. Busbee," in which Paramount claimed that Georgia's Motion Picture Fair
Competition Act' violated Paramount's free expression rights in the distribution of movies." The Act prevents a practice known in the motion
picture industry as 'blind bidding.' Blind bidding occurs when a movie
distributor such as Paramount solicits bids and enters into licensing
agreements with local exhibitors prior to trade screening a film." Local
exhibitors believe that the practice is unfair, and the statute attempts to
remedy this by requiring that a motion picture be trade screened prior to
negotiation of exhibition rights. 70 The law also invalidates any attempted
waiver of its provisions and imposes civil penalties."
The court correctly rejected the contention that the statute violated
Georgia's free speech provision.7 Paramount maintained that the statute
delayed its expression in arranging for the exhibition of its flimsy. The
63.
64.
65.
66.
67.
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1983) states, "The term 'trade screening' means the showing of a motion picture by a distributor ... [that] is open to any exhibitor from whom the distributor intends to solicit
bids... or negotiate for the right to exhibit the movie." Id.
70. O.C.G.A. § 10-1-293 (Michie 1982), Ga. CoD ANN. § 106-1304 (Harrison Supp. 1983).

71. Id.
72. 250 Ga. at 254-56, 297 S.E.2d at 253.
73. Id. at 256, 297 S.E.2d at 254.
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court held that the statute was content neutral.74 It reasoned that even if
the enforcement of the statute had some impact on the free speech interests of Paramount, the interest of the state outweighed this imposition.7'
Paramount also contended that the statute denied it due process because
the statute resulted in a limitation of Paramount's freedom to contract
with exhibitors. The court rejected this claim by pointing- out that "a
purely economic regulation ... will be upheld ... if it bears a rational
relation to a proper legislative purpose." 6 The court determined that the
'affected by a public interest' test of due process under Georgia's Constitution, on which appellants relied, applied only to price control situations.77 In his dissent, Justice Weltner would put Georgia back into the
business of substantive due process in reviewing the wisdom of economic
regulation.7 Weltner analogized the Paramountcontract restriction with
the milk price control restrictions struck down by the court thirty years
earlier in Harris v. Duncan;" he would have held Paramount's right to
contract as a property right protected by the due process clause of the
constitution and not subject to statutory regulation." This decision is
better left to the legislative branch.
In another aspect of first amendment problems, the court reasserted
the right of the press to be present at trials in the state except under
specific circumstances. In R. W. Page Corp. v. Lumphin,81 the court considered, on direct appeal, the propriety of certain defense motions to exclude the press from the courtroom. As the court indicated in its opinion,
the trial was one that would draw a great deal of public interest and attention.0 It concerned the charges brought in Troup County against two
hit men for a sensational murder. The principals had already pled guilty
to the murder charge."
At trial, defense counsel made a preliminary motion that the courtroom
be cleared of all persons except parties, counsel, and the clerk of the
court." The trial court summarily granted the motion. A reporter for the
Columbus Enquirerasked the court to delay the effect of the motion until he could consult with legal counsel for his newspaper. The court de74. Id. at 255, 297 S.E.2d at 253.
75. Id. at 256, 297 S.E.2d at 254.
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77.
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79.

Id.
Id. at 256-57, 297 S.E.2d at 254.
Id. at 257, 297 S.E.2d at 254 (Weltner, J., dissenting).
208 Ga. 561, 67 S.E.2d 692 (1951).

80. 250 Ga. at 257, 297 S.E.2d at 254-55 (Weltner, J., dissenting).
81. 249 Ga. 576, 292 S.E.2d 815 (1982).
82. Id. at 576, 292 S.E.2d at 817.
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84. Id.
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nied the request, and the courtroom was cleared." After the jury had
been impanelled, the trial court commenced a Jackson v. Denno" hearing
for the purpose of determining, under the Miranda v. Arizona" exclusionary rule, whether or not certain incriminating statements given-to the
investigating officers should be suppressed because a request for legal
counsel had been deniedL Again, on motion of defense counsel, the courtroom was cleared of all news media representatives." When the reporter
was again denied entry as a member of the public, this appeal was
brought.
In this case the court announced that Georgia law is even more protective of the concept of open courtrooms than is federal law." This is evidenced by the fact that although the sixth amendment to the United
States Constitution affords the accused a right to public trial," the Georgia constitution states pointblank that criminal trials shall be public. 1
The court construed that provision to be applicable to pretrial, midtrial,
and post-trial hearings." Of course, the problem in this case concerned
balancing the interest of defendant to a fair trial against access to judicial
hearing for the public. There may be many interests that would justify
closing the trial, but the transcendent general rule is that all trials shall
be open to the public:
unless the defendant or other movant is able to demonstrate on the record by 'clear and convincing proof' that closing the hearing to the press
and public is the only means by which a 'clear and present danger' to his
right to a fair trial or other asserted right can be avoided.'
Trial judges must face every motion for closing a hearing with this mandate in mind. Georgia law requires that the trial judge sequester a jury to
exclude prejudicial matters from the jury's knowledge." The court stated:
85. Id.
86. 378 U.S. 368 (1964) (defendant is entitled to a hearing in state court, before a body
other than the one trying his guilt or innocence, for a determination, prior to federal habeas
corpus relief, whether his confession was voluntary and if not, retrial in state court is in
order).

87. 384 U.S. 436 (1966).
88. 249 Ga. at 577, 292 S.E.2d at 81&
89. Id.
90. U.S. CoNsr., amend. VI states, "In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial"
91. GA. CoNsT., art. I, § 1, pars. 11, G&. CoDo As. § 2-111 (Harrison 1978) (presently
art. I, § 1, pars. 11, G. COos ANN. § 2-111 (Harrison 1983)) provides: "In criminal cases, the
defendant shall have a public and speedy trial by an impartial jury ..
92. 249 Ga. at 579, 292 S.E.2d at 820.
93. Id.
94. Id. at 580, 292 S.E.2d at 820.
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A motion for closure shall receive no consideration by a trial court unless it is in writing, has been served upon the opposing party, has been
filed with the clerk of the court and posted on the case docket... or at
least one twenty-four hour period in advance of the time when the motion will be heard .... The hearing on the motion shall be open, reported and transcribed ....
Closure orders shall be narrowly 4rawn and strictly construed in favor
of open hearings . . [with] reason[s] why such alternative would not
afford the movant an adequate remedy ....
The right of access of the news media representatives is no greater and
no less than any other member of the general public."
Furthermore, the court asserted that the authority to exclude the general public to maintain dignity and decorum was not involved in this case
because the news representatives would be present." In concluding this
opinion, the court added that it would "expedite on its calendar to the
maximum extent feasible appeals and applications pertaining to orders
granting closure motions in criminal cases."
In one final case in this area, Williamson v. State," the court held"
that a state statute1' prohibiting communication which "tends to provoke a breach of the peace" 110 was vague and overbroad under the United
States Supreme Court's decision in Gooding v. Wilson. 1 "*The statute violated, therefore, the first and fourteenth amendments 1Os to the United
States Constitution. Unlike the opprobrious language statute,' the
breadth of which was limited by the Georgia General Assembly to "fighting words,'"" the statute in the instant case was left unchanged.,"

II. EQUAL PROTECT1ON
The court dealt with a basic equal protection problem in Waller v.

State ConstructionIndustry Licensing Board.1°7 The statutory provision,

challenged on due process and equal protection grounds, concerned 'area
95.
96.
97.
98.
99.
100.

Id. at 580-81, 292 S.E.2d at 820-21.
Id. at 581, 292 S.E.2d at 821.
Id.
249 Ga. 851, 295 S.E.2d 305 (1982).
249 Ga. at 851, 295 S.E.2d at 306.
O.C.G.A. § 16-11-40 (Michie 1982), GA. CODe ANN. § 26-2804 (Harrison 1983).

101. Id.
102.
103.
104.
105.
106.
107.

405 U.S. 518 (1974).
U.S. CoNsr. amends. I & XIV.
O.C.G.A. § 16-11-39 (Michie 1982), GA. CoDe ANN. § 26-2610 (Harrison 1983).
249 Ga. at 851, 295 S.E.2d at 306.
Id. at 852, 295 S.E.2d at 306.
250 Ga. 529, 299 S.E.2d 554 (1983).
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licensing.'"" Under this new law, plumbers are licensed by the state. In
situations concerning plumbers with existing licenses, the statute set up
two classes: (1) those previously licensed by the state, who may practice
statewide, and (2) those previously licensed by localities, who may practice only in those localities.'"
This classification was attacked on the ground that it failed to meet the
'mere rationality' test.110 The court reasoned correctly that if the purpose
of the new statute was to insure competency under the current state
plumbing code, then the mere possibility of a plumber holding a previous
statewide business license did not ensure the competency of the individual plumber.1 Under the new standard, many statewide licenseholders
might be unqualified; conversely, many local licenseholders might be fully
competent.
Interestingly, the court held the entire statute invalid, since it could
not determine whether the Georgia General Assembly would prefer to require all plumbers formerly licensed by the state or localities to stand for
a written examination, or would prefer to let the plumbers be admitted
without examination upon payment of fees."' Statutory interpretation is
the only guide in responding to this type of challenge. The plaintiff's success in the United State Supreme Court under the 'mere rationality' test
might not be so clear, since the statute is an 'economic' or 'occupational
threshold' regulation.'"

III. SEPARATION OF POWERS
In Carpenter v. State,114 the DeKalb County Superior Court had entered an order disbarring Carpenter, relying on provisions of the Georgia
Code' because defendant had been convicted previously of a crime involving moral turpitude.11 ' The lawyer contended that the Supreme
108. O.C.G.A. § 43-14-8(e)(1)-(2) (Michie 1982), GA. CODs ANN. § 84-3809(e)(1)-(2) (Harrison Supp. 1982). (In Wailer, the supreme court held this statute unconstitutional. The
statute has since been revised to provide that both plumbers previously licensed by the state
and those previously licensed by localities may obtain a new state license without taking a
written examination. See O.C.G.A. § 43-14-8(d)-(e) (Michie Supp. 1983), GA. CoDS ANN. §
84-3809(d)-(e) (Harrison Supp. 1983).
109. O.C.G.A. § 43.14-8(d)-(e) (Michie Supp. 1983), GA. CoD ANN. § 84-3809(d)-(e)
(Harrison Supp. 1983).
110. 250 Ga. at 530, 299 S.E.2d at 555-56.
111. Id.
112. Id. at 531, 299 S.E.2d at 566.
113. See, e.g., New Orleans v. Dukes, 427 U.S. 297 (1976); Ferguson v. Skrupa, 372 U.S.
726 (1963).
114.
115.
116.

250 Ga. 177, 297 S.E.2d 16 (1982).
GA. CoDE ANN. §§ 9-501, -505 (Harrison 1973).
250 Ga. at 177, 297 S.E.2d at 16.

1983]

CONSTITUTIONAL LAW

Court of Georgia has exclusive authority concerning the discipline of attorneys. The supreme court agreed and held the relevant statutes' unconstitutional,118 reasoning that matters concerning disbarrment were
within the exclusive jurisdiction of the Supreme Court of Georgia.1" Any
enactment of the legislative branch purporting to govern these matters
was, therefore, unconstitutional and contrary to the constitutional provision requiring separation of powers.1 20 The action of the superior court,
however, was sustained because the superior court also had justified its
action under Standard 66, Rule 4-102,21 which the supreme court had
adopted. 132

IV. Duz

PRocEss

In an action by the Department of Human Resources to recover child
support payments,1 3 defendant raised a due process claim questioning
the action of the State that required him to pay the costs of a blood test
when he had denied paternity. The trial court ordered the payment
before a hearing on the merits of the case. Boone challenged the order on
both state and federal due process grounds, contending that costs of the
test should not be assessed against him before a hearing was held on the
merits of the paternity question.'" The court reasoned that since Boone
is not the party moving for the blood test, he should not be required to
pay the cost:
While the State, as the moving party, may compel a paternity defendant
to submit to [a blood] test, ... we agree with Boone's contention that to
compel him to pay costs at that stage of the proceeding is a taking of his
property by the State in violation of Art. I, Sec. I, Paragraph I of the
Georgia Constitution, "No person shall be deprived of life, liberty, or
property, except by due process of law."'"
The court is correct in concluding that a plaintiff's mere assertion of a
defendant's liability without any hearing concerning the existence of that
117.
118.
119.
120.
1, § 2,
121.

GA. COns ANN. §§ 9-501, -505 (Harrison 1973).
250 Ga. at 178, 297 S.E.2d at 17.
Id. at 177, 297 S.E.2d at 17.
GA. CONST., art. I, § 2, pars. 3, GA. CODE ANN. § 2-203 (Harrison 1983) (formerly art.
pars. 4, GA. COD ANN. § 2-204 (Harrison 1978)).
GA. COD OF PROnSsio4AL Rsporszmu

Rule 4-102, Standard 66 (Harrison Supp.

1982).
122. 250 Ga. at 178, 297 S.E.2d at 17.
123. Boone v. State, 250 Ga. 379, 297 S.E.2d 727 (1982).
124.

Id. at 380, 297 S.E.2d at 728.

125. Id. at 381, 297 S.E.2d at 728.
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liability cannot result in costs being charged against the defendant without violating the defendant's right to due process.

