
Business Associations

by G. McGregor Jordan, Jr.*

This survey article covers the judicial and legislative developments dur-
ing the survey period in areas related to corporations and partnerships.

I. INDIvIDUAL LiABILrrY

In the case of Don Swann Sales Corp. v. Echols,' the court dealt with
the doctrine of corporation by estoppel.' Swann had sued Echols on an
open account that was in the name of Cupid's, Inc., which had not been
registered with the Secretary of State. No charter had been issued at the
time of the account transaction, although it was undisputed that both
parties thought that it was a validly existing corporation. As a defendant,
Echols raised the doctrine of corporation by estoppel and prevailed at the
trial court level.s

The court of appeals had to resolve an apparent conflict between two
sections of the corporations title of the Georgia Code.4 The opinion dis-
tinguished between situations in which the existence of a corporation is
necessary to enforce a contract and, as in the instant case, those in which
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1. 160 Ga. App. 539, 287 S.E.2d 577 (1981).
2. See OFFICIAL CODE OF GA. ANN. § 14-5-4 (Michie 1982), GA. CODE ANN. § 22-5103

(Harrison 1977) (editorial changes only).
3. 160 Ga. App. at 539, 287 S.E.2d at 578.
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an individual seeks to escape individual liability as a defendant by assert-
ing the corporate existence. Finding that there is no reason in equity to
protect an individual in the latter situation, especially when the defen-
dant asserting the doctrine is in a position to know the true facts, the
court held that the provisions of section 22-5103 were not applicable. In-
stead it determined that the principles of section 22-204 applied to im-
pose individual liability on those acting as a corporation before a charter
has been issued.'

In Fountain v. Burke6 the court was concerned with the fiduciary duty
of corporate officers to creditors when the corporation is insolvent. Defen-
dant in the trial court was the president, sole director, and sole stock-
holder of the corporation. Following a fire loss that rendered the corpora-
tion insolvent, the corporation used the insurance proceeds to pay off
certain debts but not others. The debts paid off included a debt of the
corporation to defendant in the amount of $100,000. The trial court
granted summary judgment for plaintiff, who was a creditor of the corpo-
ration, against the individual defendant.7 The court of appeals affirmed
the trial court's decision under the well-established rule that when a cor-
poration is insolvent, the officers of the corporation first must apply the
corporate assets to debts of the corporation rather than to debts to
themselves.8

The application of the 'alter ego' doctrine9 to impose individual liability
always has been troublesome because of the essentially factual nature of
the question. The doctrine was applied and the sole stockholder found
liable in Carver v. Battey Machinery Co.10 In that case, immediately
before plaintiff obtained a judgment against the corporation, the corpora-
tion transferred all of its assets to another corporation controlled by the
sole stockholder's attorney at law. Although the assets were transferred to
the new corporation subject to a security interest in favor of a local bank,
the transferee corporation never made any payments to the bank. In-
stead, the sole stockholder of the original corporation continued in pos-
session of all of the business assets and continued to operate the business
as before. The money he earned went into his personal account and was
used to run the business and pay individual creditors.

The court of appeals affirmed the trial court's finding that the sole
stockholder had disregarded the corporate entity and had made it essen-

5. 160 Ga. App. at 540, 287 S.E.2d at 578-79.
6. 160 Ga. App. 262, 287 S.E.2d 39 (1981).
7. Id. at 263, 287 S.E.2d at 40.
8. Id. at 263-64, 287 S.E.2d at 40-41. See Tatum v. Leigh, 136 Ga. 791, 791-92, 72 S.E.

236, 236-37 (1911).
9. 1 W. FLETCHER, CYCLOPEDIA OF THE LAW OF PRIVATE CORPoRATIoNs § 41.1 (1974).

10. 161 Ga. App. 315, 291 S.E.2d 63 (1982).
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tially an instrumentality for the transaction of his personal affairs. Fur-
ther, the recognition of the corporation as a separate legal entity would,
in this case, have promoted and protected a fraud."

Another case imposing personal liability was Jones v. Maghdoussian.2

That case, however, did not concern the application of any corporate doc-
trine, but rather it concerned the factual question whether the contract
was with the corporation or with the sole stockholder individually. The
court of appeals held that the evidence in the trial court was sufficient to
support a finding of the jury that the sole stockholder was the contracting
party and also was sufficient to support the application of the 'alter ego'
doctrine."8

II. SHARES AND SHAREHOLDERS

There are Georgia cases holding that a corporation has no insurable
interest in the property of its shareholders. " Does a shareholder, how-
ever, have an insurable interest in the property of the corporation? The
court of appeals held in Nationwide Mutual Fire Insurance Co. v. Rhee1 '
that a shareholder does have an insurable interest in corporate property.
In that case, a policy of casualty insurance was issued to the shareholder,
but most of the property that the policy covered belonged to the corpora-
tion. In what was probably a case of first impression, the court said that a
loss to the corporation is an equivalent loss to the sole shareholder and
that his interest, therefore, is insurable." Query, how would the rule ap-
ply if there were more than one shareholder?

The court was concerned with several issues in Horne v. Drachman.7

The first issue was whether the corporation's agreement to repurchase the
shares of a terminated employee was enforceable when the purchase price
was to be revised every twelve months or, in the absence of an agreed
revision, was to be set by the corporation's certified public accountant
(CPA). The appellate court had no problem in holding that merely be-
cause it contemplated a variation in purchase price, the agreement was
not unenforceable. 18 On this point, the court also held that an evaluation
by the CPA was not a condition precedent to the corporation's duty to
perform, since the CPA's evaluation is a required performance on behalf

11. Id. at 315-16, 291 S.E.2d at 64.
12. 159 Ga. App. 839, 285 S.E.2d 267 (1981).
13. Id. at 841, 285 S.E.2d at 269.
14. Sturdivant v. Chapman, 146 Ga. App. 26, 245 S.E.2d 311 (1978); Great Am. Ins. Co.

v. Lipe, 116 Ga. App. 169, 156 S.E.2d 490 (1967).
15. 160 Ga. App. 468, 287 S.E.2d 257 (1981).
16. Id. at 470, 287 S.E.2d at 260.
17. 247 Ga. 802, 280 S.E.2d 338 (1981).
18. Id. at 803, 280 S.E.2d at 341.
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of the parties. The evaluation was, in effect, a performance by the parties
and not a condition to their performance."

A second issue in the case was whether the entire repurchase agreement
was void because it contained a void covenant not to compete. The court
held that the agreement did not evidence any intent for the clause to be
nonseverable. Therefore, it was severable.20

A third issue in the Home decision was whether the corporation's ma-
jority stockholder was liable to plaintiff, a minority stockholder, for mon-
ies alleged to have been siphoned away from the corporation. The evi-
dence in the trial court was that the corporation had leased certain
property from the majority stockholder and that the majority stockholder
had unilaterally increased the rental from two thousand to four thousand
dollars per month. Later, the board of directors ratified the higher rental.
In a special verdict, the jury expressly found that the fair rental value of
the property was in excess of four thousand dollars per month, but
awarded damages to plaintiff against the majority stockholder despite
this excess.' The appellate court held that plaintiff's recovery was im-
proper because (1) the jury had found as a fact that the rental was fair, 2

(2) the board of directors had ratified the increase in rental,"2 and (3)
even if the recovery of excess rent had been proper, the recovery would
have gone to the corporation and not to plaintiff-shareholder.4

The converse of the factual situation in Home was presented in the
case of McCreery v. RSA Management, Inc.2 In this case, the corpora-
tion sued a terminated officer for specific performance of a stock repur-
chase agreement under which the corporation had a right to repurchase
defendant's shares at book value. Defendant answered that Georgia Code
Ann. section 22-513(e) 6 forbids a corporation from repurchasing its
shares while it is insolvent. It was undisputed that at all relevant times
the corporation was insolvent. Examining the statutes, the appellate court
held that the purpose of section 22-513(e) is to protect the corporate
creditors and other shareholders. In view of that purpose, it is not forbid-
den that an insolvent corporation purchase its own shares under a stock
repurchase agreement when the purchase price is zero, which was the
book value of the shares.' 7

19. Id. at 804, 280 S.E.2d at 341.
20. Id. at 806, 280 S.E.2d at 342.
21. Id. at 807, 280 S.E.2d at 343.
22. Id. at 807-08, 280 S.E.2d at 344.
23. Id. at 808, 280 S.E.2d at 344.
24. Id. at 808 n.4, 280 S.E.2d 344 n.4.
25. 249 Ga. 43, 287 S.E.2d 203 (1982).
26. OFFICIAL CODE OF GA. ANN. § 14-2-92(e) (Michie 1982), GA. CODE ANN. § 22-513(e)

(Harrison 1977) (editorial changes only).
27. 249 Ga. at 44-45, 287 S.E.2d at 205.
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A second issue in the case was the time at which defendant's dismissal
from his duties as president of the corporation became effective. The evi-
dence was that defendant had been dismissed by the chairman of the
board, who admittedly had no authority to dismiss the corporation's of-
ficers, but the dismissal later had been ratified by the corporation's board
of directors. The question was whether the dismissal was effective at the
time of the chairman's order or at the time of the board's ratification.
The court held that the effective time of dismissal was the date of the
board's ratification.28 Only the board had the authority to dismiss an of-
ficer under Georgia law.2' Since the initial action was illegal, it could not
be deemed effective until the time of ratification. Any other rule would
tend to encourage illegal actions and to place an undue burden on officials
who feel they should resist such illegal actions.3 0

Novatex Sales, Inc. v. Prince3 1 was an interesting case of first impres-
sion concerning the application of the exemption for small issues3' under
the Georgia Securities Act of 1973.s

3 Plaintiff purchased four thousand
shares of common stock and two subordinated debentures from defen-
dant corporation. The common stock certificates, but not the subordi-
nated debentures, were marked with a legend, as required by statute,34

indicating that the securities, in reliance on the small issue exemption,
were not registered under the Georgia Securities Act. Defendants con-
tended that the sales of the stock and the debentures were part of one
transaction and that placing the required legend on the stock certificates
was sufficient to meet the requirements set forth in the statute for the
exemption. The appellate court disagreed. The exemptions allowed under
the securities laws are strictly construed because they are remedial in na-
ture. The unmarked debentures would not give notice of the lack of re-
gistration to an innocent purchaser. Failure to mark the debentures with
the required legend, therefore, resulted in a denial of the exemption and a
violation of the securities laws. In consequence, plaintiff was allowed to

28. Id. at 45, 287 S.E.2d at 205.
29. "Any officer or agent elected or appointed by the board of directors may be removed

by the board whenever in its judgment the best interests of the corporation will be served
thereby." GA. CODE ANN. § 22-712(a) (Harrison 1977), OFFICIAL CODE OF GA. ANN. § 14-2-
151(a) (Michie 1982) (editorial changes only).

30. 249 Ga. at 45, 287 S.E.2d at 205.
31. 159 Ga. App. 559, 284 S.E.2d 65 (1981).
32. OFFICIAL CODE OF GA. ANN. § 10-5-9(13)(D) (Michie & Supp. 1982), GA. CODE ANN. §

97-109(m)(4) (Harrison Supp. 1982) (editorial changes only).
33. GA. CODE ANN. ch. 97-1 (Harrison 1981) (presently OFFICIAL CODE OF GA. ANN. tit. 10,

ch. 5 (Michie & Supp. 1982)).
34. GA. CODE ANN. § 97-109(m)(3) (Harrison Supp. 1982), OFFICIAL CODE OF GA. ANN. §

10-5-9(13)(C) (Michie & Supp. 1982) (editorial changes only).
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rescind his purchase of the subordinated debentures."'
A second issue of first impression concerned the failure of a plaintiff-

purchaser to execute an investment letter as required by Georgia law.8e

Defendant had sent an investment letter and plaintiff had received it, but
plaintiff had never signed and returned it to defendant. Literally, there-
fore, the requirement for the exemption had not been satisfied. The court,
however, held that plaintiff could not rely on this failure in order to ob-
tain a rescission of his purchase of common stock. Defendant corporation
had done its part by sending the investment letter to plaintiff, and plain-
tiff had the burden of executing and returning the letter. Moreover, plain-
tiff held the common stock for more than a year, and under the exemp-
tion statute he was presumed to have purchased for investment and not
for the purpose of redistribution. 7 In effect, plaintiff-purchaser was es-
topped from complaining that the investment letter was not executed
since his own failure to act caused the letter not to be executed.

III. MINORITY SHAREHOLDERS

In Henderson v. Kent" the corporation brought suit in DeKalb County
against two corporate officers, who were minority stockholders too, and
alleged a breach of fiduciary duty. Defendants filed, as a counterclaim, a
derivative action against the majority shareholders. Defendants also made
a motion that the corporation be made a defendant in the case for the
special purpose of bringing the 'counterclaim' on behalf of the minority
stockholders against the majority stockholders. The issue on appeal was
whether a valid counterclaim existed. The appellate court held that the
derivative action was, in effect, simply a third-party complaint against
the majority shareholders, brought in the name of the corporation. It was,
therefore, neither a compulsory nor a permissive counterclaim against the
corporation. The court further held that because the majority stockhold-
ers were not residents of DeKalb County and venue was not proper in
that county, the counterclaim would not be allowed even as a third-party
complaint.8 '

The rights of dissenting shareholders were discussed in Baugh v. Citi-
zens & Southern National Bank.40 In that case, a dissenting shareholder
sued to enjoin a bank's merger after he had filed his election to dissent.

35. 159 Ga. App. at 561-62, 284 S.E.2d at 67.
36. GA. CODE ANN. § 97-109(m)(4) (Harrison Supp. 1982), OFFIcIAL CODE OF GA. ANN. §

10-5-9(13)(D) (Michie 1982) (editorial changes only).
37. 159 Ga. App. at 562, 284 S.E.2d at 67-68.
38. 158 Ga. App. 206, 279 S.E.2d 503 (1981).
39. Id. at 207, 279 S.E.2d at 504-05.
40. 248 Ga. 180, 281 S.E.2d 531 (1981).
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The supreme court affirmed the trial court's dismissal of the action on the
ground that a dissenting shareholder, upon filing his notice of election to
dissent, ceases to have any rights as a shareholder except the right to be
paid the fair market value of his shares."1 Further, the enforcement by a
shareholder of his right to receive payment for his shares excludes his
enforcement of any other shareholder right unless his dissent has been
induced by fraud."' The shareholder in this case also argued that his
dissent was conditional upon the consummation of the merger, but the
court said that the statute makes no provision for conditional dissent. 3

A second issue that the shareholder raised in Baugh was whether the
Georgia laws that deal with mergers and consolidations of state banks"
unconstitutionally impair the shareholders' contract with the corporation
if the corporation existed before these laws were enacted. In addressing
this issue, the court recounted the history of the obligation clause of the
United States Constitution' vis-a-vis corporate charters." The United
States Supreme Court held very early that a corporate charter is a con-
tract within the obligation clause,' 7 but thereafter the states adopted the
practice of reserving the right to repeal, alter, or amend corporate char-
ters which they granted.' s These reservations of rights predated the cor-
poration in this case; therefore the General Assembly may authorize pow-
ers different from those contained in the original corporate charter.'9

At issue in Smith v. Conley" was the right of members of a nonprofit
corporation to inspect the corporate books and records. The provision for
the inspection of corporate books and records for nonprofit corporations
states that the members may inspect them "for any proper purpose at

41. GA. CODE ANN. § 41A-2408(a) (Harrison 1974), OFFICIAJ. CODE OF GA. ANN. § 7-1-
537(a) (Michie 1982) (editorial changes only) specifies that the rights and remedies of dis-
senting shareholders of a bank are the same as those for dissenting shareholders of Georgia
business corporations under GA. CODE ANN. § 22-1202(d) (Harrison 1977), OFFICIAL CODE OF,
GA. ANN. § 14-2-251(d) (Michie 1982) (editorial changes only).

42. GA. CODE ANN. § 22-1202(j) (Harrison 1977), OFICILJ CODE OF GA. ANN. § 14-2-251(j)
(Michie 1982) (editorial changes only).

43. 248 Ga. at 181, 281 S.E.2d at 532.
44. GA. CODE ANN. ch. 41A-24 (Harrison 1974) (presently OFFIIAL CODE OF GA. ANN. tit.

7, ch. 1, art. 1, pt. 14 (Michie 1982)).
45. U.S. CoNST. art. I, § 10, para. 1.
46. 248 Ga. at 181-82, 281 S.E.2d at 533.
47. Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518 (1819).
48. 248 Ga. at 182, 281 S.E.2d at 533. See, e.g., OFFICIAl CODE OF GA. ANN. § 14-5-3

(Michie 1982), GA. CODE ANN. § 22-5102 (Harrison 1977) (editorial changes only); OFFICIAL
CODE OF GA. ANN. § 1-2-1 (Michie 1982), GA. CODE ANN. § 79-101 (Harrison 1973) (editorial
changes only).

49. 248 Ga. at 182, 281 S.E.2d at 533. See Barnett v. D.O. Martin Co., 191 Ga. 11, 20, 11
S.E.2d 210, 216 (1940).

50. 158 Ga. App. 191, 279 S.E.2d 491 (1981).
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any reasonable time."'" As for the corporation's contention that the mem-
bers had not shown a proper purpose, the court of appeals noted that the
members' affidavits showed that the inspection was sought to determine
the performance of management, the condition of the company, and
whether the proper records were being kept. The court held that these
were proper purposes.5 2

The corporation also argued that the request for inspection was not
made at a reasonable time because the members had access to the books
during an earlier lawsuit, which was filed within one year before the cur-
rent suit was brought. In answer to this, the court of appeals said the fact
that the members had exercised their right to inspect the books within a
one year period previous to the present request did not amount to evi-
dence of an improper purpose or an unreasonable time.52

IV. FOREIGN CORPORATIONS

Foreign corporations that transact business in Georgia are required
under Georgia Code Ann. section 22-1401(a) to procure a certificate of
authority from the Secretary of State." Georgia Code Ann. section 22-
1421(b) provides that a foreign corporation that is required, but fails, to
obtain a certificate of authority may not maintain any action, suit, or
other proceeding in any Georgia court.5 5 In Barker v. County of Forsyth"
the foreign corporation's claim had been dismissed because the corpora-
tion had not obtained a certificate of authority to transact business in
Georgia. On appeal, the issue was whether the foreign corporation was
transacting business in Georgia within the meaning of the statute.'

The evidence before the trial court indicated that the foreign corpora-
tion had entered into a contract to purchase land in Georgia conditioned
upon securing necessary permits to construct an alpine slide. The corpo-
ration had spent a considerable sum designing, surveying, and planning
the project and had staff members spend two weeks in Georgia to accom-
plish some of these tasks. A portion of the contract also provided for a
lease of land to the foreign corporation to be used for a scenic lookout for

51. GA. CODE ANN. § 22-2612(a) (Harrison 1977), OFFICIAL CODE OF GA. ANN. § 14-3-
111(a) (Michie 1982) (editorial changes only).

52. 158 Ga. App. at 192-93, 297 S.E.2d at 492.
53. Id. at 193, 297 S.E.2d at 492.
54. GA. CODE ANN. § 22-1401(a) (Harrison 1977), OFFICIAL CODE OF GA. ANN. § 14-2-

310(a) (Michie 1982) (editorial changes only).
55. GA. CODE ANN. § 22-1421(b) (Harrison 1977), OFFICIAL CODE OF GA. ANN. § 14-2-

331(b) (Michie 1982) (editorial changes only).
56. 248 Ga. 73, 281 S.E.2d 549 (1981).
57. See supra note 54; 17 W. FLETCHER, CYCLOPEDIA OF THE LAW OF PRIVATE CORPORA-

TIONS § 8465 (1977).
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its customers."
The supreme court recognized that the term "transacting business" as

used in the Georgia Code59 requires more activity than the minimum con-
tacts required to confer jurisdiction over foreign corporations under the
long arm statute. The court found, under the above facts, that the extent
of the foreign corporation's activity in Georgia was considerable and that
a continuity of activity was indicated. Accordingly, the supreme court
found that the foreign corporation was doing business in Georgia and
could not maintain an action without obtaining a certificate of authority
from the Secretary of State ° In his dissent, Presiding Justice Hill
pointed out that all of the acts of this foreign corporation were prepara-
tory to entering business as distinguished from actually carrying on and
pursuing business. On this basis, he would have held that the foreign
corporation was not transacting business in Georgia and thus did not re-
quire a certificate of authority.61

In Bobst v. Citizens & Southern Financial Corp.,62 a foreign corpora-
tion, without a certificate of authority to transact business in Georgia,
assigned an account obligation to Citizens & Southern (C & S), a Georgia
corporation. The account debtor was a Georgia corporation, and its of-
ficers and directors executed a guaranty in favor of C & S. When C & S
brought suit against the guarantors, they defended by citing Healey v.
Morgan,63 and contended that the assignment of an obligation by a for-
eign corporation to a Georgia resident does not avoid the requirement
that the foreign corporation obtain a certificate of authority before filing
suit. The court of appeals agreed with this proposition, but noted that
defendants' guaranty in this case was in favor of C & S, not the assignor-
foreign corporation. Although the account debtor could have raised the
defense, the guarantors could not raise it."

58. 248 Ga. at 75, 281 S.E.2d at 552.
59. GA. CODE ANN. § 22-1401 (Harrison 1977), OFFICIAL CODE OF GA. ANN. § 14-2-310

(Michie 1982) (editorial changes only).
60. 248 Ga. at 74-75, 281 S.E.2d at 552.
61. Id. at 77, 281 S.E.2d at 553 (Hill, P.J., dissenting).
62. 159 Ga. App. 128, 282 S.E.2d 749 (1981).
63. 135 Ga. App. 915, 219 S.E.2d 628 (1975). In Healey, a foreign corporation with no

certificate of authority to transact business in Georgia assigned to plaintiff its rights under a
contract with defendant. Plaintiff sued defendant for a sum allegedly due under the as-
signed contract. The court stated that plaintiff could acquire no greater rights than his cor-
porate assignor had and that plaintiff took subject to the equities and defenses existing
between the corporation and defendant at the time of the assignment. The court held that
the assignment by the foreign corporation to a Georgia resident did not avoid the require-
ment that a certificate of authority must be obtained before filing suit. Id. at 915-16, 219
S.E.2d at 628-29.

64. 159 Ga. App. at 129, 282 S.E.2d at 750.
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In Camp v. Sellers & Co.," the court of appeals reaffirmed the princi-
ple it had enunciated in Spiegel, Inc. v. Odom" that a foreign corporation
must procure a certificate of authority to engage in business in Georgia
before the substitute service of process upon the Secretary of State under
Georgia law can be proper. 7 In Camp, plaintiff brought a tort action
against a corporation located in Great Britain and served process by sub-
stitute service through the office of the Georgia Secretary of State. Defen-
dant failed to appear, and a default judgment was taken. Defendant then
moved to set aside the judgment on the ground that it was not transact-
ing business in Georgia and was, therefore, not subject to substitute ser-
vice. Defendant set forth the additional ground that service upon it must
be in compliance with a certain treaty between the United States and
Great Britain. The trial court granted defendant's motion based on an
evidentiary finding that defendant did not transact business in the State
of Georgia and was, therefore, not required to register with the Secretary
of State. It could not, therefore, fail to appoint a registered agent for al-
lowing service of process through the Secretary of State."

The court of appeals affirmed the trial court's decision, but noted that
treaties take priority over state law and remanded the case for additional
discovery concerning whether service of process was accomplished in a
manner contemplated under the treaty between the United States and
Great Britain. 9

V. VENUE

During the survey period there were two cases dealing with venue
against corporations and, surprisingly, one case dealing with venue
against a sole proprietorship.

The court in the case of Hagood v. Garner" decided that Georgia Code
Ann. section 22-404(c)7 "1 requires that, at the time the lawsuit is brought,
the defendant corporation must have an office and transact business in
the county in which venue is sought. Plaintiff contended that the statute

65. 158 Ga. App. 646, 281 S.E.2d 621 (1981).
66. 153 Ga. App. 380, 265 S.E.2d 297 (1980).
67. GA. CODE ANN. § 22-1410(b) (Harrison 1977), OFFICIAL CODE OF GA. ANN. § 14-2-

319(b) (Michie 1982) (editorial changes only).
68. 158 Ga. App. at 646-47, 281 S.E.2d at 622-23.
69. Id. at 648-50, 281 S.E.2d at 624. The treaty specifically provides for the method of

service in another foreign country which is a party to the treaty. See Convention on the
Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters,
Nov. 15, 1965, United States-Great Britain, 20 U.S.T. 361, T..A.S. No. 6638.

70. 159 Ga. App. 289, 283 S.E.2d 355 (1981).
71. OFFICIAL CODE OF GA. ANN. § 14-2-63(c) (Michie 1982), GA. CODE ANN. § 22-404(c)

(Harrison 1977).
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was satisfied if defendant corporation had an office or transacted business
in the county at the time the cause of action arose. The court of appeals
rejected this argument, pointing out that the statute uses the phrase "has
an office," rather than "had an office. "7

The venue provisions of Georgia Code Ann. section 22-404 7 also came
into play in Musgrove v. Kirksey Ford Sales, Inc.74 Plaintiff in that case
sued a local Ford dealer and the Ford Motor Credit Company for an al-
leged wrongful repossession of an automobile. Plaintiff brought the action
in the county of residence of the local Ford dealer, but the dealer was
dismissed from the suit. The trial court then dismissed the Ford Motor
Credit Company from the action on the ground that, under section 22-
404(d), it did not maintain an office within the county. The court of
appeals reversed the trial court's holding that the term "office" within the
meaning of the statute is any place where the corporation's business is
transacted or where the corporation supplies service. The court said that
it is not necessary that the business be open to the public or that an
actual office with a desk be maintained as long as the corporation has a
place where its business is being carried on and has an agent in charge of
it.75 The evidence in this case showed that the Ford Motor Credit Com-
pany maintained financing documents at the local Ford dealership, adver-
tised its interest rate in local newspapers, and solicited credit applications
through advertisements on the premises of the local Ford dealership. In
addition, the personnel of the local Ford dealership usually asked custom-
ers if they desired financing through Ford Motor Credit and completed
all the necessary paperwork, including credit applications. The personnel
of the local Ford dealership also accepted payments on the financing con-
tracts and assisted in collecting on defaulted contracts. These activities
were found to be sufficient to constitute an office of the Ford Motor
Credit Company in the local county.76

In Dowis v. Watson,77 plaintiff brought suit against a sole proprietor
individually and against his business as if the two were separate legal en-
tities. Plaintiff filed the suit in the county where the business was oper-
ated, which was not the county of the proprietor's residence. The
proprietor filed his answer alleging that venue was improper, but no sepa-
rate answer was filed on behalf of the business. The trial court denied the
proprietor's motion to dismiss and granted a default judgment against the

72. 159 Ga. App. at 289, 283 S.E.2d at 355.
73. GA. CODE ANN. § 22-404 (Harrison 1977), OFFICLj. CODE OF GA. ANN. § 14-2-63

(Michie 1982) (editorial changes only).
74. 159 Ga. App. 276, 283 S.E.2d 292 (1981).
75. Id. at 277-78, 283 S.E.2d at 293.
76. Id. at 277, 283 S.E.2d at 293.
77. 161 Ga. App. 749, 289 S.E.2d 558 (1982).
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business.78

The court of appeals reversed and held that the residence of a sole pro-
prietorship is the residence of its proprietor. The default judgment
granted against the proprietorship was declared void on its face since an
unincorporated proprietorship is not a separate legal entity from the
proprietor. 9

VI. SUBSTITUTE SERVICE UPON GEORGIA CORPORATIONS

The court in Frazier v. HMZ Property Management, Inc.1 pointed out
the importance of a corporation's keeping a correct address for its regis-
tered agent in the office of the Secretary of State. In that case, fire had
destroyed the registered office of the corporation, but the Secretary of
State's office had not been notified. Plaintiff had actual knowledge of the
registered agent's new address but despite his knowledge served the law-
suit by substitute service on the Secretary of State pursuant to Georgia
law.81 The case went into default, but on motion of defendant the trial
court set the default judgment aside.82

The court of appeals reversed and held that plaintiff was entitled to
serve the Secretary of State even though he had actual knowledge of the
new address of the registered agent.8 The statute provides that the Sec-
retary of State may be served when the corporation's registered agent
"cannot with reasonable diligence be found at the registered office."'
Therefore, a person wishing to serve a corporation need not exercise rea-
sonable diligence to find the registered agent at any location other than
the registered office. The court justified this rather harsh rule by saying
that any other rule would allow corporations to avoid service and would
make service upon a corporation an uncertain matter.88

VII. APPROPRIATION OF BUSINESS OPPORTUNITY

United Seal & Rubber Co. v. Bunting" dealt with an alleged appropri-
ation of a corporation's business opportunity. The question for decision

78. Id. at 749-50, 289 S.E.2d at 559.
79. Id. at 750, 289 S.E.2d at 559.
80. 161 Ga. App. 195, 291 S.E.2d 4 (1982).
81. GA. CODE ANN. § 22-403(b) (Harrison 1977), OFFICIAL CODE OF GA. ANN. § 14-2-62(b)

(Michie 1982) (editorial changes only).
82. 161 Ga. App. at 195, 291 S.E.2d at 5.
83. Id. at 196, 291 S.E.2d at 5.
84. GA. CODE ANN. § 22-403(b) (Harrison 1977), OFFICIAL CODE OF GA. ANN. § 14-2-62(b)

(Michie 1982) (editorial changes only).
85. 161 Ga. App. at 196, 291 S.E.2d at 5-6.
86. 248 Ga. 814, 285 S.E.2d 721 (1982).
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before the supreme court was whether the corporation's dealings with cer-
tain customers amounted to a "business opportunity. 8 7 In this case,
three of the four directors of the corporation resigned their positions as
directors and officers, left the corporation, and proceeded to solicit sales
from customers who had generated approximately fifty percent of the cor-
poration's gross sales. In finding that the corporation's dealings with
these customers did not constitute a "business opportunity,"" the court
relied on the principles set out in its earlier decision of Southeast Consul-
tants, Inc. v. McCrary Engineering Corp."9 In that case, the court stated
that a business opportunity does not arise until the corporation has es-
tablished a legal or equitable interest or an expectancy arising out of a
preexisting right or relationship. 0 In the instant case, even though the
corporation had longstanding dealings with the customers involved, there
were no contractual arrangements between the corporation and these cus-
tomers. Furthermore, the relationships between the corporation and these
customers were of an ongoing nature, with no finite limits.9 Justice Hill
brought home in his concurring opinion that these relationships
amounted to a business opportunity which would, in effect, create a cove-
nant not to compete with no specified time duration against the departing
directors and officers."9

In his dissent, Justice Weltner took the position that such long-term
relationships with customers constituted good will, which has long been
recognized as a species of property subject to transfer and sale." In his
view, whatever constituted property of the corporation should be protect-
able within the ambit of the 'business opportunity doctrine'.

VIII. PROFESSIONAL CORPORATIONS

The issue before the court in Sherrer v. Hale" was whether the conver-
sion of a professional corporation into a business corporation was void.
Such a conversion had been carried out in this case, and a new share-
holder, who was a nonprofessional, had been taken in.'5 When the non-
professional shareholder sued to enforce his rights as a shareholder and
director of the corporation, the professional shareholder defended on the
grounds that the conversion was void and that the issuance of shares to

87. Id. at 815, 285 S.E.2d at 722.
88. Id. at 816, 285 S.E.2d at 723.
89. 246 Ga. 503, 273 S.E.2d 112 (1980).
90. Id. at 508, 273 S.E.2d at 117.
91. 248 Ga. at 816, 285 S.E.2d at 723.
92. Id. (Hill, P.J., concurring).
93. Id. at 817, 285 S.E.2d at 723 (Weltner, J., dissenting).
94. 248 Ga. 793, 285 S.E.2d 714 (1982).
95. Id. at 793-94, 285 S.E.2d at 714-15.
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the nonprofessional shareholder was likewise void."
The Georgia Supreme Court held that the conversion of the corpora-

tion was not void. The court reasoned that a business corporation's prac-
tice of a "learned profession"' 7 was illegal and against public policy, but
that the illegal acts of the corporation did not terminate its corporate
existence. The court went on to grant equitable relief to the suing share-
holder, saying that there was no adequate remedy at law for the depriva-
tion of his investment and his elected positions as director and secretary
of the corporation."

In Broome v. Ginsberg," a dentist had formed a professional corpora-
tion in which he was the sole shareholder. He employed another dentist
as an employee under a contract that contained a covenant not to com-
pete. The shareholder dentist died, and six months later the employee
dentist left and opened a private practice. The personal representative of
the shareholder dentist sued the employee dentist to enforce the covenant
not to compete.1"0

The court of appeals held that the covenant not to compete was unen-
forceable.101 Under the Georgia Professional Corporation Act, shares of a
professional corporation in the name of a deceased shareholder must,
within six months of the date of death, be redeemed, cancelled, or trans-
ferred to a member of the profession.1" This professional corporation,
therefore, ceased to exist as a professional corporation, as a matter of law,
six months after the date of death of the shareholder dentist and became
an ordinary business corporation for the sole purpose of liquidation of
assets. Since the professional corporation no longer existed, the covenant
not to compete was not required for its protection and could not be
enforced.""3

IX. CORPORATE CmMs

In a rare case on corporate crimes, State v. Shepherd Construction
Co., ' " the Georgia Supreme Court held that a corporation can be prose-
cuted for violating a law, the sentence for which is imprisonment.1" As

96. Id. at 796, 285 S.E.2d at 717.
97. Id.
98. Id. at 798, 285 S.E.2d at 718.
99. 159 Ga. App. 202, 283 S.E.2d 1 (1981).

100. Id. at 202, 283 S.E.2d at 2.
101. Id. at 203, 283 S.E.2d at 3.
102. GA. CODE ANN. § 84-5405(c) (Harrison 1979), OmcL CODE or G. ANN. § 14-7-5(c)

(Michie 1982) (editorial changes only).
103. 159 Ga. App. at 203, 283 S.E.2d at 3.
104. 248 Ga. 1, 281 S.E.2d 151 (1981), appeal dismissed, 102 S. Ct. 626 (1981).
105. 248 Ga. at 5-6, 281 S.E.2d at 157.
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Justice Smith pointed out in his dissenting opinion, this holding repre-
sented a change from a fairly well-established rule.'" The majority rea-
soned as follows: Georgia Code Ann. section 26-803(a) provides that a
corporation may be prosecuted for a crime.1 0 7 Sections 27-25021" and 27-
2529100 allow the judge fixing the sentence to probate a noncapital felony
sentence and, in lieu of imprisonment, to impose a fine upon the con-
victed party not to exceed ten thousand dollars. In this statutory scheme,
the majority found a legislative intent that the court may sentence a cor-
poration to serve a term of imprisonment, even though the sentence can-
not be carried out, and the court may suspend that sentence and impose
a fine.110

X. PARTNERSHIPS

Only two cases concerning partnerships were decided during the survey
period, and neither of them dealt directly with the partnership entity.

In Heard v. Carter," ' the opinion focussed on a partnership agreement
that the court had to construe. The facts of the case concerned the expul-
sion of three partners from the partnership by the remaining four part-
ners. " The court of appeals held that under the partnership agreement
the majority partners had a right to expel the three partners, but that the
expelled partners still must be a part of the partnership liquidation under
Georgia law " ' and under the partnership agreement."

In Leggett v. Ogden,115 plaintiff partners brought an action seeking an
accounting and the appointment of a receiver against defendant partners.
The receiver was appointed, and he held a public sale of the assets, at
which defendants were the successful bidders. Thereafter, plaintiffs

106. Id. at 8, 281 S.E.2d at 158 (Smith, J., dissenting). Justice Smith stated that the
established rule is that when punishment for a crime is death or imprisonment, a corpora-
tion is not subject to prosecution for that crime.

107. OFFICIAL CODE OF GA. ANN. § 16-2-22(a) (Michie 1982), GA. CODE ANN. § 26-803(a)
(Harrison 1977) (editorial changes only).

108. GA. CODE ANN. § 27-2502 (Harrison 1978), OFFICIAL CODE OF GA. ANN. § 17-10-1
(Michie 1982) (additional paragraph in new law).

109. GA. CODE ANN. § 27-2529 (Harrison 1978 & Supp. 1982), OFFICLAL CODE OF GA. ANN.
§ 17-10-8 (Michie 1982) (editorial changes only).

110. 248 Ga. at 5-6, 281 S.E.2d at 157.
111. 159 Ga. App. 801, 285 S.E.2d 246 (1981).
112. Id. at 801, 285 S.E.2d at 247.
113. "A dissolution shall put an end to all the powers and rights resulting from the part-

nership to the partners, except for the purpose of a general accounting and' winding up of
the business .. " GA. CODE ANN. § 75-109 (Harrison 1981), OFFICIAL CODE OF GA. ANN. §
14-8-92 (Michie 1982) (editorial changes only).

114. 159 Ga. App. at 802-03, 285 S.E.2d at 248.
115. 248 Ga. 403, 284 S.E.2d 1 (1981).
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sought to have the sale set aside, even though the trial court had con-
firmed the sale."" The Georgia Supreme Court held that a sale by a re-
ceiver was a judicial sale in equity and that confirmation is required
under Georgia law' ' 7 before the purchaser at the sale acquires any
rights."'

XI. LEGISLATION

In 1982 the legislature enacted several minor pieces of legislation con-
cerning business organizations.

The General Assembly amended Georgia Code Ann. section 22-608(c)' 1 9

to allow a corporation's subsidiary to vote shares of the parent corpora-
tion held by the subsidiary, if the subsidiary is holding the shares in a
fiduciary capacity. This amendment applies only to subsidiaries such as
banks and trust companies that are authorized to exercise trust powers.
Under the old statute, a subsidiary could not vote its parent corporation's
shares.2 0

The General Assembly amended Georgia Code Ann. section 22-
1201(a)(4).' s ' This amendment adds to the list of actions to which a
shareholder may elect to dissent and be paid the fair market value of his
shares. The particular item added was a corporation's action, "[i]mposing,
altering, or abolishing any restriction on the transfer of any of his
shares."""2

The General Assembly amended Georgia Code Ann. section 22-1901" as

to add "joint-stock" associations to the types of business organizations
protected under the corporate takeover provisions. Joint-stock associa-
tions include, under the amendment, any sort of unincorporated business,
including the business of a 'Massachusetts' type trust,' which has mem-

116. Id. at 403-04, 284 S.E.2d at 1-2.
117. OFFICIAL CODE OF GA. ANN. § 23-4-35 (Michie 1982), GA. CODE ANN. § 37-1206 (Har-

rison 1979).
118. 248 Ga. at 404-05, 284 S.E.2d at 2-3.
119. OFFICIL CODE OF GA. ANN. § 14-2-117(c) (Michie & Supp. 1982), GA. CODE ANN. §

22-608(c) (Harrison 1977 & Supp. 1982).
120. OFFICIAL CODE OF GA. ANN. § 14-2-117(c) (Michie 1982), GA. CODE ANN. § 22-608(c)

(Harrison 1977).
121. OFFICIAL CODE OF GA. ANN. § 14-2-250(a)(4) (Michie & Supp. 1982), GA. CODE ANN.

§ 22-1201(a)(4) (Harrison Supp. 1982).
122. Id.
123. GA. CODE ANN. § 22-1901 (Harrison 1977 & Supp. 1982), OFFICIAL CODE OF GA. ANN.

§ 14-6-1 (Michie & Supp. 1982).
124. A 'Massachusetts' trust has been defined as follows: "an unincorporated business

organization created by an instrument by which property is to be held and managed by
trustees for the benefit and profit of such persons as may be or may become the holders of
transferable certificates evidencing the beneficial interests in the trust estate." 13 Am. JUR.
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bers or beneficiaries holding certificates of stock evidencing their financial
or beneficial interests.'25

The General Assembly amended various sections of the Code relating
to fees that persons must pay to the superior court clerks when filing
various corporate documents. 26 The fee is now eighteen dollars for arti-
cles of incorporation, 2 ' seventeen dollars for articles of amendment,'28

and seventeen dollars for articles of merger.'2 '
The General Assembly gave the Commissioner of Securities rule mak-

ing power to create exemptions from registration for transactions in se-
curities as he deems appropriate. This provision amended the new Official
Code section 10-5-9 and became effective November 1, 1982.130

The General Assembly amended Georgia Code Ann. section 22-5106.1',
The amendment makes it clear that a corporate officer's signature, even
without the corporate seal affixed, is conclusive evidence of authority to
release a deed to secure debt or other security agreement dealing with
real estate. Normally all conveyances of real property by corporations re-
quire the attachment of the corporate seal in order to be presumed con-
clusively to have been executed with corporate authority.

2D Business Trusts § 1 (1964).
125. OFFICIAL CODE OF GA. ANN. § 14-6-1(4.5) (Michie Supp. 1982), GA. CODE ANN. § 22-

1901(j) (Harrison Supp. 1982).
126. OFFICIAL CODE OF GA. ANN. § 14-2-172(c)(3) (Michie & Supp. 1982), GA. CODE ANN.
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ANN. § 14-2-194(c)(3) (Michie & Supp. 1982), GA. CODE ANN. § 22-905(c)(3) (Harrison 1977
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