
SURVEY ARTICLES

Appellate Practice and Procedure

by Tommy Day Wilcox*

This survey article covers the time period June 1, 1979, through May
31, 1982. There were no significant legislative enactments concerning ap-
pellate practice and procedure during the survey period. This article,
therefore, addresses itself only to opinions of the Court of Appeals and
the Supreme Court of the State of Georgia published during the last
three years. No attempt is made to comment on all the opinions, but the
most important are highlighted to illustrate changes in the appellate
courts' views on certain topics and to illustrate recurring problems for the
practitioner in the area of appellate practice and procedure.

The purpose of this article is twofold. It is a review of important cases
and also a brief reminder to the occasional appellate practitioner of pit-
falls to be avoided on the road to a higher court. The noted cases are
commented on under these headings: Notice of Appeal, Appealability,
Transcripts, and Supersedeas.

I. NoTice. OF APPEAL

It is an absolute requirement that a notice of appeal be filed in a proper
and timely manner in order to secure review by an appellate court." When
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1. McDonald v. Georgia Kraft Co., 160 Ga. App. 696, 697, 288 S.E.2d 60, 61 (1981).



MERCER LAW REVIEW

the appellant does not file a notice of appeal within thirty days of the
entry of final judgment, the appellate court is without jurisdiction to re-
view the judgment entered below. Appellant in McDonald v. Georgia
Kraft Co.2 waited at least twenty-two months before filing her notice of
appeal. The court dismissed her appeal. Appellant's attempt to extend
the time for filing her notica of appeal was inadequate. Dismissal of the
appeal was a foregone conclusion.

Consider, however, the closer questions presented in the following
cases, in which the late filing of the notice of appeal was detrimental to
the appellants. The thirty day requirement for filing the notice of appeal
after entry of final judgment can be extended by the timely filing of a
motion for new trial, a motion in arrest of judgment, or a motion for judg-
ment notwithstanding the verdict.8 Nomenclature is important, as the ap-
pellants in Anton v. Garvey,4 Hall v. Hall,' Dutton v. Dykes,6 and Graves
v. American Alloy Steel, Inc.' learned. In Anton, appellant filed a motion
for reconsideration, but the court of appeals reemphasized its longstand-
ing position' that a motion for reconsideration does not extend the time
for filing a notice of appeal.' Appellant in Hall filed a motion for rehear-
ing, and appellant in Dutton filed a motion after final judgment to set
aside the dismissal. The court of appeals ruled that these two motions did
not extend the time for filing a notice of appeal and, therefore, dismissed
the appeals in each case because of an untimely filing of the notice of
appeal.'0 In Graves, appellant filed a motion to vacate, followed by a mo-
tion to set aside the verdict. The court held that these motions did not
automatically extend the time for filing a notice of appeal. 1

While the filing of a motion for new trial will toll the running of the
thirty days in which to file a notice of appeal, a motion for new trial must
be appropriate in the first instance if the appellant expects to rely on this
motion to extend the time for filing. The trial court in Sands v. Lamar

2. 160 Ga. App. 696, 288 S.E.2d 60 (1981).
3. OFFICIAL CODE OF GA. ANN. § 5-6-38(a) (Michie 1982), GA. CODE ANN. § 6-803(a)

(Harrison 1975) (editorial changes only).
4. 160 Ga. App. 157, 286 S.E.2d 493 (1981).
5. 159 Ga. App. 52, 282 S.E.2d 699 (1981).
6. 159 Ga. App. 48, 283 S.E.2d 28 (1981).
7. 160 Ga. App. 378, 287 S.E.2d 94 (1981).
8. See, e.g., Peppers House Restaurant, Inc. v. Siefferman, 156 Ga. App. 114, 114, 274

S.E.2d 43, 44 (1980); Bernath Barrel & Drum Co. v. Ostrum Boiler Serv., Inc., 131 Ga. App.
140, 145, 205 S.E.2d 459, 462 (1974). See generally Johnson v. Barnes, 227 Ga. 502, 503, 229
S.E.2d 70, 72 (1976).

9. 160 Ga. App. at 157, 286 S.E.2d at 493.
10. 159 Ga. App. at 52, 282 S.E.2d at 700; 159 Ga. App. at 49, 283 S.E.2d at 29.
11. 160 Ga. App. at 379, 287 S.E.2d at 95.
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Properties, Inc." entered a declaratory judgment on December 22, 1980.
The facts were not in dispute, and the only issue was the proper legal
conclusions to be drawn from those facts. Appellants filed a motion for a
new trial on January 21, 1981, and this motion was denied on January 29,
1981. Appellants filed their notice of appeal on March 2, 1981, but the
court dismissed the appeal because the notice of appeal was not filed
within thirty days after the entry of the declaratory judgment. The appel-
late court ruled that the declaratory judgment was tantamount to the
granting of a summary judgment."3 A motion for new trial was inappro-
priate and, therefore, the fact that it was made did not extend the time
for filing a timely notice of appeal.'4

In Long v. Long,1" the trial court attempted to retain jurisdiction of the
case beyond the signing and entry of final judgment. On April 18, 1980,
the trial court entered the final order of receivership. The order provided
that either party could file objections to it during the following thirty
days. Appellant filed objections, and after an October 10 hearing on the
objections, the trial court ordered that all the terms and provisions of the
April 18 order stand unchanged and be affirmed. A notice of appeal from
the order of October 10 was filed on November 7, 1980. The appellate
court dismissed the appeal. The court concluded that the trial court's "at-
tempt to retain jurisdiction of a final order to the extent of allowing any
party to file objections and thereby have the matter reconsidered by the
[trial] court beyond the term in which the final order is entered is con-
trary to law and is a nullity."' 6

What happens when the appellant has no notice of the filing of final
judgment? In Hardin v. Macon Mall, 7 the court entered final judgment
on February 2, 1981. The losing party failed to file a notice of appeal or to
move for an extension of time within thirty days, since he was not aware
that the judgment had been entered. On March 9, 1981, during the next
term of court, the trial judge entered an order which stated that the Feb-
ruary 2 order was deemed to have been signed on February 23, 1981."1
Appellant, therefore, would have until March 24, 1981, to file an appeal.
The court of appeals dismissed the appeal, again because of the late filing
of the notice of appeal. 19 After citing the relevant cases that mandated

12. 159 Ga. App. 718, 285 S.E.2d 24 (1981).
13. Id. at 721, 285 S.E.2d at 27.
14. Id.
15. 247 Ga. 624, 278 S.E.2d 370 (1981).
16. Id. at 625, 278 S.E.2d at 371.
17. 159 Ga. App. 139, 282 S.E.2d 753 (1981).
18. Id. at 140, 282 S.E.2d at 754.
19. Id.
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the dismissal of the appeal, 0 the court of appeals observed: "Although
we are troubled that the effect of these authorities is to penalize the dili-
gent and the non-diligent alike, they constitute binding Supreme Court
precedent, which we are without authority to modify." It is doubtful
that the court of appeals would modify this result regardless of the su-
preme court's decisions on the issue.

Appellant in Pittman v. Curry" wanted to appeal the grant of a motion
for summary judgment by the Cobb Superior Court. Appellant filed the
notice of appeal in the State Court of Cobb County on December 31,
1980. He then refiled the notice in the Cobb Superior Court on January 9,
1981, more than thirty days after entry of judgment. The court dismissed
the appeal. The only way to file a paper in the clerk's office is by deposit-
ing it with the clerk of the appropriate court."3 In a similar vein, appel-
lant in Bank of Coweta v. Lee 4 sought to excuse the late filing of its
notice of appeal because it had placed the notice of appeal in the mail
addressed to the appropriate trial court within the thirty day time period.
The clerk of the trial court did not receive the notice of appeal. Noting
that a party does not satisfy the burden of filing a notice of appeal within
thirty days by relying on the speed of postal delivery, the appellate court
dismissed the appeal.25

The trial court may grant an extension of time for filing a notice of
appeal if the request is made within thirty days after entry of final judg-
ment.26 The court may not extend the time more than thirty additional
days, as appellant in Black v. Georgia Power Co.2' learned. In Black, the
judge signed the final judgment on May 20 and fied it the next day. On
June 20, the court executed an order extending the time for filing by an
additional ninety days. Appellant, therefore, had a total of 120 days from
entry of judgment in which he could file a notice of appeal. He filed the
notice of appeal on September 19, 1981. This was not only more than
ninety days after the June 20 order, but it was more than 120 days after
the final judgment. The court, therefore, dismissed the appeal.'8

20. Associated Distrib., Inc. v. Willard, 242 Ga. 247, 248, 248 S.E.2d 645, 645 (1978);
Rogers v. Rogers, 238 Ga. 576, 576, 234 S.E.2d 495, 496 (1977); Jordan v. Caldwell, 229 Ga.
343, 344, 191 S.E.2d 530, 530-31 (1972).

21. 159 Ga. App. at 140, 282 S.E.2d at 754.
22. 161 Ga. App. 384, 288 S.E.2d 661 (1982).
23. Id. at 384, 288 S.E.2d at 661.
24. 153 Ga. App. 33, 264 S.E.2d 526 (1980).
25. Id. at 33, 264 S.E.2d at 527.
26. OFFICIAL CODE OF GA. ANN. § 5-6-39(a) (Michie 1982), GA. CODE ANN. § 6-804 (Harri-

son 1975) (editorial changes only).
27. 158 Ga. App. 620, 281 S.E.2d 639 (1981).
28. Id. at 620, 281 S.E.2d at 639.
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Appellant in Wright v. Hanson'" succeeded in having his appeal heard,
although he did not file a timely notice of appeal. This case also resulted
in a clarification of the appellate procedure necessary to appeal a child
custody habeas corpus case. After an entry of judgment, appellant filed
an application for appeal in accordance with the procedures set forth in
the Georgia Code, 0 and the supreme court granted the application. Ap-
pellee, citing another section of the Code, 1 sought to dismiss the appeal
because appellant had failed to file a direct appeal within thirty days of
final judgment. The court agreed "that an application for appeal in accor-
dance with the procedures set forth in Code Ann. section 6-701.1 is not
necessary in child custody habeas corpus proceedings brought by the cus-
todial parent whether the custodial parent prevails or loses in the trial
court."8' The court further held, however, that the granting of an applica-
tion for appeal, even if the application was unnecessarily filed, followed
by the timely filing of a notice of appeal, gave the court jurisdiction over
the appeal in spite of the custodial parent's failure to file his notice of
appeal within thirty days of final judgment." No other exception has
been found to the thirty day requirement as set forth in the Appellate
Practice Act" since its passage in 1965. Practitioners should expect the
appellate courts to limit the exception to unusual proceedings before the
court. In short, the tardy appellate practitioner should not expect relief in
the future based on the supreme court's ruling in Wright.

II. APPALABELrrY

The threshold issue of whether the judgment appealed from is review-
able absent a certificate of immediate review under Georgia law" is often
the single most important decision for the appellant. The appealability
issue is not limited to a consideration of the necessity of a certificate of
immediate review, but as the following cases demonstrate, this procedure
usually preserves the appellant's right to review as well.

Two criminal cases begin this review. In State v. Bigler," the prosecu-
tion appealed, contending that the trial court erred in failing to revoke

29. 248 Ga. 523, 283 S.E.2d 882 (1981).
30. GA. CODE ANN. § 6-701.1(9)(2) (Harrison Supp. 1982), OFFICIAL CODE OF GA. ANN. §

5-6-35(a)(2) (Michie 1982) (editorial changes only).
31. OFCIAL CODE OF GA. ANN. § 5-6-38(a) (Michie 1982), GA. CODE ANN. § 6-803(a)

(Harrison 1975) (editorial changes only).
32. 248 Ga. at 524, 283 S.E.2d at 884.
33. Id.
34. 1965 Ga. Laws 18.
35. OFFICIAL CODE OF GA. ANN. § 5-6-34 (Michie 1982), GA. CODE ANN. § 6-701 (Harrison

1975 & Supp. 1982) (editorial changes only).
36. 160 Ga. App. 225, 286 S.E.2d 758 (1981).
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defendant's probation. The court dismissed the appeal because the Geor-
gia Code3

7 enumerates specific situations in which the state may appeal.
Under the Code the state may not appeal from 'a finding that the evi-
dence was not sufficient to authorize the revocation of probation. In Pat-
terson v. State," the supreme court addressed for the first time the issue
of whether the denial of a timely filed plea of double jeopardy is appeala-
ble without a certificate of immediate review. Relying heavily on a recent
United States Supreme Court decision,3s the Georgia Supreme Court an-
swered the question in the affirmative. The Georgia court agreed that
"the Double Jeopardy Clause protects an individual against more than
being subjected to double punishments. It is a guarantee against being
twice put to trial for the same offense ... ."'o This protection would be
lost if the accused were forced to go to trial a second time before an ap-
peal could be taken. The court's only word of caution was that the double
jeopardy plea must be filed sufficiently prior to trial so that it is not a
delaying device.

Domestic relations practitioners continue to run afoul of the provisions
of Georgia law that require an application for review.4" In Camp v.
Camp 42 appellant moved to set aside a fieri facias (fi fa) and to vacate a
temporary order. The trial court denied relief. 43 Appellant appealed di-
rectly to the supreme court without making an application pursuant to
Georgia law.44 The supreme court affirmed the trial court's decision. In
Reno v. Reno,45 a father filed a petition to set aside a fi fa and to vacate a
temporary order granting alimony to the mother. The father had stopped
paying alimony after a verdict had been directed in his favor in a divorce
suit brought by his wife.4s The trial court granted relief, and the mother
appealed. The supreme court held that the mother's right to alimony
ended on the date of-the directed verdict, even though the mother had
appealed that judgment and the alimony had been awarded pending final
determination of the case. The mother had failed to file an application to
appeal; therefore, the directed verdict in the divorce suit was final, and

37. GA. CODE ANN. § 6-1001a (Harrison 1975), OFFICIAL CODE OP GA. ANN. § 5-7-1
(Michie 1982) (editorial changes only).

38. 248 Ga. 875, 287 S.E.2d 7 (1982).
39. Abney v. United States, 431 U.S. 651 (1977).
40. Id. at 660-61 (emphasis in original).
41. OFFICIAL CODE OF GA. ANN. § 5-6-35(b) (Michie 1982), GA. CODE ANN. § 6-707.1(b)

(Harrison Supp. 1982) (editorial changes only).
42. 247 Ga. 533, 277 S.E.2d 55 (1981).
43. Id. at 533, 277 S.E.2d at 56.
44. See supra note 35.
45. 247 Ga. 560, 277 S.E.2d 511 (1981).
46. Id. at 560, 277 S.E.2d at 511.

[Vol. 34



APPELLATE PRACTICE

the right to alimony ended when the verdict was granted."7

Georgia's discretionary appeal statute's also received consideration in a
nondomestic civil setting. In Wheeler v. Strickland," the State Revenue
Department attempted to impose a sales tax on appellant's alleged illegal
gambling activities and issued a notice of assessment and demand for
payment. Appellant filed an appeal with the Fulton Superior Court, and
both parties filed motions for summary judgment. The trial court granted
the department's motion and denied appellant's motion. On appeal, ap-
pellant enumerated as error the trial court's rulings. The supreme court
concluded that the appeal was from a decision of a superior court review-
ing a decision of a state administrative agency, and therefore, the appeal
was dismissed because of appellant's failure to request an application to
appeal. 0

The absence of a certificate of immediate review resulted in the dismis-
sal of the appeal in the following situation. In O'Kelly v. IBM Corp.,'1
plaintiff filed suit seeking both a money judgment and a writ of posses-
sion. The trial court issued an immediate writ of possession." The court
of appeals dismissed defendant's appeal because he had failed to secure a
certificate of immediate review.58 There remained issues for the trial
court to determine. During the survey period, the appellate courts also
dismissed appeals for lack of a certificate of immediate review in the fol-
lowing instances: (1) an order finding appellant in contempt of court,
but imposing no punishment," (2) the denial of a motion to set aside a
default judgment against one party when multiple parties were in-
volved,5 5 (3) an order denying appellant's motion for summary judg-
ment,56 (4) an order overruling a traverse to garnishment,57 (5) an order
granting a motion to strike a counterclaim," (6) an order dismissing an
original complaint, but reserving for consideration a counterclaim or a
third party complaint,5' (7) an order requiring appellant to serve answers

47. Id. at 561, 277 S.E.2d at 512.
48. OFFICIAL CODE OF GA. ANN. § 5-6-35(b) (Michie 1982), GA. CODE ANN. § 6-701.1(b)

(Harrison Supp. 1982) (editorial changes only).
49. 248 Ga. 85, 281 S.E.2d 556 (1981).
50. Id. at 85, 281 S.E.2d at 557.
51. 158 Ga. App. 509, 281 S.E.2d 275 (1981).
52. Id. at 509, 281 S.E.2d at 276.
53. Id. at 510, 281 S.E.2d at 277.
54. In re Crudup, 149 Ga. App. 214, 215, 253 S.E.2d 802, 802 (1979).
55. Cox v. Farmers Bank, 151 Ga. App. 64, 65, 258 S.E.2d 731, 732 (1979).
56. Sharpe's Appliance Store, Inc. v. Anderson, 161 Ga. App. 112, 112, 289 S.E.2d 312,

312 (1982); Walter E. Heller & Co. v. Color-Set, Inc., 152 Ga. App. 347, 350, 262 S.E.2d 614,
615 (1979).

57. Godfrey v. Kirk, 161 Ga. App. 474, 476, 288 S.E.2d 301, 303 (1982).
58. Walker v. Walker, 159 Ga. App. 583, 584, 284 S.E.2d 89, 89 (1981).
59. Widener v. Ravenscroft, 161 Ga. App. 12, 13, 289 S.E.2d 257, 258 (1982); Cleveland v.
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to described interrogatories and to pay appellee's attorney in connection
with the bringing of a motion to compel," (8) an order denying motions
to dissolve a writ of possession and to set aside a foreclosure sale when
remaining issues awaited trial," and (9) an order granting partial sum-
mary judgment on the pleadings. 62

Appellant in Hargraves v. Turner's recognized the necessity of a certifi-
cate of immediate review and obtained it from the trial judge within ten
days following denial of his summary judgment motion. Emphasizing that
all the steps enumerated in the procedure must be taken, the middle
bench dismissed the appeal because appellant had failed to apply for and
to obtain an order granting the appeal."

III. TRANSCRIPTS

The necessity of the timely payment of costs and the filing of a tran-
script by the appellant, as well as the procedure for dismissal of the ap-
peal by the trial court on failure of the appellant to comply, is clearly
stated in the Georgia Code.65 The definitive case on the issue is the 1976
case of Young v. Climatrol Southeast Distributing Corp." Dismissal is
within the trial court's discretion, and as a number of appellate cases dur-
ing the survey period illustrate, the appellate courts are reluctant to re-
verse a trial court's dismissal.71 Courts have dismissed appeals even
though the late filing of the transcript was not the appellant's fault. Con-
sider Dampier v. First Bank & Trust Co.," in which appellant was not
personally responsible for the delay. Appellant had paid the court re-
porter on time for the preparation of the transcript, but the appellate
court decided that this did not excuse the delay in filing,6" since appellant
could have made a proper request for an extension of time under the pro-

Watkins, 159 Ga. App. 885, 885-86, 285 S.E.2d 546, 547 (1981); Tomberlin Assocs. Archi-
tects, Inc. v. Athens Bank & Trust, 158 Ga. App. 659, 659-60, 281 S.E.2d 645, 645 (1981).

60. Citibank v. Hill, 158 Ga. App. 574, 574, 281 S.E.2d 650, 650 (1981).
61. Ward v. Charles D. Hardwick Co., 149 Ga. App. 546, 546, 254 S.E.2d 872, 873 (1979).
62. Southern Mill Serv., Inc. v. Town of Baldwin, 151 Ga. App. 908, 908, 262 S.E.2d 210,

210 (1979).
63. 160 Ga. App. 807, 287 S.E.2d 664 (1982).
64. Id. at 807, 287 S.E.2d at 664.
65. OFFICIAL CODE OF GA. ANN. § 5-6-48(c) (Michie 1982), GA. CODE ANN. § 6-809(b)

(Harrison Supp. 1982) (editorial changes only).
66. 237 Ga. 53, 226 S.E.2d 737 (1976).
67. E.g., DuBois v. DuBois, 240 Ga. 314, 240 S.E.2d 706 (1977); Middleton v. Continental

Dev. Corp., 153 Ga. App. 144, 264 S.E.2d 689 (1980); McIntyre v. Gulf Oil Corp., 151 Ga.
App. 855, 262 S.E.2d 199 (1979); Lee v. Gulf Oil Corp., 143 Ga. App. 94, 238 S.E.2d 120
(1979).

68. 153 Ga. App. 756, 266 S.E.2d 539 (1980).
69. Id. at 757, 266 S.E.2d at 540.
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visions of the Code.7
The only surveyed case that resulted in a reversal of the trial court's

decision to dismiss an appeal because of a late filing of a transcript was
Green v. Weaver.7 1 The ground for reversal was that the trial court
reached the erroneous conclusion that the filing of a transcript is jurisdic-
tional in nature. The time provided for filing a transcript, rather than
being an element of jurisdiction, is merely a means of avoiding unreason-
able delays so that the case can be presented to the appellate courts at
the earliest possible dates.7  In short, before dismissing the appeal, the
trial court must first find that the delay was unreasonable and then find
that it was inexcusable.

In some cases, of course, the appellate practitioner makes a decision
not to request a transcript. This is not an advisable procedure, as three
appellants discovered.78 In each of the three cases the judgment appealed
from was affirmed on the ground that the appellate court could not prop-
erly review the case absent a transcript.7 ' Furthermore, assertions made
by attorneys in their briefs concerning the trial below cannot substitute
for the record or transcript.75 Similarly, an appellant who fails to file a
brief can expect a prompt affirmation of the lower court's judgment.76

IV. SUPERSEDEAS

The appellate practitioner seldom encounters the problems and pitfalls
connected with whether the filing of a notice of appeal acts as a superse-
deas. It is not uncommon, therefore, for appellate practitioners and trial
courts alike to err when questions arise in this area. After the judgment
in Hubbard v. Farmers Bank7 7 appellee filed a motion for supersedeas
bond. The motion alleged that appellant's inability to pay the initial
debt, as well as the possibility of insolvency before the conclusion of the
appeal, caused appellee to believe a bond was necessary. After a hearing,
the court ordered appellant to post a supersedeas bond in the required
amount by a certain date or suffer dismissal of his appeal. Appellant filed

70. GA. CODE ANN. § 6-804 (Harrison 1975), OFFICIAL CODE OF GA. ANN. § 5-6-39 (Michie
1982) (editorial changes only).

71. 161 Ga. App. 295, 291 S.E.2d 247 (1982).
72. Id. at 296, 291 S.E.2d at 248.
73. Brown v. Frachiseur, 247 Ga. 463, 464, 277 S.E.2d 16, 17 (1981); Mawhorter v.

Mawhorter, 161 Ga. App. 293, 294, 291 S.E.2d 722, 723 (1982); Brown v. Capitol Fish Co.,
159 Ga. App. 45, 46, 282 S.E.2d 694, 695 (1981).

74. See supra note 73.
75. Berry v. Demmons, 160 Ga. App. 712, 713, 288 S.E.2d 78, 79 (1981).
76. Clark v. Green, 248 Ga. 769, 770, 285 S.E.2d 729, 729 (1982); Talley v. State, 160 Ga.

App. 114, 114, 289 S.E.2d 321, 321 (1982).
77. 153 Ga. App. 497, 265 S.E.2d 845 (1980).
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a pauper's affidavit instead of the bond. The trial court refused to act on
the affidavit because of the earlier hearing. Instead, the court treated ap-
pellant's previously filed motions for new trial and judgment notwith-
standing the verdict as automatically dismissed.78 The judgment of the
trial court was reversed. The court of appeals held that the only effect of
failure to comply with an order to post supersedeas bond is the removal
of any supersedeas features of the appeal." This leaves the appellee at
liberty to make whatever levy of execution or other action that may be
available to collect his debt. He must always remember that he does so at
his peril if the judgment is reversed on appeal. The ruling in Hubbard
succinctly stated the appropriate results when an appellant fails to post a
required supersedeas bond.

In Henson & Henson v. Myszka, s0 another case that presented the
question of supersedeas, an attorney filed a money rule against the sheriff
after the trial court had issued an order implementing a remittitur from
the supreme court. The trial court granted appellee's motion to dismiss
the money rule and ordered the sheriff to disburse to appellee the funds
that he held.81 On appeal, appellant enumerated as error the trial court's
ruling that the notice of appeal did not act as a supersedeas because ap-
pellant had not paid the accrued costs in the initial case. The appellate
court agreed and reversed the trial court's ruling. Under Georgia law, a
notice of appeal serves as a supersedeas upon the payment of all trial
costs by the appellant.83 When a money rule is filed by an appellant as an
attorney hired on a contingency basis, that action is separate from the
cause in which the fee was earned. The appellant, therefore, will not be
held responsible for the cost. 8 The attorney was awarded his fee. All's
well that ends well.

78. Id. at 498, 265 S.E.2d at 846.
79. Id. at 498-99, 265 S.E.2d at 847.
80. 160 Ga. App. 135, 286 S.E.2d 456 (1981).
81. Id. at 136, 286 S.E.2d at 457.
82. GA. CODE ANN. § 6-1002(a) (Harrison 1975), OFFICIL CODE OF GA. ANN. § 5-6-46(a)

(Michie 1982) (editorial changes only).
83. 160 Ga. App. at 136-37, 286 S.E.2d at 457-58.
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