
United States v. Bell: The Scope of
Section 2113(b) of the Federal

Bank Robbery Act

In United States v. Bell,1 the Fifth Circuit Court of Appeals held that
section 2113(b) of the Federal Bank Robbery Act' mandates punishment
for any felonious taking with intent to deprive the owner of the rights and
benefits of ownership, whether or not the taking would constitute com-
mon-law larceny. The court found that the word "steal" as used in sec-
tion 2113(b) of the statute was broad enough to reach theft by false pre-
tenses as well as common-law larceny.4 The court further held that the
standard of review for sufficiency of the evidence is that "a reasonable
trier of fact could find that the evidence establishes guilt beyond a rea-
sonable doubt."

Nelson Bell came into possession of a $10,000 check that Lawrence and
Elaine Rogovin had mailed from Cincinnati, Ohio, to their investment
agent in Miami, Florida. The opinion gave no clue about how Bell got the
check, but the evidence showed that he was not authorized to deposit or
cash it. A few days after the check was mailed from Cincinnati, Bell
opened an account at a branch of Dade Federal Savings and Loan. Bell
used his correct name, but falsified his address, birth date, and social se-
curity number. On the same day, he went to a different Dade Federal
branch and deposited the Rogovins' check. The Rogovins had restrictively
endorsed the check with their signatures and account number, and Bell
merely scratched out their number and wrote in his number. The bank
did not question the altered endorsement. At the end of a twenty-day
holding period to allow the check to clear, Bell withdrew the entire
$10,000 in cash and closed the account.'

Bell was convicted by a jury in the United States District Court for the
Southern District of Florida under section 2113(b) of the Federal Bank
Robbery Act. A divided panel of the Fifth Circuit Court of Appeals re-

1. 678 F.2d 547 (5th Cir.) (Unit B en banc), cert. granted, 103 S. Ct. 444 (1982).
2. 18 U.S.C. § 2113(b) (1976). See infra text accompanying note 13 for the express lan-

guage of the statute.
3. 678 F.2d at 548.
4. Id. at 548-49.
5. Id. at 549. See infra note 83.
6. 678 F.2d at 548.
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versed the conviction.7 After a rehearing en banc, the appellate court af-
firmed the district court's conviction, with two judges concurring and four
judges dissenting.8

The Federal Bank Robbery Act was passed in 1934.9 Its major purpose
was to allow the federal government to help the states control "gangsters
who operate habitually from one State to another in robbing banks.'"
Congress amended the Act in 1937" and added a section that was virtu-
ally identical to the present section 2113(b). The title of the amendment
was "AN ACT To amend the bank-robbery statute to include burglary
and larceny."' 2 The controversy in Bell and several other cases was
whether Congress intended to limit the Act strictly to larceny as it was
defined by the common law or whether Congress meant to reach other
theft offenses such as obtaining by false pretenses and embezzlement.
The word "larceny" does not appear in the text of the statute. The cur-
rent version of section 2113(b) provides:

Whoever takes and carries away, with intent to steal or purloin, any
property or money or any other thing of value exceeding $100 belonging
to, or in the care, custody, control, management, or possession of any
bank, credit union, or any savings and loan association, shall be fined not
more than $5,000 or imprisoned not more than ten years, or both. . ... ,

The difficulty is created by the use of the words "[w]hoever takes and
carries away, with intent to steal or purloin,"" because these words are
very similar to the classic formulation of the common-law offense of lar-
ceny.' The statutory language, however, does not incorporate all of the
elements of common-law larceny since the essential element of a trespas-
sory taking is not present. 6 At common law, the language that appears in

7. United States v. Bell, 649 F.2d 281 (5th Cir. March 23, 1981), rev'd, 678 F.2d 547
(5th Cir.) (Unit B en banc), cert. granted, 103 S. Ct. 444 (1982).

8. Judge Anderson wrote the concurring opinion, in which Judge Roney joined. Judge
Tjoflat wrote the dissenting opinion, in which Chief Judge Godbold and Judges Hatchett
and Clark joined.

9. Act of May 18, 1934, Pub. L. No. 73-236, ch. 304, 48 Stat. 783.
10. S. REP. No. 537, 73d Cong., 2d Sess. 1 (1934). See infra notes 42 & 65 for further

discussion of the legislative history of the Act.
11. Act of Aug. 24, 1937, Pub. L. No. 75-349, ch. 747, 50 Stat. 749.
12. Id.
13. 18 U.S.C. § 2113(b) (1976). The second part of subsection b repeats the same lan-

guage but provides for lesser penalties when the property taken has a value less than $100.
14. Id.
15. See W. LAFAVE & A. Scorr, HANDBOOK ON CRIMINAL LAW 622 (1972) ("Larceny at

common law may be defined as the (1) trespassory (2) taking and (3) carrying away of the
(4) personal property (5) of another (6) with intent to steal it.").

16. See id. In order to commit a trespassory taking, the wrongdoer must take the prop-
erty from the possession of its possessor. Further, the owner must not have consented to the



the statute was never specifically equated with larceny.'7

For many years, the courts assumed that section 2113(b) covered only
common-law larceny.'s The first major decision in which the premise that
the statute was not limited to common-law larceny was considered in
United States v. Rogers.'9 In Rogers, an inexperienced teller mistook the
date on defendant's check, 12-06-59, for the amount payable. The actual
amount payable was $97.92. After crediting the account with an $80.00
deposit, the teller gave him $1,126.59; defendant took the money and left
the bank. 0 The court accepted defendant's argument that the Federal
Bank Robbery Act reaches only common-law larceny, not obtaining by
false pretenses or embezzlement.2 1 The court based this conclusion on
three grounds. The court pointed out that the words "takes and carries

taking of his property. Id. at 622-23. If the property is temporarily in the lawful possession
of the wrongdoer for some reason and if he decides to keep it, he has not committed larceny,
but rather embezzlement. If the thief uses lies or misrepresentations to induce the owner to
part with the property willingly, the crime is not larceny, but obtaining property by false
pretenses. Id. at 618. The boundaries of common-law larceny, however, are not straight or
easily perceived. If the thief's lies were used only to induce the owner to part with posses-
sion of his property rather than possession and title (for example, a thief borrows a car, says
he will return it, and then drives it away, sells it, and keeps the money), the crime was still
larceny ("larceny by trick") because the owner did not consent to transfer of the title. To
deal with the requirement of a trespassory taking from the possession of the victim, the
courts simply created a fiction that the owner "possessed" the property until the thief per-
manently converted it to his own use. Id. at 620, 627. The courts created other exceptions
and fictions that allowed them to convict defendants of larceny who appeared to have com-
mitted either embezzlement or obtaining by false pretenses. For instance, if an employer
entrusted some money to a lower level employee and the employee appropriated it, the
courts found larceny, not embezzlement, and said that the owner still had "constructive
possession" and that the employee had only "custody." Id. at 625. If an owner gives prop-
erty to another willingly, but mistakenly gives more than the other is entitled to receive (as
when a teller misreads the amount on a check), larceny has been committed by the recipient
if the recipient knows of the mistake at the time he takes delivery and takes the money
anyway. Although it would appear that the owner has given his consent in this case, the
common-law courts did not find consent. Id. at 629. Common-law courts extended the
boundaries of larceny in some ways, but not in others. Theft by false pretenses and embez-
zlement were not covered by a common-law expansion of the concept of larceny; theft by
those means eventually was made punishable by laws passed by Parliament. Id. at 621. Gen-
erally, the states adopted this division of theft into three separate offenses, id. at 622, even
though the technical distinctions now seem rather meaningless, and the three crimes are
probably morally equivalent in most laymen's minds. See id. at 618-22 for a good discussion
of the historical development of the theft crimes.

17. See United States v. Turley, 352 U.S. 407, 411-12 (1957) (quoting Boone v. United
States, 235 F.2d 939, 940 (4th Cir. 1956)).

18. See, e.g., United States v. Patton, 120 F.2d 73 (3d Cir. 1941); United States v. Starr,
48 F. Supp. 910 (S.D. Fla. 1943); United States v. Mangus, 33 F. Supp. 596 (N.D. Ind. 1940).

19. 289 F.2d 433 (4th Cir. 1961).
20. Id. at 434.
21. Id. at 437.
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away, with intent to steal and purloin" were taken from a very early stat-
ute that had been construed to be a larceny statute."' The court also con-
sidered it significant that the title of the Act, "To amend the bank-rob-
bery statute to include burglary and larceny,' 8 stated that it was a
larceny statute.'4 Finally, the legislative history of the Act showed that
Congress had originally introduced a bill specifically covering a wider
range of theft offenses, but that the section was deleted before passage of
the Act.' Despite this conclusion that the statute covers only common-
law larceny, the court, nevertheless, found that the facts of the case con-
stituted larceny under the theory of unilateral mistake of fact.' 6 The con-
viction, however, was reversed and remanded because of a defective 'Al-
len' charge.' 7 The court also found fault with the lower court's jury
instruction on larceny, which would have allowed the jury to convict even
if it thought there had been a mutual, rather than unilateral, mistake.'8

The next major decision in which section 2113(b) was interpreted and
the one that began the division between the circuit courts was Thaggard
v. United States." In that case, defendant discovered that $43,000 myste-
riously had appeared in his bank account. After checking with two differ-
ent tellers to make certain that the unbelievable was true, he wrote a
check for $43,000 and took the money. The bank mistakenly had added
the deposit of another customer to defendant's account.' 0 The Fifth Cir-

22. Id. The statute was the Act of April 30, 1790, ch. 9, § 16, 1 Stat. 112, 116 (current
version at 18 U.S.C. § 661 (1976)). In a later case, the Third Circuit, construing 18 U.S.C. §
661, stated that the 1790 statute had not been construed to cover only larceny. United
States v. Henry, 447 F.2d 283, 285-86 (3d Cir. 1971).

23. 289 F.2d at 437 n.13.
24. Id. at 437.
25. Id. at 437-38 n.14.
26. Id. at 438. See supra note 16. The court explained as follows: "[W]hen the trans-

feror acts under a unilateral mistake of fact, his delivery of a chattel may be ineffective to
transfer title or his right to possession. If the transferee, knowing of the transferor's mis-
take, receives the goods with the intention of appropriating them, his receipt and removal of
them is a trespass and his offense is larceny." 289 F.2d at 438. The court cited cases that
supported this rule and summarized three of the most important ones. 289 F.2d at 438-39 &
n.18.

27. 289 F.2d at 437. The 'Allen' charge originated in Allen v. United States, 164 U.S. 492
(1896). It allows the judge to encourage a deadlocked jury to come to a unanimous verdict,
supposedly without coercing the minority to vote contrary to their beliefs about the defen-
dant's guilt. Id. at 501. It is likely that the muddle of larceny, false pretenses, and larceny
by trick may contribute to jury deadlocks. An 'Allen' charge was also an issue on appeal in
Thaggard v. United States, 354 F.2d 735 (5th Cir. 1965), cert. denied, 383 U.S. 958 (1966)
(see infra text accompanying notes 29-32), although in that case the charge given was found
acceptable. 354 F.2d at 739.

28. 289 F.2d at 439.
29. 354 F.2d 735 (5th Cir. 1965), cert. denied, 383 U.S. 958 (1966).
30. 354 F.2d at 736.
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cuit declined to follow Rogers. The court pointed out that the language in
Rogers which stated that the bank robbery statute was limited to com-
mon-law larceny was dictum"1 since Rogers had committed a form of
common-law larceny.32

The court in Thaggard chose to follow a different line of reasoning
based on the Supreme Court's interpretation of the word "steal" in a sim-
ilar statute. In United States v. Turley," the Supreme Court had held
that the word "stolen" as used in the National Motor Vehicle Theft Act"
included "all felonious takings of motor vehicles with intent to deprive
the owner of the rights and benefits of ownership, regardless of whether
or not the theft constitutes common-law larceny."" The Fifth Circuit in
Thaggard quoted the language of the Supreme Court that stated, in es-
sence, that "steal" had no accepted common-law meaning and that use of
the word in a statute did not necessarily signify larceny, even though the
two words often had been used interchangeably." The court of appeals
concluded that because the bank robbery statute did not actually use the
word "larceny," it should be read broadly, like the Motor Vehicle Theft
Act, and that the government should not be required to prove all the
elements of common-law larceny.37

The next significant attempt to interpret the statute occurred in
LeMasters v. United States." The facts in this case were different from
those in Rogers and Thaggard. Defendant committed a more traditional
false pretenses offense by using stolen identification fraudulently to re-
present himself to be the owner of an account at the Bank of America
and to withdraw $6,700 from the account."9 The court reversed defen-
dant's conviction and held that section 2113(b) of the Federal Bank Rob-
bery Act does not punish any crime other than common-law larceny.' 0

The court noted that defendant's conduct was punishable under state law
in every state.'1 The court recounted the legislative history of the Act in
considerable detail and concluded that Congress did not intend, either in
the original 1934 act or the 1937 amendment that later became section

31. Id.
32. See supra note 26 and accompanying text.
33. 352 U.S. 407 (1957).
34. 18 U.S.C. § 2312 (1976). The statute made it a federal offense to transport "in inter-

state . . . commerce a motor vehicle . . . knowing the same to have been stolen."
35. 352 U.S. at 417.

36. 354 F.2d at 737 (quoting with approval 352 U.S. at 411-12).
37. 354 F.2d at 736, 738.

38. 378 F.2d 262 (9th Cir. 1967).
39. Id. at 263.
40. Id. at 267-68.
41. Id. at 263.
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2113(b), to include the offense of obtaining by false pretenses.42 Several
factors were considered persuasive by the court. First, the House of Rep-
resentatives had deleted a section from the Act that specifically named
fraud-type offenses. 43 This omission indicated to the court that Congress
did not want to get the federal government entangled in the prosecution
of numerous small crimes that could be handled adequately by the
states." Second, the original purpose of the law was to control gang-
sters.45 Third, a well-known rule of statutory construction calls for lenity
in the construction of ambiguous penal statutes.4  The court also con-
cluded, contrary to the Fifth Circuit's conclusion in Thaggard, that the
Supreme Court's result in Turley could not be applied to section 2113(b).
The Ninth Cirucit distinguished the two statutes, the Motor Vehicle
Theft Act and the Bank Robbery Act, on the basis that their legislative
histories and purposes were very different and therefore, that a broad in-
terpretation of "stolen" in one act could not be carried over uncritically
to the other act.47 The court favored a "meaning consistent with the con-
text"' "4 and concluded that the contexts of the two statutes were so differ-
ent that "steal" should be interpreted to have a narrow meaning in one
statute and a broad meaning in the other statute.49

Since LeMasters was decided, the Ninth Circuit has stayed firmly on

42. Id. at 264-66. The bill, which was originally introduced in the Senate, S. 2841, 73d
Cong., 2d Sess. (1934), included two sections that were later stricken by the House Commit-
tee on the Judiciary. Subsection 2 made it a crime to take and carry away property without
the consent of the bank or with the consent of the "bank [if] obtained ... by any trick,
artifice, fraud or false or fraudulent representation." 378 F.2d at 264. Another section cov-
ered the offense of burglary. The bill was passed without those two sections, and the court
in LeMasters concluded that their deletion showed that Congress, in 1934, specifically did
not intend the Act to cover false pretenses or burglary. Id. at 266.

When the Act was amended in 1937, the title of the amendment was "AN ACT To amend
the bank-robbery statute to include burglary and larceny." Id. at 265. The court in LeMas-
ters believed that the text of the statute was consistent with an intent to add burglary and
larceny crimes, which had been deleted in 1934, but not to add false pretenses, the other
crime deleted from the original bill. Id. at 268.

43. See H.R. REP. No. 1461, 73d Cong., 2d Sess. 1 (1934).
44. 378 F.2d at 266.
45. Id. at 266; S. RzP. No. 537, 73d Cong., 2d Sess. 1 (1934).

46. 378 F.2d at 268.
47. Id. at 266-67. The purpose of the Bank Robbery Act was to control interstate gang-

ster bank robbers as opposed to small time forgers, swindlers, and passers of bad checks.
See supra note 44. The National Motor Vehicle Theft Act was meant to control thieves who
obtained cars, by whatever dishonest means, and then immediately drove them over a state
line to escape punishment. 378 F.2d at 267 (quoting Smith v. United States, 233 F.2d 744,
747 (9th Cir. 1956)).

48. 378 F.2d at 267 (quoting Turley, 352 U.S. at 413.
49. 378 F.2d at 268.



the side of a narrow construction of section 2113(b)." The Fourth Circuit
has stayed on the same side,51 and the Sixth Circuit has entered the con-
flict on the Ninth Circuit's side.5 ' The Third Circuit appeared for a short
time to have espoused the narrow construction view,53 but in United
States v. Simmons," the Third Circuit came out in favor of a broad
interpretation.

The other circuits that take the broader, not-limited-to-larceny ap-
proach are the Fifth,"5 which stands firmly behind Thaggard, the Sev-
enth, 6 the Tenth," and probably the Eighth 8 and the Second.' Until

50. See United States v. Bosque, 691 F.2d 866 (9th Cir. 1982); United States v. Sellers,
670 F.2d 853 (9th Cir. 1982); United States v. Bowser, 532 F.2d 1318 (9th Cir.), cert. denied,
429 U.S. 840 (1976); Bennett v. United States, 399 F.2d 740 (9th Cir. 1968).

51. See United States v. Posner, 408 F. Supp. 1145 (D. Md. 1976), aff'd, 551 F.2d 310
(4th Cir.), cert. denied, 434 U.S. 837 (1977). The district court convicted defendant, who
because of a bank error was the recipient of a $183,000 windfall, on the same unilateral
mistake theory that was used in Rogers. 408 F. Supp. at 1151-52.

52. See United States v. Feroni, 655 F.2d 707 (6th Cir. 1981) (holding that § 2113(b) did
not reach a scheme to pass counterfeit cashier checks); see also United States v. Pruitt, 446
F.2d 513 (6th Cir. 1971) (stating that the statute does not cover anything other than larceny,
but affirming conviction of defendant bank messenger who stole money entrusted to him for
larceny on the basis of the 'mere custody' exception, supra note 16, to the possession
requirement).

53. See United States v. Pinto, 646 F.2d 833 (3d Cir.), cert. denied, 454 U.S. 816 (1981)
(another bank mistake case in which the court, in a rather confused opinion, indicated that
§ 2113(b) did not cover fraud-type offenses, but limited its holding to the very specific facts
of the case); see also Note, Criminal Law-Federal Bank Robbery Act-A Withdrawal of
Funds Which Have Been Credited to a Bank Account Due to the Unilateral Mistake of a
Bank is a Fraud-Type Offense and Not Larceny; United States v. Pinto (1981), 27 VILL. L.
REv. 726 (1982).

54. 679 F.2d 1042 (3d Cir. 1982). The opinion was handed down on May 14, only two
weeks before Bell (June 1, 1982). See infra note 65.

55. See United States v. Ferraro, 414 F.2d 802 (5th Cir. 1969); Williams v. United States,
402 F.2d 258 (5th Cir. 1968), cert. denied, 396 U.S. 1017 (1970).

56. United States v. Guiffre, 576 F.2d 126 (7th Cir.), cert. denied, 439 U.S. 833 (1978).
57. United States v. Shoels, 685 F.2d 379 (10th Cir. 1982) (decided in Aug. 1982, after

Bell).
58. See United States v. Johnson, 575 F.2d 678 (8th Cir. 1978). In this case, defendant

was convicted for tricking a teller; he gave her some small bills and asked her to give him a
$100 bill in exchange. She did this and then he switched the $100 bill for a $10 bill and
convinced her that she had made a mistake; she gave him another $100 bill. The court
discussed the controversy over interpretation of the statute and favored the Fifth Circuit's
position. The court then held that defendant's act was larceny by trick and, thus, was indis-
putably within the statute. Id. at 679-80. The court did not explain why this act was larceny
by trick, and the conclusion seems incorrect by the common-law rules. See supra note 16.

59. In United States v. Fistel, 460 F.2d 157 (2d Cir. 1972), the court held that § 2113(b)
covered embezzlement by bank employees and other takings that had the intent to deprive
the owner permanently of the benefits of ownership. Id. at 162. In United States v. Rollins,
383 F. Supp. 494 (S.D.N.Y. 1974), afl'd, 522 F.2d 160 (2d Cir. 1975), cert. denied, 424 U.S.
918 (1976) (mail fraud), however, the court apparently retracted, and held that the statute
does not cover fraud-type offenses.

1983] BELL 1625



MERCER LAW REVIEW

1982, the major argument for a broad construction was the analogy to
other statutes with similar wording. Most cases relied on the Supreme
Court's interpretation of "stolen" in the Motor Vehicle Theft Act. The
court in United States v. Fistel0 also made a comparison with the broad
meaning the Second Circuit had given to the words "steal or purloin" in
the National Stolen Property Act.s1 In United States v. Handler,s2 the
Second Circuit had held that "the statute [National Stolen Property Act]
is applicable to any taking whereby a person dishonestly obtains goods or
securities belonging to another with the intent to deprive the owner of the
rights and benefits of ownership."3

The two other major arguments that have been used to support the
broad interpretation are the 'face of the statute' argument and a legisla-
tive history argument. The 'face of the statute' reasoning is that because
the statute nowhere uses the word "larceny," the courts should take the
language at face value and not bring in rules of construction to show that
the language means what it does not say. " The second argument is that a
common sense view of the legislative history and congressional intent in-
dicates that the purpose of the statute is to protect federally insured
property,65 not specifically to control gangsters or to punish larceny only.

Three major arguments have been advanced to support the narrow in-
terpretation of the statute to prove that it should be limited strictly to
common-law larceny. One argument is based on the examination of the
legislative history, which appeared to the court in LeMasters to prove
that Congress considered including nonlarceny, fraud-type offenses, but

60. 460 F.2d 157 (2d Cir. 1972).
61. Id. at 162 (comparing 18 U.S.C. § 415 (1940) (current version at 18 U.S.C. § 2314

(1976))).
62. 142 F.2d 351 (2d Cir.), cert. denied, 323 U.S. 741 (1944).
63. 142 F.2d at 353.
64. See United States v. Shoels, 685 F.2d 379, 383 (10th Cir. 1982); see also Simmons,

679 F.2d at 1048.
65. See Simmons, 679 F.2d at 1048. The court in Simmons stated that after the passage

of the original Act in 1934, there was nothing to indicate that Congress was concerned only
with controlling gangsters. 679 F.2d at 1047. The court pointed out that the legislative his-
tory of the 1937 amendment is very limited and that it shows little more than that Congress
wanted to extend the coverage of the Act. Larceny and burglary are offenses that might well
be committed by criminals other than gangsters. The court also believed that later amend-
ments to the Act were consistent with the theory that Congress wanted to expand the Act to
protect federally insured property. A 1940 amendment added the offense of receiving prop-
erty stolen from a bank in violation of the earlier provisions of the Act. Act of June 29,
1940, Pub. L. No. 76-685, ch. 455, 54 Stat. 695. In 1950, 1952, and 1959 the Act was further
amended to include savings and loan associations, building and loan associations, and credit
unions. Act of Aug. 3, 1950, Pub. L. No. 81-634, ch. 516, 64 Stat. 394; Act of Apr. 8, 1952,
Pub. L. No. 82-301, ch. 164, 66 Stat. 46; Act of Sept. 22, 1959, Pub. L. No. 86-354, § 2, 73
Stat. 628, 639. 679 F.2d at 1047-48.

1626 [Vol. 34



specifically decided not to include them." The same court focussed on
the specific purpose stated in the Senate Report, 7 controlling interstate
gangsters, and found that prosecuting fraud offenses that were adequately
controlled by state statutes was not part of Congress' original intent.68

Another major argument is based on rules of statutory construction, the
primary one being the rule of lenity in construing criminal statutes." The
court in LeMasters also mentioned the rule of construction that the title
of the act may be an aid in interpretation.7 0 The title of the 1937 amend-
ment stated that its purpose is to add "burglary and larceny, 7 1 which
tends to show, according to this argument, that even though the word
"larceny" was left out of the text, the words used were intended to define
larceny.72 The third type of argument is not so much an argument for
narrow construction as it is an assumption that narrow construction is
correct, followed by an application of intricate common-law concepts of
larceny to convict the defendant under the federal statute despite the
narrow construction. In some cases the common-law rules and exceptions
are explained at some length;73 in other cases they are not well ex-
plained.7

4 In this latter type of case, it is usually difficult to discern the
reasons for the common-law distinctions that cause the courts to label a
certain crime larceny rather than false pretenses or some other theft
crime.

In United States v. Bell, the Fifth Circuit reaffirmed its prior position
and held that a nontrespassory taking is within the reach of section
2113(b) of the Federal Bank Robbery Act.7 1 The court relied on its ear-
lier holding in Thaggard.7 " The majority in Bell simply quoted the con-
clusion in Thaggard that "steal" in section 2113(b) "embraces 'all feloni-

66. LeMasters, 378 F.2d at 264-66; see supra text accompanying notes 42-43; see also
United States v. Feroni, 655 F.2d 707, 710 (6th Cir. 1981); Bennett v. United States, 399
F.2d 740, 744 (9th Cir. 1968); United States v. Rollins, 383 F. Supp. 494, 496 (S.D.N.Y.
1974), afl'd, 522 F.2d 160) (2d Cir. 1975), cert. denied, 424 U.S. 918 (1976).

67. S. REP. No. 537, 73d Cong, 2d Sess. (1934).
68. 378 F.2d at 265 n.3, 266; see supra text accompanying note 45.
69. 378 F.2d at 268; see also United States v. Feroni, 655 F.2d 707, 711 (6th Cir. 1981);

United States v. Pinto, 646 F.2d 833, 836 (3d Cir.), cert. denied, 454 U.S. 816 (1981).
70. 378 F.2d at 268. Other courts have listed the title of the 1937 amendment as a factor

in their decisions. See United States v. Pinto, 646 F.2d 833, 836 (3d Cir.), cert. denied, 454
U.S. 816 (1981); Rogers, 289 F.2d at 437.

71. Act of Aug. 24, 1937, Pub. L. No 75-349, ch. 747, 50 Stat. 749.
72. 378 F.2d at 268.
73. See, e.g., Rogers.
74. See, e.g., United States v. Johnson, 575 F.2d 678 (8th Cir. 1978); United States v.

Bowser, 532 F.2d 1318 (9th Cir.), cert. denied, 429 U.S. 840 (1976); United States v. Pruitt,
446 F.2d 513 (6th Cir. 1971).

75. 678 F.2d at 548-49.
76. Id. at 548.
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ous takings . . .with intent to deprive the owner of the rights and
benefits of ownership, regardless of whether or not the theft constitutes
common-law larceny.' "" The court in Thaggard had taken this quotation
from Turley,18 which interpreted the National Motor Vehicle Theft Act.
Thus, the Fifth Circuit has continued its reliance on Turley as the most
significant decision that controls the interpretation of section 2113(b). In
a footnote, the court cited two earlier Fifth Circuit cases that followed
Thaggard 7 and cases from three other circuits that also relied on Turley
to support a broad construction."0 In the same footnote, the court cited
recent cases from other circuits that had held that a phrase containing
the word "steal" in other federal statutes was not limited to common-law
larceny."1 Finally, the court cited, without discussion, the major opinions
on the other side of the controversy.8 The remainder of the majority
opinion and a short concurring opinion were devoted to a discussion of
the correct standard of review for sufficiency of the evidence.s

77. 678 F.2d at 548 (quoting Thaggard, 354 F.2d at 737).
78. 352 U.S. at 417.
79. 678 F.2d at 548 n.1. (citing United States v. Ferraro, 414 F.2d 802 (5th Cir. 1969)

(dictum; defendant was not even indicted under 18 U.S.C. § 2113, but the court said he
could have been convicted under § 2113(c) for receiving property stolen in violation of §
2113(b); his girlfriend, a bank teller, had embezzled some money and he enjoyed it with
her); Williams v. United States, 402 F.2d 258 (5th Cir. 1968), cert. denied, 396 U.S. 1017
(1970) (defendant convicted under § 2113(b) for stealing by impersonating an Armored Ex-
press driver)).

80. 678 F.2d at 548 n.1. (citing United States v. Guiffre, 576 F.2d 126 (7th Cir.), cert.
denied, 439 U.S. 833 (1978) (checks stolen from the City of Chicago were forged and cashed
with the help of a cooperative teller); United States v. Johnson, 575 F.2d 678 (8th Cir. 1978)
($100 bill switching case; see supra note 58; any reliance on Turley was to support dictum
only); Fistel (defendant tried to sell nine $100,000 treasury bills to federal agents; it was not
clear exactly how he obtained them, but the serial numbers showed them to be the same
ones reported missing from a bank, and the bills were presumably embezzled).

81. 678 F.2d at 548-49 n.1 (citing United States v. Maloney, 607 F.2d 222 (9th Cir. 1979),
cert. denied, 445 U.S. 918 (1980) (held that the identical words, "takes and carries away,
with intent to steal or purloin," in 18 U.S.C. § 661 (1976) (a statute granting federal juris-
diction over certain offenses committed within federal maritime or territorial jurisdic-
tion-in this instance on an Indian reservation) did not mean only common-law larceny);
United States v. Bryan, 483 F.2d 88 (3d Cir. 1973) (held that 18 U.S.C. § 659 (1976) ("Who-
ever embezzles, steals, or unlawfully takes, [and] carries away.. . with intent to convert to
his own use .. .was not limited to common larceny)). The court in Bell did not mention
that the court in Bryan specifically stated in a footnote that 18 U.S.C. § 2113(b) describes
common-law larceny. 483 F.2d at 91 n.1.

82. 678 F.2d at 548-49 n.1 (citing United States v. Feroni, 655 F.2d 707 (6th Cir. 1981);
United States v. Pinto, 646 F.2d 833 (3d Cir.), cert. denied, 454 U.S. 816 (1981); LeMasters;
Rogers.

83. 678 F.2d at 549-50. On this issue the court held that it is sufficient if "a reasonable
trier of fact could find that the evidence establishes guilt beyond a reasonable doubt." Id.
at 549. The appellant had argued that the evidence must exclude every reasonable hypothe-



Four judges dissented on the statutory interpretation issue.8, The au-
thor of the dissent based his opinion on four arguments. First, the stat-
ute is clearly ambiguous, and the principle of lenity in construction of
penal statutes should be applied. 8 Second, the LeMasters analysis of
congressional intent based on legislative history was correct.86 Third, the
United States Supreme Court directed the federal courts in Jerome v.
United States8 7 to assume that Congress does not intend to make the
application of a federal statute dependent on state law, unless that intent
is indicated clearly. 8 Fourth, the dissent stated that Thaggard is not con-
trolling because the facts in that case were significantly different and the
statement that "all felonious takings" '89 were covered by the Bank Rob-
bery Act was clearly dictum.90

The Fifth Circuit in United States v. Bell did not provide any new
analysis of the problem of interpreting section 2113(b) of the Federal
Bank Robbery Act. The reasoning consists of little more than 'Thaggard
applies in this case,' with no examination of whether the case is truly
controlled by Thaggard or whether the reasoning in Thaggard was good.
Furthermore, the court did not address any of the objections raised by
the dissent and by the opinions of other circuits. Nevertheless, the court
probably has reached the right conclusion.

The legislative history argument in favor of narrow construction is not
very strong. Very few actual statements of congressional intent appear;
the court in LeMasters relied on a statement of the Attorney General9 '

and on an omission from the final version of the Act of a fraud offense
section that was in the original bill.2" Mere omissions, without more, are
often not reliable proof of congressional intent. The court in United
States v. Simmons" showed that a fairly convincing argument based on
legislative history also can be made for the opposite side: that the vari-
ous amendments, from 1937 to the present, show that Congress' concern

sis of innocence, which was a formulation of the standard that had been used in earlier Fifth
Circuit cases. The majority rejected the latter formulation and adopted the former one.
Judge Anderson wrote a short concurring opinion in which he pointed out that the two
formulations of the standard are essentially the same and that, therefore, the majority's
holding did not change the substantive law of the Fifth Circuit. Id. at 550.

84. Id. at 550-52. Judge Tjoflat wrote the dissenting opinion. He was joined by Chief
Judge Godbold and Judges Hatchett and T. A. Clark.

85. Id. at 550-51 (Tjoflat, J., dissenting).
.86. Id. at 551-52.

87. 318 U.S. 101 (1943).
88. 678 F.2d at 552 (Tjoflat, J., dissenting).
89. 354 F.2d at 737 (emphasis added).
90. 678 F.2d at 552 (Tjoflat, J., dissenting).
91. S. REP. No. 537, 73d Cong., 2d Sess. 1 (1934).
92. 378 F.2d at 264-65.
93. 679 F.2d at 1046-48.
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was no longer the conviction of gangsters, but simply the protection of
federally insured property.9 4 If that was Congress' intent, it is unjust to
base convictions under the Act on fine, metaphysical, common-law dis-
tinctions between different types of theft crimes. As Judge Cardozo said
almost sixty years ago: "The distinction [between larceny and embezzle-
ment], now largely obsolete, did not ever correspond to any essential dif-
ference in the character of the acts or in their effect on the victim. The
crimes are one to-day in the common speech of men as they are in moral
quality."" When a statute specifically proscribes larceny, and the word is
not defined in the statute or elsewhere in the same code, the courts would
be constrained to give larceny its common-law meaning. When the statute
does not use the word, however, courts should not be bound to perpetuate
the fine distinctions created centuries ago by common-law judges. If the
distinctions had any validity when they were created, they do not have
any now9 6 Even in the 1940s, some courts recognized that the distinction
between larceny by trick and false pretenses was illogical and that it
probably stemmed from some judge's desire to save a defendant from
death by using a technicality. 7 Merging theft offenses into one statute
that covers all theft offenses can promote justice by preventing a defen-
dant who is clearly a thief from escaping punishment by using the techni-
cal definitions to plead and prove that he had not committed the offense
charged, but a different one.s '

The 'face of the statute' argument also has considerable force in light of
modern ideas about pleading and practice. Many criminal statutes have
been enacted partly for the purpose of redefining and broadening the
common-law offenses and avoiding their technical definitions." Although
it is not totally persuasive that, as the Tenth Circuit stated in United
States v. Shoels,0 ° "[tihe fact that Congress expressly chose the broad
term 'steal' is . . . the most persuasive reason for finding. . . [that false

94. See supra note 65.
95. Van Vechten v. American Eagle Fire Ins. Co., 239 N.Y. 303, 305, 146 N.E. 432, 433

(1925). On the other hand, a real distinction between robbery and the other theft crimes
does exist because robbery involves danger to the person as well as to property. If Congress
truly had remained concerned only with gangsters, who usually commit violent theft crimes,
Congress probably would have left the statute in its original form, directed only at robbery,
and would not have added any property-only offense such as larceny.

96. W. LAFAvE & A. Scorr, supra note 15, at 675-77. The Model Penal Code consoli-
dates several common-law theft offenses into a single crime of theft. MODEL PENAL CODE §
223.1(1) (1962).

97. United States v. Patton, 120 F.2d 73, 76 (3d Cir. 1941).
98. Crabb v. Zerbst, 99 F.2d 562, 564 (5th Cir. 1938); W. LAFAvE & A. Scorr, supra

note 15, at 675-77.
99. Crabb v. Zerbst, 99 F.2d 562, 564 (5th Cir. 1938).

100. 685 F.2d 379 (10th Cir. 1982).
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pretenses] falls within the purview of the statute,""0 ' the choice of words
is some indication of an intent to reach all theft crimes. It seems unneces-
sary, when the language of the statute is fairly clear and would, to most
laymen, give notice of what is prohibited,1 0' to insist that the statute re-
ally covers something different, larceny, which is not mentioned in the
statute itself.

Several courts have found that the word "steal" as used in other federal
statutes has a broader meaning than larceny. In addition to United
States v. Maloney'0 and United States v. Bryan,'"' the two cases cited in
Bell, the Third Circuit has held that the words "takes and carries away,
with intent to steal and purloin" in 18 U.S.C. section 661105 were not a
codification of common-law larceny.'06 In Crabb v. Zerbst,0 7 the Fifth
Circuit stated that the words "steal" and "purloin" may be used in stat-
utes for the very purpose of covering unanticipated offenses that might go
unpunished because they did not fit the strict common-law definitions of
other terms such as "larceny."' 08 The Second Circuit in United States v.
Handler'9 held that taking "with intent to steal" was not synonymous
with technical larceny.110 The most important case on this issue is still
United States v. Turley because it is a Supreme Court decision. Although
the National Motor Vehicle Theft Act and the Bank Robbery Act were
passed to cure somewhat different evils, the contexts are not so essen-
tially dissimilar that the word "steal" should necessarily be interpreted in
opposite ways in the two statutes. The court in Bell, like some of the
other courts that have adopted Turley as controlling, did not discuss the
arguments against the precedential effect of Turley that were set forth in
LeMasters. Still, the Bell approach is the better one because it is more in
harmony with a congressional desire to protect federally insured property.
Enforcement of the statute will be more consistent, and more in line with
the average layperson's notion of what it means to steal, if the statute is
applied both to thieves who take a bank's money without its consent and
to those who use lies and misrepresentations to trick the bank into giving
the money willingly to the thief.

The Supreme Court has granted certiorari in United States v. Bell.'

101. Id. at 383 (emphasis added).
102. See 685 F.2d at 383.
103. 607 F.2d 222 (9th Cir. 1979), cert. denied, 445 U.S. 918 (1980); see supra note 81.
104. 483 F.2d 88 (3d Cir. 1973); see supra note 81.
105. 18 U.S.C. § 661 (1976).
106. United States v. Henry, 447 F.2d 283, 285-86 (3d Cir. 1971).
107. 99 F.2d 562 (5th Cir. 1938).
108. Id. at 565.
109. See supra text accompanying note 62.
110. 142 F.2d at 353; see also United States v. Scott, 592 F.2d 1139 (6th Cir. 1979).
111. 103 S. Ct. 444 (1982).
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The Court should follow the trend favoring broad interpretation of sec-
tion 2113(b) and affirm the case. At this time five circuits (Second,
Third, Fifth, Seventh, and Tenth) are on the broad construction side, and
only three circuits (Fourth, Sixth, and Ninth) are on the other side. The
trend is definitely toward the Fifth Circuit's position, with two circuits
(Third and Tenth) having joined in 1982. The Court should validate the
more modern reasoning of those circuits.

ANN T. RIBSTEIN


