
NOTES

ACLU v. Rabun County
Chamber of Commerce, Inc.: Surviving

the Winter of Valley Forge

In ACLU v. Rabun County Chamber of Commerce, Inc.,1 the Eleventh
Circuit faced a difficult decision on standing to sue under the establish-
ment clause of the United States Constitution.2 In ACLU, five individu-
als, including four clergymen, and a civil rights protection organization
represented by its executive director, brought suit to.challenge the erec-
tion and maintenance of a large latin cross upon state park grounds. The
district court found that plaintiffs had standing based upon their "spiri-
tual stake in First Amendment values."' During the pendency of the ap-
peal to the Eleventh Circuit, however, the United States Supreme Court
overruled a similar decision by the Third Circuit in Valley Forge Chris-
tian College v. Americans United for Separation of Church and State,
Inc.4 In ACLU, the Eleventh Circuit was forced to interpret the new defi-
nition of establishment clause standing developed by the Supreme Court
in Valley Forge. Although Valley Forge made every basis for the district
court's holding unreliable,8 the Eleventh Circuit granted two of the plain-
tiffs in ACLU standing to challenge the blatant establishment clause vio-

l. 698 F.2d 1098 (11th Cir. 1983), aff'g on rehearing, 678 F.2d 1379 (11th Cir. 1982). On
rehearing, the Eleventh Circuit reprinted its original opinion, adding further factual and
legal support on the issue of standing.

2. "Congress shall make no law respecting an establishment of religion ..... U.S.
CONST. amend. I. The establishment clause was ruled binding on the states by incorporation
into the fourteenth amendment in Everson v. Board of Educ., 330 U.S. 1 (1947).

3. ACLU v. Rabun County Chamber of Commerce, Inc., 510 F. Supp. 886, 890 (N.D. Ga.
1981), aff'd, 678 F.2d 1379 (11th Cir. 1982), afl'd on rehearing, 698 F.2d 1098 (1983), (quot-
ing Association of Data Processing Serv. Orgs. v. Camp, 397 U.S. 150, 154 (1970)).

4. 454 U.S. 464 (1982), rev'g Americans United for Separation of Church and State, Inc.
v. HEW, 619 F.2d 252 (3d Cir. 1980).

5. 698 F.2d at 1108.
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lation at issue6 The court thus significantly broadened standing to in-
clude potential injuries, for none of the plaintiffs had seen the cross
before suit was filed. This new type of standing also required the court to
consider new factors to determine whether plaintiffs had standing.

ACLU presented little question whether the defendants had violated
the establishment clause. In 1979, the Rabun County Chamber of Com-
merce, with the oral and written approval of the Georgia Department of
Natural Resources, erected a large latin cross on a site in Black Rock
Mountain State Park.7 The cross was described by the district court as "a
formidable structure" which had dimensions of approximately twenty-six
feet in width and thirty-five feet in height.' When illuminated by its
thirty-one 175 watt mercury vapor tubes,10 it was visible for several miles,
including part of neighboring North Carolina.1 The American Civil Lib-
erties Union of Georgia protested to the Georgia Department of Natural
Resources and the Rabun County Chamber of Commerce about the place-
ment of the cross on state property."2 The Department of Natural Re-
sources subsequently ordered the removal of the cross, but when the
Chamber of Commerce refused to remove it, the state did not pursue the
matter."8

The ACLU then filed suit seeking a permanent injunction against the
maintenance of the cross on public property. Joining the ACLU as plain-
tiffs were the executive director of the Georgia ACLU, in that capacity
and individually, two Protestant ministers, a Roman Catholic priest, and
a Jewish rabbi.1 ' Defendants, the Governor of the State of Georgia, the
Commissioner of the Georgia Department of Natural Resources, and the
Rabun County Chamber of Commerce, Inc.,' 5 contended that the estab-
lishment clause had not been violated because the cross served the secu-
lar purpose of promoting tourism, not a religious purpose. 6 The trial

6. After finding that two of the plaintiffs had standing, the court did not reach the issue
of standing of the other individual plaintiffs or of the ACLU. Id. at 1108-09.

7. Id. at 1101.
8. 510 F. Supp. at 888.
9. 698 F.2d at 1101 n.1.
10. The cross was illuminated for two and a half to four hours nightly. Id.
11. Id. at 1101, 1103 n.9.
12. Id. at 1101.
13. In fact, the state of Georgia fought the ACLU's requested injunction on the grounds

that the establishment clause had not been violated. The state, through the Governor and
the Commissioner of the Department of Natural Resources as named defendants, was a
defendant in the district court, but did not join the appeal to the Eleventh Circuit. Id.

14. 510 F. Supp. at 888.
15. The state of Georgia was erroneously listed as an appellant in the first Eleventh

Circuit opinion, 678 F.2d at 1379.
16. 510 F. Supp. at 889. The defendants also considered declaring the cross a memorial

to the dead, thereby hoping to establish a secular purpose. 698 F.2d at 1102. See Eugene
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judge, however, concluded that the cross was erected for religious pur-
poses.17 Ruling that "the principal and primary effect of the cross atop
Black Rock Mountain [was] to advance a religion, '" and that its pres-
ence resulted in excessive entanglement of the state of Georgia with the
Christian religion,1' the court ordered defendants to remove the cross
from the state park.

Defendants argued that the plaintiffs lacked standing because only one
of the plaintiffs had seen the cross personally prior to filing suit. That
sighting was made from an airplane window.' 0 Only after the case was
filed did any of the other plaintiffs view the cross personally."1 Plaintiffs
responded with testimony that two of them, including the one who first
saw the cross, were campers" and that they were being denied the benefi-
cial use of the park land by the presence of the cross.2' The trial court
found all of this to be irrelevent and based its decision instead on the
plaintiffs' 'spiritual stake' in the establishment clause issue: "[T]he indi-
vidual plaintiffs in the instant case gave testimony on their concerns with
the separation of church and state, and this is sufficient to demonstrate
standing to sue."'"

The standing issue raised in ACLU is but one facet of the justiciability
doctrine originating in the case or controversy language of the United
States Constitution." The Supreme Court has held that article III, sec-

Sand & Gravel Co. v. City of Eugene, 276 Or. 1007, 558 P.2d 338 (1976), cert. denied, 434
U.S. 876 (1977).

17. 510 F. Supp. at 891. The trial court found that the cross had been dedicated at
Easter sunrise services in 1979, although construction was not yet complete. Id. at 889. In
fact, the cross replaced an earlier cross that had served as the location of Easter services in
the park for some 20 years before falling into disrepair and being removed some time be-
tween 1974 and 1976. 698 F.2d at 1101.

18. 510 F. Supp. at 891.
19. Id. at 892.
20. 698 F.2d at 1107.
21. Supplemental Brief of Appellees at 5, 6, ACLU v. Rabun County Chamber of Com-

merce, Inc., 698 F.2d 1098 (11th Cir. 1983).
22. Id. at 4, 6.
23. Complaint, U 31-32, ACLU v. Rabun County Chamber of Commerce, Inc., 510 F.

Supp. 886 (N.D. Ga. 1981).
24. 510 F. Supp. at 890. The court also stated in regard to one plaintiff who did not

testify to his concern with establishment clause values that his status as a clergyman was
sufficient to grant him standing. Id. at n.6.

25. The judicial Power shall extend to all Cases, in Law and Equity, arising under
this Constitution, the Laws of the United States, and Treaties made, or which
shall be made, under their Authority;-to all Cases affecting Ambassadors, other
public Ministers and Consus:-to all Cases of admiralty and maritime Jurisdic-
tion;-to Controversies to which the United States shall be a Party; to Controver-
sies between two or more States;-between a State and Citizens of another
State;-between Citizens of different States,-between Citizens of the same State
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tion two limits the jurisdiction of the federal courts to proceedings in
which a proper adversary relationship exists between the parties:

[I]n terms of Article III limitations on federal court jurisdiction, the
question of standing is related only to whether the dispute sought to be
adjudicated will be presented in an adversary context and in a form his-
torically viewed as capable of judicial resolution. It is for that reason
that the emphasis ... is on. .. "a personal stake in the outcome of the
controversy."'

To ensure the existence of a 'personal stake,' the Supreme Court has re-
quired that plaintiffs show injury in fact caused by the challenged ac-
tions to attain standing.1 7 The Court has further delimited the power to
bring suit by requiring plaintiffs to allege more than an injury suffered by
members of the general public.1

The proposition that a plaintiff must bring a personal, not a public,
action was emphasized by the Court in Sierra Club v. Morton.3 0 The Si-
erra Club challenged Forest Service and Interior Department approval of

claiming Lands under Grants of different States, and between a State, or the Citi-
zens thereof, and foreign States, Citizens, or Subjects.

U.S. CONST. art. III, § 2. The Supreme Court has used this language to define its jurisdiction
and to refuse to render decisions not only to plaintiffs without standing to complain of the
governmental action at issue, but also to refuse to render advisory opinions or hear collusive
suits, moot cases, political questions, and actions not yet ripe for adjudication. See generally
J. NOWAK, R. ROTUNDA & J. YOUNG, HANDBOOK ON AMERICAN CONSTITUTIONAL LAW, 54-83
(1978); L. TIE, AMERICAN CONSTITUTIONAL LAW §§ 3-7 to -17 (1978).

26. Flast v. Cohen, 392 U.S. 83, 101 (1968). The Court's historical analysis in Flast is
questioned in Berger, Standing to Sue in Public Actions: Is it a Constitutional Require-
ment?, 78 Yale L.J. 816, 827 (1969). Berger states that, according to the common law at the
time of the Constitution, standing was not required to litigate a 'public' action, a case in
which the public is injured, at least theoretically, by the illegal actions of the government.
Other commentators also have argued that standing should not be required to litigate public
actions or that different standards should be used. See Jaffe, Standing Again, 84 H Av. L.
REv. 633 (1971); Jaffe, The Citizen as Litigant in Public Actions: The Non-Hohfeldian or
Ideological Plaintiff, 116 U. PA. L. REv. 1033 (1968); Jaffe, Standing to Secure Judicial
Review: Private Actions, 75 HARV. L. REv. 255 (1961); Jaffe, Standing to Secure Judicial
Review: Public Actions, 74 HARV. L. REv. 1265 (1961); Monaghan, Constitutional Adjudi-
cation: The Who and When, 82 YALE L.J. 1363 (1973); Parker & Stone, Standing and
Public Law Remedies, 78 COLUM. L. REv. 771 (1978); Scott, Standing in the Supreme
Court-A Functional Analysis, 86 HARv. L. REv. 645 (1973); Tushnet, The Sociology of
Article III: A Response to Professor Brilmayer, 93 HAav. L. REv. 1698 (1980); Tushnet,
The New Law of Standing: A Plea for Abandonment, 62 CORNELL L. REv. 663 (1977).

27. Association of Data Processing Serv. Orga. v. Camp, 397 U.S. 150, 152 (1970).
28. L. TRIBE, supra note 25, § 3-19 at 85 (1978). The fact that a large group is injured,

however, will not prevent the plaintiff from attaining standing. See United States V. Stu-
dents Challenging Regulatory Agency Procedures (SCRAP), 412 U.S. 669 (1973).

29. See supra note 26.
30. 405 U.S. 727 (1972).



a plan to develop a ski resort in the Sequoia National Forest, and as-
serted "that this was a 'public' action involving questions as to the use of
natural resources, and that the Club's longstanding concern with and ex-
pertise in such matters were sufficient to give it standing as a 'representa-
tive of the public.' ",' The Court rejected the Sierra Club's theory of
standing and upheld the requirement that "a party seeking review must
allege facts showing that he is himself adversely affected."3 2 The Sierra
Club had refused to allege any injury personal to itself or its members,
believing that its status as a public representative should be enough to
allow it to contest the development."

The amount of personal injury required to contest governmental action
has varied through the years. The law of standing has developed com-
pletely on a case by case basis, and the results therefore are difficult to
harmonize. Every advance or retreat made in the area has been made
"with specific reference to the status asserted by the party whose stand-
ing is challenged and to the type of question he wishes to have adjudi-
cated. 8 4 The Court seems to have accepted Professor Davis' theory that
"an identifiable trifle is enough for standing to fight out a question of
principle." 8

United States v. Students Challenging Regulatory Agency Procedures
(SCRAP)3 s "represents an all-time high in Supreme Court liberality on
the subject of standing. 3 7 In SCRAP, five law students challenged the
constitutionality of a surcharge on railroad freight rates allowed by the
Interstate Commerce Commission. The students alleged injury by in-
creased costs of products shipped by rail, by increased air pollution, and
by a decrease in the use of recyclable materials, resulting in "unwarranted
mining, lumbering, and other extractive activities," which damaged the
forests and streams each student used for recreation.3 8 The Government
argued that SCRAP's allegations were vague and unsubstantiated, but
the Court held that the injury to the students' right to use public recrea-
tion areas was enough to satisfy the threshold requirement of standing.3 '

31. Id. at 736 (quoting Citizens Committee for the Hudson Valley v. Volpe, 425 F.2d 97,
105 (2d Cir. 1970)).

32. Id. at 740.
33. Id. at 735 n.8. When the Club later alleged personal injury, it was held to have stand-

ing. Sierra Club v. Morton, 348 F. Supp. 219 (N.D. Cal. 1972).
34. Flast v. Cohen, 392 U.S. 83, 101 (1968).
35. United States v. Students Challenging Regulatory Agency Procedures (SCRAP), 412

U.S. 669, 689 n.14 (1973), (quoting K. DAVIS, ADMINISTRATIVE LAW TREATISE § 22.09-5
(Supp. 1970)).

36. 412 U.S. 669 (1973).
37. K. DAVIS, ADMINISTRATIVE LAW OF THE SEVENTIES § 22.02-2 (1976).
38. 412 U.S. at 676.
39. Id. at 689-90.
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In other cases, however, the Court has not been so liberal. In Warth v.
Seldin,40 three classes of plaintiffs-residents, prospective residents, and
homebuilders-challenged zoning rules of the city of Penfield, New York,
and alleged that the ordinances prevented the construction of low- and
medium-priced housing in the city. The resident plaintiffs complained of
being deprived of the right to live in a community desegregated both by
race and economic position. The nonresidents, some of whom worked in
the city, alleged economic injury both in commuting costs and in the fu-
tile search for a home in Penfield. The builders asserted the inability to
build low-cost housing in the city. The Court, in a five to four decision,
concluded that the injuries alleged were too abstract and too far removed
from the ordinances complained of to confer standing upon the
plaintiffs.41

In so holding, the Court relied upon a 'second prong' of the standing
test to complement the 'first prong,' injury in fact: that the relief re-
quested actually remedy the harm to the plaintiffs.42 This second re-
quirement was used to reject the plaintiffs' claim to standing in Warth.
The Court ruled that the requested relief would not necessarily help
plaintiffs because there was no showing that, but for the ordinances, any
of the builders would have constructed low- or medium-income housing
or that, if they had, the nonresident plaintiffs could have afforded it.4"
The dissenters accused the majority of "an indefensible hostility to the
claim on the merits," and of using standing to avoid deciding the case
on the merits.

In a 1982 decision, Havens Realty Corp. v. Coleman," the Court
granted standing to plaintiffs who made the same allegations of harm as
the resident plaintiffs in Warth: the deprivation of the advantages of an
integrated neighborhood."" In Havens, plaintiffs accused defendant apart-
ment complex owner of 'steering' potential black renters away from the
complex. The Justices considered the alleged neighborhood injuries to be
more closely related to defendants' actions than to the zoning ordinances
in Warth, despite the fact that plaintiffs in Warth were actual
homeseekers,47 while plaintiffs in Havens were only testers who would not

40. 422 U.S. 490 (1975).
41. Id. at 504.
42. Id. at 505.
43. Id. at 506.
44. Id. at 520 (Brennan, J., dissenting).
45. 455 U.S. 363 (1982).
46. These were alleged to be the "important social, professional, business and economic,

political and aesthetic benefits of interracial associations that arise from living in integrated
communities free from discriminatory housing practices." Id. at 369 (quoting Brief of Appel-
lees at 17).

47. 422 U.S. at 502-08.
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have moved into the complex regardless of defendants' illegal actions.4 8

The difference in the cases lies in the fact that Havens was brought under
the Fair Housing Act of 1968,11 which the Court has found to extend
standing "to the full limits of Art. III."O The Court in Havens thus ad-
mitted that the only constitutionally required standing limitation is in-
jury, in fact. The 'second prong,' relief that will remedy the harm to the
plaintiffs, is an artificial, "prudential barrier to standing."5 The Court
found Havens to be strictly analogous to Gladstone, Realtors v. Village of
Bellwood,55 another steering case under the Fair Housing Act in which
the same allegations of injury to the plaintiffs (including the community
itself) were made. 3 Gladstone in turn relied on Trafficante v. Metropoli-
tan Life Insurance Co.," another substantially similar steering case.
Among the allegations of injury in Trafficante was that resident plaintiffs
"had suffered embarrassment and economic damage in social, business,
and professional activities from being 'stigmatized' as residents of a
'white ghetto.' "' In both Gladstone and Trafficante, the Court found
plaintiffs to have alleged sufficient injury to permit standing.

A demonstration of the use of the second prong to prevent standing is
Linda R.S. v. Richard D.56 In Linda, the court held that a mother had no
standing to complain of the state's failure to prosecute the father of her
illegitimate child for nonsupport because the father could opt for jail
rather than payment of support, thus failing to remedy the harm to the
mother and child. As in Warth, the Court unnecessarily restricted stand-
ing and failed to reach the merits of the case by taking the logical corol-
lary of the personal stake requirement, that the relief sought remove the
harm to the plaintiff, and stretching it by hypothesizing a remotely possi-
ble situation in which the otherwise efficacious relief would not aid the
plaintiff.

On the other end of the spectrum from Linda is Planned Parenthood v.
Danforth,5 7 in which physicians specializing in abortions were held to
have standing to challenge a state abortion consent statute. The Missouri
statute required parental consent for abortions performed on unmarried
minors and spousal consent for married women. Plaintiff doctors brought

48. 455 U.S. at 373-75.
49. 42 U.S.C. §§ 3601-3619 (1976 & Supp. V 1981).
50. 455 U.S. at 372 (quoting Gladstone, Realtors v. City of Bellwood, 441 U.S. 91, 103 n.9

(1979)).
51. Id. at 372.
52. 441 U.S. 91 (1979).
53. 441 U.S. at 95.
54. 409 U.S. 205 (1972).
55. Id. at 208.
56. 410 U.S. 614 (1973).
57. 428 U.S. 52 (1976).
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suit three days after the law went into effect and alleged no actual injury,
only potential, speculative injury. The Court upheld the doctors' standing
because the statute imposed criminal sanctions upon them, making the
potential injury "a sufficiently direct threat of personal detriment.""

Another test occasionally enunciated as the second or third prong of
the standing test is the zone test. First enunciated in Association of Data
Processing Service Organizations v. Camp,59 and its companion case,
Barlow v. Collins,60 the zone test requires that the plaintiff's interest be
within the zone of interests intended to be protected by the statute or
constitutional provision in question."1 Each time this test has been men-
tioned by the Supreme Court since Data Processing, either it has been
held not to apply"2 or the plaintiffs were held to pass the test. 3

The establishment clause often has been said to have special, less re-
strictive standing requirements than other constitutional and statutory
provisions." Justices and commentators have suggested that, either be-
cause of its fundamental nature65 or the characteristic lack of personal
injury in an establishment clause breach,6" less of a personal stake is re-
quired to bring suit under the establishment clause than otherwise would
be the case.

A plaintiff need not allege direct religious coercion to bring an estab-
lishment clause claim. In discussing the merits of the case rather than
standing, the Supreme Court in Engel v. Vitale 7 noted that "[tihe Estab-
lishment Clause, unlike the Free Exercise Clause, does not depend upon
any showing of direct governmental compulsion and is violated by the
enactment of laws which establish an official religion whether those laws
operate directly to coerce nonobserving individuals or not."68 Some ad-
verse effect, however, is required. Parents of schoolchildren were found to

58. Id. at 62 (quoting Doe v. Bolton, 410 U.S. 179, 188 (1973), the landmark abortion
case in which the court also granted standing to doctors to challenge an abortion statute
imposing criminal penalties upon them).

59. 397 U.S. 150 (1970).
60. 397 U.S. 159 (1970).
61. 397 U.S. at 153-54.
62. Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 39 n.19 (1976); United States

v. SCRAP, 412 U.S. 669, 686 n.13 (1973); Sierra Club v. Morton, 405 U.S. 727, 733 n.5
(1972).

63. Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 100 (1979); Boston Stock
Exch. v. State Tax Comm'n, 429 U.S. 318, 320 n.3 (1977).

64. See infra notes 65-79 and accompanying text.
65. See, e.g., Flast v. Cohen, 392 U.S. 83, 115 (1968) (Fortas, J., concurring).
66. See, e.g., Note, Americans United for Separation of Church & State, Inc. v.

HEW: Standing to Sue Under the Establishment Clause, 32 HASTINGS L.J. 975, 987
(1981).
67. 370 U.S. 421 (1962).
68. Id. at 430.
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have standing in cases concerning Bible reading,6' prayer, 0 and religious
instruction 1 in public schools. One parent of a child lost her standing,
however, upon the child's graduation."2 Although the plaintiff must allege
some effect, "the requirements for standing. . do not include proof that
particular religious freedoms are infringed.$7

3

In Flast v. Cohen,7 4 an establishment clause case, the Court for the first
and last time granted plaintiffs standing to sue based on their status as
taxpayers. In Flast, plaintiffs challenged federal expenditures for text-
books for parochial schools. The only injury alleged was in the taxation to
provide the funding for the texts.7 5 The establishment clause basis of the
suit was important to the granting of standing because the Court ruled
that the establishment clause was a specific limitation upon the taxing
power of Congress.7 6 Justice Fortas would have gone further and held
that "the vital interest of a citizen in the establishment issue, without
reference to his taxpayer's status, would be acceptable as a basis for this
challenge. '77 Justice Stewart found the taxpayer status of the plaintiffs
important, but would have limited taxpayer standing to establishment
clause cases. 7' Justice Douglas would have broadened taxpayer standing
to include all "private attorneys general."' To date, Flast is the only case
in which the Supreme Court has recognized taxpayer standing.

Lower federal courts are fond of quoting language from Association of
Data Processing Service Organizations v. Camp"0 : "A person or a fam-
ily may have a spiritual stake in First Amendment values sufficient to
give standing to raise issues concerning the Establishment Clause."' 1 Re-
lying upon intimations of such easy standing in establishment clause
cases, the lower courts have consistently allowed standing liberally. In

69. Abington School Dist. v. Schempp, 374 U.S. 203 (1963).
70. 370 U.S. 421 (1962).
71. Illinois ex rel McCollum v. Board of Educ., 333 U.S. 203 (1948); see also Zorach v.

Clauson, 343 U.S. 306 (1952) (release of children during school hours to attend religion
classes).

72. Doremus v. Board of Educ., 342 U.S. 429 (1952).
73. Abington School Dist. v. Schempp, 374 U.S. 203, 224 n.9 (1963).
74. 392 U.S. 83 (1968).
75. Id. at 85-86.
76. Id. at 105.
77. Id. at 115-16 (Fortas, J., concurring).
78. Id. at 114 (Stewart, J., concurring).
79. Id. (Douglas, J., concurring).
80. 397 U.S. 150 (1970).
81. Id. at 154; see Americans United for Separation of Church and State, Inc. v. HEW,

619 F.2d 252, 264 (3d Cir. 1980), rev'd sub nom. Valley Forge Christian College v. Americans
United for Separation of Church and State, Inc., 454 U.S. 464 (1982); Allen v. Hickel, 424
F.2d 944, 946 n.1 (D.C. Cir. 1970). The district court in ACLU relied on this language. 510
F. Supp. at 890.
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Anderson v. Salt Lake City Corp.,8" the Tenth Circuit granted standing
to plaintiffs whose only alleged injury was in viewing a monolith inscribed
with religious symbols erected on courthouse grounds. In a similar deci-
sion, Allen v. Hickel,83 the D.C. Circuit granted standing to local resi-
dents who complained of a life-sized nativity scene in a national park
near the White House. The court in Allen rejected the government's sug-
gestion that if plaintiffs did not wish to see the creche, they should not
walk near it: "Plaintiffs were entitled, as members of the public, to en-
joy the park land and its devotion to permissible public use."84 In another
case, local residents were granted standing in a complaint regarding dele-
gation of control of the Boston Commons to the Archdiocese of Boston
for a papal visit and mass.85

The most liberal ruling to date came from the Third Circuit in Ameri-
cans United for Separation of Church and State, Inc. v. HEW.86 In
Americans United, the Third Circuit granted standing to an organization
and four of its members who alleged injury due to their special concern
for the establishment clause. Plaintiffs also asserted taxpayer status.
Plaintiffs challenged the transfer of surplus government property to a
sectarian educational institution. Valley Forge Christian College received
the property, a seventy-seven acre tract that was part of a former military
hospital, with 100 percent of the cost discounted on the basis of future
public benefit to be derived from its use.8 7 Although holding that plain-
tiffs did not fall within the taxpayer standing requirements of Flast v.
Cohen," the circuit court held that plaintiffs had alleged sufficient injury
in fact to their interest in a government that does not establish religion.89

Valley Forge Christian College obtained certiorari from the Supreme
Court. In Valley Forge Christian College v. Americans United for Sepa-
ration of Church and State, Inc.,** a five to four decision written by Jus-
tice Rehnquist, the Court held that injury to plaintiffs' concern for estab-
lishment clause values was insufficient for standing purposes. In
overruling the Third Circuit, the Supreme Court ruled that plaintiffs had

82. 475 F.2d 29 (10th Cir.), cert. denied, 414 U.S. 879 (1973).
83. 424 F.2d 944 (D.C. Cir. 1970).
84. Id. at 947 (emphasis added).
85. Baird v. White, 476 F. Supp. 442 (D. Mass. 1979). Although granting standing to a

Boston resident, the district court judge denied standing to a nonresident corporate presi-
dent, stating that he could find "no case that grants constitutional protection to the reli-
gious sensibilities of a business corporation." Id. at 445.

86. 619 F.2d 252 (3d Cir. 1980), rev'd sub nom. Valley Forge Christian College v. Ameri-
cans United for Separation of Church & State, Inc., 454 U.S. 464 (1982).

87. 454 U.S. at 468.
88. 392 U.S. 83 (1968).
89. 619 F.2d at 254.
90. 454 U.S. 464 (1982).
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failed to allege any injury in fact and that .the requirements for injury in
fact in establishment clause cases are as strict as in other areas. "[We]
know of no principled basis on which to create a hierarchy of constitu-
tional values or a complementary 'sliding scale' of standing which might
permit respondents to invoke the judicial power of the United States."' 1

The Court agreed that noneconomic injury could suffice to confer stand-
ing, but said that "[wle simply cannot see that respondents have alleged
an injury of any kind, economic or otherwise, sufficient to confer
standing."'

The Court was unimpressed with the argument that, often, no one will
meet the personal injury requirements of other standing decisions in es-
tablishment clause cases:

"The assumption that if respondents have no standing to sue, no one
would have standing, is not a reason to find standing.". . . This view
would convert standing into a requirement that must be observed only
when satisfied. Moreover, we are unwilling to assume that injured parties
are nonexistent simply because they have not joined respondents in their
suit. The law of averages is not a substitute for standing. 53

Importantly, the Court reaffirmed its holding in Abington School Dis-
trict v. Schempp,94 which granted standing to the parents of schoolchil-
dren to complain of classroom Bible reading. The majority also noted the
distinction between the parents of current schoolchildren in Abington
and the parents of former schoolchildren in Doremus v. Board of Educa-
tion'S: "The plaintiffs in [Abington] had standing, not because their
complaint rested on the Establishment Clause - for as Doremus demon-
strated, that is insufficient - but because impressionable schoolchildren
were subjected to unwelcome religious exercises or were forced to assume
special burdens to avoid them.""

Valley Forge was handed down by the Supreme Court on January 12,
1982,' after briefs had been submitted to the circuit court in its first
hearing of ACLU."8 Basing its decision on perceived distinctions between

91. Id. at 484.
92. Id. at 486 (emphasis in original).
93. Id. at 489 (quoting Schlesinger v. Reservists Committee to Stop the War, 418 U.S.

208, 227 (1974)).
94. 374 U.S. 203 (1963); see Valley Forge, 454 U.S. at 486-87 n.22.
95. 342 U.S. 429 (1952).
96. 454 U.S. at 486-87 n.22.
97. Id. at 464.
98. The district court decided ACLU on March 26, 1981; the Eleventh Circuit took the

case on appeal; the Supreme Court decided Valley Forge on January 12, 1982; the Eleventh
Circuit then took supplemental briefs on the issue of standing, and decided ACLU on June
21, 1982. On rehearing, it reprinted its original opinion with slight modifications on Febru-
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plaintiffs and injuries asserted in Valley Forge and in ACLU, the Elev-
enth Circuit affirmed the district court's conclusion that the ACLU plain-
tiffs had standing. The court granted standing because two of the five
individual plaintiffs were campers who make use of the public parks of
Georgia."

The court faced a choice between standing for reasons similar to Abing-
ton and lack of standing based on Valley Forge. Abington, the Eleventh
Circuit noted, was the only establishment clause case upholding standing
that was specifically approved by the Supreme Court in Valley Forge.'"
The court pointed to the two campers' testimony that they would not
camp at Black Rock Mountain State Park as long as the cross remained
in place, thus establishing an injury similar to that of the Abington
schoolchildren. Like the Abington schoolchildren, the camper plaintiffs in
ACLU were either "subjected to unwelcome religious exercise or were
forced to assume special burdens to avoid them."'' 1 The court found that
the campers had' "testified unequivocally that they would not camp in the
park because of the presence of the cross,"10 although they had never
camped there before, including the three years or more between the re-
moval of the old cross and the erection of the new one.103

It would be anomalous to require these plaintiffs either to compromise
their principles by subjecting themselves to the religious symbolism of
the cross or to demonstrate that they used the park prior to the erection
of the cross more than twenty-five years ago. The "case and controversy"
requirements of Article III cannot be reduced to such mere

ary 4, 1983.
At the same time, the Fifth Circuit was deciding another establishment clause standing

case, O'Hair v. White, 675 F.2d 680 (5th Cir. 1982) (en banc). In that case, the former Fifth
Circuit (including two of the circuit judges in ACLU) granted standing to atheist Madelyn
Murray O'Hair to challenge a section of the Texas Constitution, Tzx. CoNsT. art. 1, § 4, that
required public office holders to acknowledge the existence of a supreme being. O'Hair al-
leged that the provision infringed her voting rights by precluding her from running for office
or casting her vote for atheist candidates. Further, O'Hair alleged that the section excluded
atheists from jury service, and that she therefore could not receive a fair trial in actions then
pending against her in Texas courts. Finally, she alleged that she was precluded from jury
duty. 675 F.2d at 688-91. Although the standing issues in O'Hair were clearer than in
ACLU, the establishment issues were far more difficult.

99. 698 F.2d at 1103-04. On rehearing, the court also touched upon the fact that one of
the two camper-plaintiffs directed a religious camp in North Carolina, and could see the
cross from his cabin there. The court found that injury to be "particularly disturbing and
intrusive because it manifests itself at his special place of religious contemplation and re-
treat," but did not discuss it further. Id. at 1108.

100. 454 U.S. at 486-87 n.22.
101. 698 F.2d at 1108 (quoting Valley Forge, 454 U.S. at 487 n.22).
102. Id. at n.18.
103. See supra note 17.



technicalities. ' "

The court found that the two camper plaintiffs were more closely con-
nected to the subject matter of the action than were plaintiffs in Valley
Forge. The Valley Forge plaintiffs lived in different states and made no
use of the subject property, but the camper plaintiffs in ACLU were ac-
tual users of state park property. This theory of beneficial use of the
property to provide standing is much akin to the theory of the case in
Allen v. Hickel. In Allen, however, the plaintiffs won standing merely as
local residents with a right to use local public park lands. The Court in
Valley Forge held that mere nearby residence was not enough to confer
standing.10 1 The Valley Forge plaintiffs were different because they did
not allege use or potential use of the property, a deficiency the ACLU
plaintiffs overcame.

Defendants in ACLU argued that because plaintiffs lived over 100
miles from the state park, they were like the Valley Forge plaintiffs. As
the court noted, this argument ignores the relevance of the distance ques-
tion. The distance in Valley Forge "highlighted the total lack of connec-
tion between the plaintiffs and the subject matter of the action. ' " The
subject matter of ACLU, however, was a state park used for camping.
The character of a campground is completely different from the land in
Valley Forge or Anderson v. Salt Lake City Corp.1 0 7 in that the use of a
campground is not dependent upon the proximity of the user to it.108 A

104. 678 F.2d at 1388 n.18. There was no evidence, however, that plaintiffs knew of the
earlier cross at the time of its existence. Their first knowledge of a cross in the park came by
way of anonymous phone calls and newspaper clippings in 1979. They could not, therefore,
have been prevented from using the park by the presence of a cross prior to 1979. Their
argument that they were potential park users should have been weakened by this fact, but
the court overlooked it.

105. 454 U.S. at 487 n.23.
106. 698 F.2d at 1107. In fact, distance has some relevance to the issue as a facet of the

question of potential park use in cases like this one in which plaintiffs have alleged no prior
use of the park. Distance is at least as relevant as state residence in a large state, where one
is unlikely to travel the length or breadth of the state to use a small state owned camp-
ground. Similarly, if residence is inconclusive on the issue of use, nonresidence is inconclu-
sive on the issue of nonuse. Nearby North and South Carolina campers seem as likely to
use Black Rock Mountain State Park as Georgia residents 300 miles away. Under the privi-
leges and immunities clause, Georgia can no more subject nonresidents to unwelcome reli-
gious influences than it can its own residents. U.S. CONST., art. IV, § 2.

107. See supra note 82 and accompanying text.
108. The property in Allen was arguably of the same type as the campground in ACLU.

Users of a park in the nation's capital could be expected to travel large distances:
[TIhe Ellipse park serves all citizens of the nation who come to the Nation's Capi-
tal... to visit its sites and monuments... . Citizens may sue to enjoin a gov-
ernment holding land in trust as a park from impermissibly diverting the use so as
to destroy their beneficial interests as park users.
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distance of 100 miles would not prevent a camper from receiving the ben-
eficial use of a campground.

That only one plaintiff had personally viewed the cross before filing
suit was even less important in the eyes of the court. "Each plaintiff
found his option to use the Georgia public parklands restricted, upon
learning of the cross, just as each parent in Abington found his or her
right to participate in the public school system jeopardized, even without
actually seeing teachers reading the Bible to schoolchildren.'' 1 The
question raised is one of knowledge of the actions adversely affecting the
plaintiffs versus the effect itself. The Abington plaintiffs were affected by
the Bible reading, however they received notice of it. In another case
cited by the court, the students in SCRAP'" were affected by the harm to
the environment of their recreation areas, not by the sight of the harm.
The court validly concluded that whether the plaintiffs saw the cross or
not, they were affected by it in their inability to camp in the park without
being "subjected to unwelcome religious exercise."'

The plaintiffs in ACLU weathered the winter of Valley Forge remarka-
bly well, considering that they had no indication that such a drastic turn
in the weather was approaching. Because of the black/white differences
between the district court opinion in ACLU and the Valley Forge opinion
thrust upon the Eleventh Circuit, plaintiffs successfully used two entirely
different theories of standing in litigating the case. Plaintiffs stayed in
court only by the good fortune of having among them a Unitarian minis-
ter and an ACLU director who were also campers. The Valley Forge
plaintiffs were not so lucky. They, like the ACLU plaintiffs, began only
with an interest in establishment clause values. Unlike the ACLU plain-
tiffs, however, the Valley Forge plaintiffs could allege no personal injury
based on the denial of their own use of the land. Based on the Third
Circuit's reasoning in granting standing to Americans United for Separa-
tion of Church and State, Inc., that organization could have intervened in
any establishment clause case. Though pleading a personal stake, as it did
in Valley Forge, Americans United essentially would have become one of
the private attorneys general envisioned by Professor Jaffe" 2 and Justice

424 F.2d at 947.
109. 698 F.2d at 1107 n.17.
110. 412 U.S. 669 (1973); see supra text accompanying notes 36-39.
111. Valley Forge, 454 U.S. at 486-87 n.22. Two questions belie the irrelevance of the

sighting argument: First, could a blind camper be adversely affected by the cross, and sec-
ond, how does one sight invisible harms such as thermal pollution? See Duke Power Co. v.
Carolina Envtl. Study Group, Inc., 438 U.S. 59 (1978) (granting standing to complain of
thermal pollutants).

112. L. JAFFE, JUDICIL CONTROL OF ADMINIsTRATIvE ACTION 459-545 (1965); see also au-
thorities cited supra note 26.
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Douglas.'" Such a result was unrealistic. Despite the individual justices
and professors who have advocated that result, a majority of the Court
has never come close to allowing unqualified standing, outside the iso-
lated and seemingly abandoned taxpayer suit, Flast. Still, the Third Cir-
cuit can be forgiven for a bit of confusion, for, as Justice Rehnquist read-
ily admitted, "[w]e need not mince words when we say that the concept
of 'Art. III standing' has not been defined with complete consistency in
all the various cases decided by this Court which have discussed it."11 '

On the other hand, Valley Forge sounded a potentially ominous note
for future establishment clause standing cases. Establishment clause cases
apparently have been thrown into the same inconsistent muddle as all
other standing cases,1"' in which each new case is potentially a redefini-
tion of the injury in fact requirement. With ACLU, the Eleventh Circuit
did an admirable job of picking its path through the mire using the only
two sure guides available, Valley Forge and Abington. Yet, ACLU contin-
ued the lower court trend of finding standing liberally. The Supreme
Court had allowed the lower courts to do so before Valley Forge. Perhaps
Valley Forge was simply too extreme; perhaps the Supreme Court means
to rein in the circuits on the issue of standing.

Plaintiffs' beneficial interest in the use of public land is a type of injury
not yet heard by the Supreme Court," ' but it does represent an injury in
fact, and if a trifle is indeed enough, it deserves to be redressed as it was
in ACLU. The important distinction between ACLU and other beneficial
use and environmental cases like Anderson, Sierra Club, and SCRAP is
that plaintiffs in ACLU did not allege their own use of the public land in
question, nor did they state any intention of using the park after the re-
moval of the cross. In Sierra Club, on remand, individual plaintiffs who
used the land in question were granted standing. The Anderson and
SCRAP plaintiffs likewise alleged use of public lands in question. The
Eleventh Circuit in ACLU accepted as a substitute plaintiffs' charge that
the presence of the cross in the park prevented them from using it with-
out "subjecting themselves to the religious symbolism of the cross."11" Al-
though the court's view of the facts is somewhat generous to plaintiffs, its
reasoning is a logical extension of Abington and Allen. But one must rec-

113. Flast v. Cohen, 392 U.S. 83, 114 (Douglas, J., concurring); Schlesinger v. Reservists
Committee to Stop the War, 418 U.S. 208, 234 (1974) (Douglas, J., dissenting).

114. Valley Forge, 454 U.S. at 475.

115. Id.
116. Note, Americans United for Separation of Church & State, Inc. v.

HEW: Standing to Sue Under the Establishment Clause, 32 HASTINGS L.J. 975, 988
(1981). The court denied certiorari in Anderson v. Salt Lake City Corp., 475 F.2d 29 (10th
Cir.), cert. denied, 414 U.S. 879 (1973).

117. 698 F.2d at 1108 n.18.
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ognize that the case is an extension, moving from injury from actual use
of public property to injury from prevented use of public property. Per-
haps a defendant in a future prevented use case will argue that it suffers
another justiciability deficiency that it is not yet ripe for adjudication.1 1 s

A ripeness argument might work in any given prevented use case, but
when plaintiffs' use of the public land is truly denied, the injury has al-
ready occurred and plaintiffs should meet both the ripeness and standing
requirements. Given the Supreme Court's unpredictability in the area
over the last thirteen years, however, perhaps the most important thing
to remember is that "[gieneralizations about standing to sue are largely
worthless as such."''

BENJAMIN W. STUDDARD

118. See supra note 25.
119. Association of Data Processing Serv. Orgs. v. Camp, 397 U.S. at 151.
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