Applicability of Title VII to the
Partnership Selection Process

I.

INTRODUCTION

Federal courts traditionally have been unreceptive to allegations of Title VIII violations when the violating party is associated with the practice
of law.2 The legal profession's avoidance of Title VII's prohibitions is remarkable as evidenced by the fact that fifteen years after the passage of
Title VII, nearly half of the nation's largest law firms were without the
first woman partner.3 This apparent, judicially-created exemption has
been justified under a variety of theories including the finding of a compelling state interest 4 or the realization that the court lacks expertise in
areas in which "highly subjective selection criteria are required." 5
The most notable justification for the exemption arises from an interpretation of Title VII that requires the existence of a common-law em-

1. Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-1 to -17 (1976 & Supp. III
1979).
2. See Burke v. Friedman, 556 F.2d 867 (7th Cir. 1977); Richardson v. McFadden, 540
F.2d 744 (4th Cir. 1976); Parrish v. Board of Comm'rs, 533 F.2d 942 (5th Cir. 1976); Tyler v.
Vickery, 517 F.2d 1089 (5th Cir. 1975); Whitfield v. Illinois Bd. of Law Examiners, 504 F.2d
474 (7th Cir. 1974); EEOC v. Supreme Court of New Mexico, 17 Empl. Prac. Dec. (CCH)
8536, at 6767 (D.N.M. July 21, 1977); Woodard v. Virginia Bd. of Bar Examiners, 420 F.
Supp. 211 (E.D. Va. 1976). Contra Lucido v. Cravath, Swaine & Moore, 425 F. Supp. 123
(S.D.N.Y. 1977); EEOC v. Rinella & Rinella, 401 F. Supp. 175 (N.D. Ill. 1975); Kohn v.
Royall, Koegel & Wells, 59 F.R.D. 515 (S.D.N.Y. 1973), appeal dismissed, 496 F.2d 1094 (2d
Cir. 1974).
3. Plaintiff's Petition for A Writ of Certiorari at 11, Hishon v. King & Spalding, 678 F.2d
1022 (11th Cir.), cert. granted, 51 U.S.L.W. 3544 (U.S. Jan. 24, 1983) (No. 82-940) [hereinafter cited as Petition for A Writ of Certiorari]. "In 1979, 15 years after the passage of Title
VII, 90 of the 200 largest law firms in the United States (including King & Spalding) had no
women partners; 67 other firms had only one woman partner." Id. (citing Epstein, The
PartnershipPush, SAvvY 29, 35 (March 1980)).
4. See Whitfield v. Illinois Bd. of Law Examiners, 504 F.2d 474, 477 (7th Cir. 1974);
Woodard v. Virginia Bd. of Bar Examiners, 420 F. Supp. 211, 214 (E.D. Va. 1976).
5. Note, Applicability of Federal Antidiscrimination Legislation to the Selection of a
Law Partner,76 MIcH. L. Rav. 282, 303 (1977). See Hishon v. King & Spalding, 24 Fair
Empl. Prac. Cas. (BNA) 1303, 1304 (N.D. Ga. 1980); Canty v. Olivarez, 452 F. Supp. 762,
769 (N.D. Ga. 1978); Woodard v. Virginia Bd. of Bar Examiners, 420 F. Supp. 211, 214 (E.D.
Va. 1976).
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ployer/employee relationship. According to the courts, however, this relationship does not exist between a partner and a partnership. Title VII
specifically states:
It shall be an unlawful employment practice for an employer(1) to fail or refuse to hire or to discharge any individual, or otherwise
to discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such individual's race, color, religion, sex, or national origin; or
(2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee,
because of such individual's race, color, religion, sex,
7
or national origin.
Since the statute strictly addresses only unlawful employment practices,
the finding that an employment relationship does not exist effectively denies plaintiff redress under Title VII.8 Although some courts have begun
to interpret the statute liberally to find employment relationships beyond
those found at common law,9 many courts consistently view the requisite
employment relationship with common-law eyes.10
In the recent case of Hishon v. King & Spalding," the district court
and court of appeals had the opportunity to examine this elusive employment relationship concept. In Hishon, plaintiff attempted to persuade the
courts to extend Title VII to the partner selection process of a large interstate law firm.12 In dismissing the complaint under Federal Rule of Civil
Procedure 12(b)(1) for lack of subject matter jurisdiction,13 both courts
rejected any extension of Title VII to partnership selection decisions even
though precedent had been set for that interpretation. 4 The district
court viewed the conflict as one between King & Spalding's existing partners' constitutional right to freedom of association and the "doubtful and
6. See Tyler v. Vickery, 517 F.2d 1089, 1096 (5th Cir. 1975).
7. 42 U.S.C. § 2000e-2(a) (1976).
8. See Tyler v. Vickery, 517 F.2d 1089, 1096 (5th Cir. 1975); EEOC v. Supreme Court of
New Mexico, 17 Empl. Prac. Dec. (CCH) V 8536, at 6769 (D.N.M. July 21, 1977).
9. See Sibley Memorial Hospital v. Wilson, 488 F.2d 1338 (D.C. Cir. 1973); Puntolillo v.
New Hampshire Racing Comm'n, 375 F. Supp. 1089 (D.N.H. 1974).
10. See Smith v. Dutra Trucking Co., 410 F. Supp. 513 (N.D. Cal. 1976), afl'd, 580 F.2d
1054 (9th Cir. 1978); Mathis v. Standard Brands Chem. Indus., Inc., 10 Empl. Prac. Dec.
(CCH) 10,306, at 5245 (N.D. Ga. 1975).
11. 24 Fair Empl. Prac. Cas. (BNA) 1303 (N.D. Ga. 1980), aff'd, 678 F.2d 1022 (11th
Cir.), cert. granted, 51 U.S.L.W. 3544 (U.S. Jan. 24, 1983) (No. 82-940).
12. 678 F.2d at 1024.
13. 24 Fair Empl. Prac. Cas. at 1307.
14. Lucido v. Cravath, Swaine & Moore, 425 F. Supp. 123 (S.D.N.Y. 1977).
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obscure" right of Hishon to receive the protection of Title VII.'5 The

Eleventh Circuit also was persuaded by the belief that since King &
Spalding was a voluntary association, its existing partners had the right
to select their fellow partners free of any restrictions. This belief was
based on the theory that Congress had not clearly expressed its "intent to
permit Title VII's intervention into matters of voluntary association.""'
This Comment explores the arguments made by Hishon in her attempt
to persuade the courts to intervene in the decisions of large law firms
regarding whether to offer associates the opportunity to become partners.
The first section of the Comment investigates the economic, structural
realities of King & Spalding by applying the concept of 'corporateness'
found in taxation cases to firms such as King & Spalding. The second
section considers whether an employment relationship exists between the
partners and the partnership and whether an employment opportunity
exists to advance from the associate level to the partner level and, if so,
whether this employment opportunity is within the contemplation of Title VII. The third and final section focusses on the termination process
and whether it results in the deprivation of any "employment opportunity" or any "term, condition, or privilege of employment" as provided by
Title VII.
II.

FACTUAL BACKGROUND

In 1972, Elizabeth A. Hishon began her legal career by accepting em17
ployment as an associate with the Atlanta law firm of King & Spalding.
King & Spalding, organized pursuant to a written partnership agreement
as a general partnership, was comprised of approximately fifty partners
and employed more than fifty associates and a substantial number of support personnel.' 8 At the time of Hishon's employment, King & Spalding
considered elevating an associate to partner status after that associate
had completed six years of employment." Integrated into this promotional scheme, however, was the requirement that if an associate was not
15. 24 Fair Empl. Prac. Cas. at 1306.
16. 678 F.2d at 1026.
17. Id. at 1024. Hishon graduated with honors from Columbia University School of Law.
Plaintiff's Complaint at 2, Hishon v. King & Spalding, 24 Fair Empl. Prac. Cas. (BNA) 1303
(N.D. Ga. 1980), affd, 678 F.2d 1022 (11th Cir.), cert. granted 51 U.S.L.W. 3544 (U.S. Jan.
24, 1983) (No. 82-940) [hereinafter cited as Complaint]. She began her employment with
King & Spalding in the real estate department on April 3, 1972, and continued to work in
that department until her departure on December 31, 1979. Complaint, supra at 3.
18. 678 F.2d at 1024. "King & Spalding was formed in 1885. At the time the complaint
was filed, King & Spalding had never admitted a woman to partnership throughout its almost 100-year history." Petition for A Writ of Certiorari, supra note 3, at 4.
19. Complaint, supra note 17, at 3.
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promoted, the associate would be allowed to remain with King & Spalding only for a reasonable time, during which time the associate presumably would secure a position elsewhere. 0 This system of promotion was
commonly referred to as the "up or out" policy.2 In May 1978, Hishon
became eligible for partner status. She was denied an invitation to join
the partnership as a partner, however, and was given the customary period of time to seek new employment. After failing to move the partnership to reverse its decision, Hishon left the firm on December 31, 1979.2
Before her departure, Hishon filed a sex discrimination claim with the
Equal Employment Opportunity Commission (EEOC).23 Thereafter, the
EEOC issued a Notice of Right to Sue and subsequently Hishon filed her
complaint in district court. The complaint alleged three causes of action.
Count one alleged numerous violations of Title VII, culminating in King
& Spalding's decision not to promote her to partner status.2 4 Counts two
and three alleged a violation of the Equal Pay Act "5 and a breach of contract,2 ' respectively. The relief Hishon sought included a declaration by
the court that the acts of King & Spalding were in violation of Title VII,
back pay, and compensation for future loss of earnings in lieu of reinstatement and promotion to partner status.' 7
King & Spalding filed a motion to dismiss on the ground that the selection of partners is not subject to Title VII.2 8 The district court dismissed

the complaint for lack of subject matter jurisdiction.2s The state law characterization of the law firm as a voluntary association convinced the district court that the constitutional prohibitions against inroads on "freedom of association" were applicable.' 0 The district court analogized a
20. 678 F.2d at 1024. "From 1944 until 1977, however, King & Spalding employed a
woman (Antha Mulkey) as the firm's only 'permanent associate."' Petition for A Writ of
Certiorari, supra note 3, at 4.
21. 678 F.2d at 1024.
22. Id.
23. Id. at 1024-25.
24. Hishon alleged that the firm violated Title VII as follows: (1) refusing to promote
her to a partner on or after May 25, 1979; (2) freezing her salary on or after Jan. 1, 1979; (3)
discharging her as an employee as of Dec. 31, 1979, and withdrawing a settlement offer in
retaliation of her filing a claim with the Equal Employment Opportunity Commission; (4)
discriminating against her in work assignments during her term as an associate; (5) refusing
to evaluate her performance in the same manner as the firm evaluated the performance of
the firm's male associates. Complaint, supra note 17, at 6-7.
25. 29 U.S.C. § 206(d)(1) (1976).
26. 678 F.2d at 1025.
27. Complaint, supra note 17, at 7-8.
28. 24 Fair Empl. Prac. Cas. at 1303.
29. Id. at 1307.
30. Id. at 1304.
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professional partnership to a "business marriage." ' It felt that without
evidence of a clear congressional intention concerning the applicability of
Title VII to partnership decisions," the "constitutional right to freedom
of association"88 should prevail.
4
On appeal, the Eleventh Circuit affirmed the district court's opinion.3
Hishon based her argument that Title VII was applicable to partnership
promotion decisions on four principal theories. 5 First, she urged the
court to accept the notion that in light of the firm's size, complexity, and
history, a law partnership such as King & Spalding was nothing less than
a corporation in disguise.s Second, even if the law firm were not viewed
as a corporation, the firm's partners (or at least its junior partners), in
reality, were employees of the partnership. The third and fourth theories
that Hishon urged to justify a determination that Title VII was applicable to partnership promotion decisions were founded on the effects of the
partnership's decision not to promote her. Not only was Hishon's salary
frozen during her last year of employment, but she was also a victim of
the firm's up or out policy. Hishon argued that "termination of employment as a result of failure to make partner falls within the ambit of an
unlawful discharge prohibited by Title VII. ' '87 Carefully avoiding the
freedom of association language used by the district court, the Eleventh
Circuit nevertheless found that the partnership form constituted a "vol-

31.

In a very real sense a professional partnership is like a marriage. It is, in fact,
nothing less than a "business marriage" for better or worse. Just as in marriage
different brides bring different qualities into the union-some beauty, some
money, and some character-so also in professional partnerships, new mates or
partners are sought and betrothed for different reasons and to serve differentneeds of the partnership. Some new partners bring legal skills, others bring clients. Still others bring personality and negotiating skills. In both, new mates are
expected to bring not only ability and industry, but also moral character, fidelity,
trustworthiness, loyalty, personality and love. Unfortunately, however, in partnerships, as in matrimony, these needed, worthy and desirable qualities are not necessarily divided evenly among the applicants according to race, age, sex or religion,
and in some they just are not present at all. To use or apply Title VII to coerce a
mismatched or unwanted partnership too closely resembles a statute for the enforcement of shotgun weddings.
Id. at 1304-05.
32. Id. at 1304.
33. Id. at 1306.
34. 678 F.2d at 1030. Counts two and three of the original complaint were informally
withdrawn and dismissed by Hishon prior to the appellate court's opinion. Id. at 1025 n.5.
35. Complaint, supra note 17, at 2-8.
36. If King & Spalding were viewed as "more nearly resembl[ing] a giant corporation,"
both partners and nonpartners would be viewed as employees. 24 Fair Empl. Prac. Cas. at
1304.
37. 678 F.2d at 1026.
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untary joinder of partners" that was outside the scope of Title VII."
III.

CORPORATENESS

In response to the argument that the "size and complexion of King &
Spalding's partnership is more akin to a corporation possessing a separate
and distinct identity and that its partners are more like employees than
owners,"' 9 the Eleventh Circuit stressed that King & Spalding was a voluntary association of lawyers. 40 Although the Eleventh Circuit avoided
the "freedom of association" language in the district court's opinion, it
apparently was influenced by that proposition. The court stated that
"[iln making this distinction [between employees of a corporation and
partners of a law firm], we do not presume to exalt form over substance. . . . The very essence of a partnership is the voluntary joinder of
all partners with each other."4 ' The Eleventh Circuit felt that in the
absence of clear congressional intent that Title VII apply to partnership
decisions, the partners of this voluntary association should be able to select the junior partners with whom they would associate free from any
L
restraints imposed under Title VII.
In summarily dismissing Hishon's application of the concept of
"corporateness"" to the facts of this case, the Eleventh Circuit recognized the relevance of the argument. If corporateness had been found, the
partnership decision would have been "relegated to nothing more than a
simple promotion,"" rendering Title VII applicable.45 The Eleventh Circuit, however, "heavily influenced by the notion that a partnership is a
'voluntary association,' "46 stated that it had the same reluctance to
equate partners with employees' 7 as did the Seventh Circuit in Burke v.
Friedman." This comparison highlights the Eleventh Circuit's rejection
of the corporateness theory. The Seventh Circuit in Burke dealt with a
situation in which a specific statutory prohibition was being addressed.
38. Id. at 1028.
39. Id. at 1026.
40. Id. at 1028.
41. Id.
42. But cf. County of Washington v. Gunther, 452 U.S. 161 (1981). The Supreme Court
stated that federal courts must "avoid interpretations of Title VII that deprive victims of
discrimination of a remedy, without clear congressional mandate." Id. at 178.
43. The term "corporateness" was used by the Fifth Circuit in Kurzner v. United States,
413 F.2d 97, 104-05 (5th Cir. 1969), to describe the aggregate of a number of corporate
attributes.
44. 678 F.2d at 1026 n.7.
45. Id. at 1026-27.
46. Petition for A Writ of Certiorari, supra note 3, at 9.
47. 678 F.2d at 1028.
48. 556 F.2d 867 (7th Cir. 1977).
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The case revolved around the issue of whether the employer had the required number of employees to fall within the scope of Title VII. " The
court in Burke concluded that "based on the facts of this particular case
0
• . .partners [in a small law firm] are not employees [of the firm].""

Because of the qualification the court placed on its conclusion, the opinion may be read broadly to imply that in certain situations the Seventh
Circuit would consider partners to be employees for purposes of Title VII.
In Jenkins v. Caddo-Bossier Association for Retarded Children,"' the
former Fifth Circuit recognized this distinction between the application
of Title VII to smaller institutions as opposed to larger, more impersonal
institutions. The court in Jenkins stated that "[tihe standards that are
suitable and practical for large organizations cannot be made a Procrustean bed for small ones." 2
In a federal law area somewhat analogous to employment discrimination," tax courts have not realized the "clear distinction"" between corporations and partnerships found by the courts in Hishon. For a number
of years, federal courts have been faced with the problem of whether the
form of a business organization or the substance of its operations would
determine the applicable tax rate.55 In the landmark case of Morrisey v.
Commissioner,5 6 the Supreme Court was faced with a situation in which
"tax-inspired entrepreneurs put a business enterprise in a trust but tried
to operate as much as possible like a corporation. ' 57 The Supreme Court
stated that the test should be one of resemblance, not one of identity,"
and outlined a four-part test to determine whether to tax an association
49. 42 U.S.C. § 2000e(b) (1976).
50. 556 F.2d at 870.
51. 570 F.2d 1227 (5th Cir. 1978).
52. Id. at 1229.
53. The Eleventh Circuit in Hishon stated that "[t]he status of 'an employee under Title
VII is a question of federal . . .law; it is to be ascertained through consideration of the
statutory language of the Act, its legislative history, existing federal case law, and the particular circumstances of the case at hand.'" 678 F.2d at 1027 (quoting Judge Tjoflat in Calderon v. Martin County, 639 F.2d 271, 272-73 (5th Cir. 1981)). Using this test, the Eleventh
Circuit found a "clear distinction" between employees of a corporation and partners of a law
firm. 678 F.2d at 1028.
54. 678 F.2d at 1028.
55. See Morrissey v. Commissioner, 296 U.S. 344 (1935); MCA, Inc. v. United States, 685
F.2d 1099 (9th Cir. 1982); Kurzner v. United States, 413 F.2d 97 (5th Cir. 1969); United
States v. Empey, 406 F.2d 157 (10th Cir. 1969); United States v. Kintner, 216 F.2d 418 (9th
Cir. 1954); Pelton v. Commissioner, 82 F.2d 473 (7th Cir. 1936); Outlaw v. United States,
494 F.2d 1376 (Ct. Cl. 1974).
56. 296 U.S. 344 (1935).
57. Kurzner v. United States, 413 F.2d 97, 100 (5th Cir. 1969).
58. 296 U.S. at 357.
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as a corporation." Thus the concept of a corporation was interpreted as
"sufficiently flexible to thwart the avoidance of corporate taxes by the
mere failure to incorporate. '"60 The four factors set forth in Morrisey include centralized management," continuity of life,62 transferability of interest,"2 and limited liability. 64 In subsequent cases, the finding of less
than all of these criteria has justified a finding of corporateness 68
In United States v. Empey, 66 the Tenth Circuit was faced with an Internal Revenue Service (IRS) challenge to the corporateness of a law firm.
The law firm was incorporated for the obvious purpose of becoming eligible for favorable tax treatment.6 7 As employees of the corporation, the
lawyers participated in profit sharing plans that were nontaxable to the
lawyer-employees. At the time the case was decided the IRS did not permit corresponding pension and profit sharing plans for partnerships or
sole practitioners.6 8 The court of appeals, in affirming the lower court's
determination that the law firm possessed sufficient corporate attributes
to satisfy the intent of the tax statutes, highlighted the following key elements: the firm's substantial control over its lawyer-employee's work en59. Id. at 360.
60. Kurzner v. United States, 413 F.2d 97, 100 (5th Cir. 1969).
61. 296 U.S. at 360. The Fifth Circuit has interpreted the attribute labelled as centralized management to mean only an opportunity for centralized management. Kurzner v.
United States, 413 F.2d 97, 103 (5th Cir. 1969). The court of claims in Outlaw v. United
States, 494 F.2d 1376, 1382-83 (Ct. Cl. 1974), referred to an Internal Revenue regulation
that defined centralized management in terms of a person or group with continuing and
exclusive authority to make the decisions necessary to carry out the purposes of the
business.
62. If events such as the death, insanity, bankruptcy, or departure of any member would
not result in dissolution, an organization has continuity of life. Outlaw v. United States, 494
F.2d 1376, 1383 (Ct. Cl. 1974). The Supreme Court has recognized the continuity of life of
partnerships with King & Spalding's complexion. In Bellis v. United States, 417 U.S. 85,
93-94 (1974), the Supreme Court stated that certain partnerships such as Wall Street law
firms "are often large, impersonal, highly structured enterprises of essentially perpetual
duration."
63. Presumably, the transferability of beneficial interests would not affect the continuity
of the enterprise. United States v. Empey, 406 F.2d 157, 166 (10th Cir. 1969).
64. "The concept of limited liability does not exist as an ideal form above and apart
from its legal and economic setting ... [Ljimitation of liability is a matter of state law."
Kurzner v. United States, 413 F.2d 97, 104 (5th Cir. 1969). Under certain circumstances,
Georgia law does limit liability for individuals associated with professional corporations. See
OFFICIAL CODE OP GA. ANN. § 14-10-7(b) (Michie 1982), GA. CODE ANN. § 84-4307(b) (Harrison Supp. 1982). Partnerships and professional associations, however, presumably buy liability insurance to attain only limited liability exposure.
65. Kurzner v. United States, 413 F.2d 97, 109 (5th Cir. 1969). See Treas. Reg. §
301.7701-2(a)(3) (1977).
66. 406 F.2d 157 (10th Cir. 1969).
67. Id. at 158-60, 165.
68. Id. at 165.
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vironment, including the assignment of clients, deadlines, and working
hours, and the review and modification of the work product; the firm's
determination of the amount of bonuses; the firm's obtaining short-term
loans in its own name; and other independent entity activities.69
Although the district court in Hishon was of the opinion that "anyone
denying that King & Spalding is a partnership would be laughed out of
any court in Georgia, as well as the Internal Revenue Service, where it
files partnership returns,' 7 0 the petitioners in Morrisey and Empey might
take issue. In fact, the Eleventh Circuit stated that "[w]e are well aware
that large law partnerships possess many attributes common to corporate
forms of business.

7'

King & Spalding is representative of the large law

firms of which the court was speaking. King & Spalding was organized
according to a written partnership agreement that superseded the Georgia law of partnerships and that gave the organization characteristics abnormal to a partnership and similar to those outlined in Morrisey and
Empey. 72 These characteristics include a recognition of perpetual existence, a trade name that does not include the name of any living partners,
centralized management and control by a management committee,"7 and
"a limitation on each partner's ownership interest in the assets of the
4
firm to the amount of his 'capital account'.M
The IRS, however, is not likely to dispute the characterization of King
& Spalding as a partnership. This acquiescence is primarily the result of
congressional enactments that now allow self-employed individuals to
fund nontaxed retirement accounts in much the same manner formerly
available only to corporate employees. 75 The incentive to incorporate
that was present in Empey is, therefore, not as relevant for most law
firms. In other words, the effect of this parity in tax treatment is that the
decision to incorporate or to unincorporate may no longer be based solely
on efforts to obtain tax advantages.
Under the Eleventh Circuit's reasoning in Hishon, however, a new factor has arisen that may influence the decision to incorporate. Under
Hishon the applicability of Title VII to management decisions is now
strictly determined by whether the business organization is a "voluntary
joinder of all partners. 76 Just as professional corporations developed as
69. Id. at 161.
70. 29 Fair Empl. Prac. Cas. at 1304.
71. 678 F.2d at 1026.
72. Petition for A Writ of Certiorari, supra note 3, at 5. The validity of the analogy to
tax law may hinge on the degree to which the partnership does not conform to and is not
organized pursuant to the Uniform Partnership Act. See Treas. Reg. § 301.7701-2 (1977).
73. Defendant's Answer at 6-7.
74. Petition for A Writ of Certiorari, supra note 3, at 5.
75. I.R.C. § 404(e) (West Supp. 1982).
76. 678 F.2d at 1028.
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an attempt by professionals to gain the tax advantages enjoyed by employees of corprations,'7 professional partnerships may develop as an attempt to avoid Title VII. The abrogation of corporate status is foreseeable as a method of allowing the former stockholder-employees to be free
to select, however discriminatorily, with whom they will associate. To allow the applicability of Title VII to "turn on an insubstantial difference
in the form of the business enterprise""8 would seem contrary to the in7
tent of Congress in passing Title VII. 1
IV.

PARTNERSHIP

To enlist the prohibitions contained in Title VII, a plaintiff must establish "either a potential or present employment relationship.""0 Accordingly, Hishon developed a second theory to support the application of
Title VII to partnership selection decisions, at least with respect to junior
partners. This second theory, anticipating the courts' reluctance to embrace the tax concept of corporateness, recognized the existence of the
partnership as the acknowledged form of business. Given the partnership
form, Hishon's arguments developed along two distinct lines.
The first approach focussed on the partner's status as an employee of
the partnership.8 ' Recognition of an employment relationship for purposes of Title VII logically would lead to the conclusion that the partnership "decision would then be relegated to nothing more than a simple
promotion." 82 Analysis of this approach reveals two threshold
problems-the definition of an employee under Title VII and the definition of a partnership. Hishon's second approach developed from the premise that an 'associate' of a law firm, who is an employee of that firm s8
77.

PROFESSIONAL CORPORATIONs HANDBOOK

(CCH) V 115 (1971).

78. Bellis v. United States, 417 U.S. 85, 101 (1974).
79. See Connecticut v. Teal, 102 S. Ct. 2525, 2531-32 (1982) (With respect to the purpose of Title VII, the Supreme Court spoke of the elimination of discriminatory barriers and
stated that "[tihe statute speaks, not in terms of jobs and promotions, but in terms of limitations and classifications that would deprive any individual of employment opportunities.") (emphasis in original); Franks v. Bowman Transp. Co., 424 U.S. 747, 763 (1976)
("Congress intended to prohibit all practices in whatever form which create inequality in
employment opportunity .... ");Rogers v. EEOC, 454 F.2d 234, 238 (5th Cir. 1971), cert.
denied, 406 U.S. 957 (1972) ("Title VII . . .should be accorded a liberal interpretation in
order to effectuate the purpose of Congress .... .
80. Note, supra note 5, at 285-86.
81. Id. at 286.
82. 678 F.2d at 1026 n.7.
83. An associate clearly can be an employee as defined in Title VII. See EEOC v. Rinella
& Rinella, 401 F. Supp. 175, 180 (N.D. Ill. 1975). See also Hishon v. King & Spalding, 24
Fair Empl. Prac. Cas. (BNA) 1303, 1305-06 (N.D.Ga. 1980). In distinguishing Hishon from
Lucido v. Cravath, Swaine & Moore, 425 F. Supp. 123 (S.D.N.Y. 1977), the court stated that
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to partner status, has been deprived of an
and who has not been elevated
"employment opportunity." 84 The deprivation of the employment opportunity of advancement to partnership status, therefore, is a possible violation of Title VII. The employment opportunity to advance arises from the
fact that King & Spalding offered the opportunity to be considered for
promotion to partnership "only to those whom it was attempting to recruit and induce to accept employment.""
A.

PartnerEmployed by Partnership

PartnerEmployee. The question of whether a partner is an employee
of the partnership reflects the problem courts traditionally have had with
the definition of an employee. Because the statute states only that an
employee is "an individual employed by an employer,"86 the interpretations given by the courts predictably have been varied.
Some courts have concluded that "employment" as used in the statute
requires that the traditional employer-employee relationship exist.8 ' This
conclusion represents a very limited jurisdictional view of Title VII (section 703(a)). Perhaps the leading case for the limited jurisdictional scope
of section 703(a) is Smith v. Dutra Trucking Co.8s Plaintiff in Smith was
a female independent trucker who supplied defendant trucking company
with hauling services. The duties of plaintiff were basically the same as
those of defendant's employees. Plaintiff filed a complaint alleging sex
discrimination after the president of the defendant company told plaintiff's husband that plaintiff could no longer drive the trucks for defenthe plaintiff in Lucida "was discharged as an associate because of his race and religion.
This, of course, made out a Title VII claim by itself .
24 Fair Empl. Prac. Cas. at 130
(emphasis in original).
84. 42 U.S.C. § 2000e-2(a)(2) (1976). An alternative ground would be that the associate
has been discriminated against with respect to the "terms, conditions, or privileges of employment." 42 U.S.C. § 2000e-2(a)(1) (1976).
85. Petition for A Writ of Certiorari, supra note 3, at 14. Although not recognizing the
opportunity to advance as an "employment opportunity" within the meaning of Title VII,
the majority in Hishon made the following statement:
We do have serious concerns about any representations made to the appellant
regarding her future consideration for partnership. We are well aware of the significance given a firm's partnership policy by a prospective associate in determining the proper career choice. If in fact these representations were deceptively
made, then perhaps an action in breach of contract or misrepresentation may provide a more appropriate vehicle for the appellant to drive toward a legal remedy.
678 F.2d at 1029.
86. 42 U.S.C. § 2000e(f) (1976).
87. See Burke v. Friedman, 556 F.2d 867 (7th Cir. 1977); Dumas v. Town of Mount
Vernon, 16 Fair Empl. Prac. Cas. (BNA) 778 (S.D. Ala. 1977); Smith v. Dutra Trucking Co.,
410 F. Supp. 513 (N.D. Cal. 1976), aff'd, 580 F.2d 1054 (9th Cir. 1978).
88. 410 F. Supp. 513 (N.D. Cal. 1976), afl'd, 580 F.2d 1054 (9th Cir. 1978).
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dant."s The United States District Court for the Northern District of California granted defendant's motion for summary judgment on the ground
that plaintiff was not an "employee" of defendant within the meaning of
section 701(f).9 In reaching this decision, the court focussed on the precise words of section 701(f) and interpreted them "in accordance with
common-law agency principles."9' 1 Under these principles, the court held
that plaintiff was an independent contractor rather than an employee of
defendant company because of the minimal control that defendant exercised over plaintiff during the subhauling.' The conclusion to be drawn
from the court's analysis is that a common-law "employee" is indispensible
to the existence of an "employment" relationship.93
Case
law, the language of Title VII itself, and commentators
support
the contrasting point of view, however, and emphasize that the terms
'employer' and 'employee' were used in the statute merely to designate a
particular class subject to Title VII and not to require the narrow, traditional employment relationship. Administrative decisions issued by the
EEOC 94 have adopted a more liberal interpretation of the scope of Title
VII than that of cases like Smith. One such administrative decision
stated that
Title VII does not require that a Charging Party be an employee of
Respondent to file a charge .... A test of the association between
Charging Party and Respondent which will determine whether
charge is within the jurisdiction of Title VII must be defined "in
light of the mischief to be corrected and the end to be attained." 5

the
the
the
the

One commentary describes the policy considerations behind the passage
of Title VII as "the public interest in eliminating employment discrimination in order to guarantee to minorities the economic status necessary to
89. Id. at 515.
90. 42 U.S.C. § 2000e(f) (1976).
91. 410 F. Supp. at 516.
92. Id. at 516-17. In Hishon, there was no question that King & Spalding had the requisite control over plaintiff while she performed her duties as an associate. The question in
that case was whether matters not relating to her current associate duties, such as the salary
freeze and termination, arose out of an employment relationship.
93. See also Cobb v. Sun Papers, 28 Fair Empl. Prac. Cas. (BNA) 837, 840 (11th Cir.
1982) (concluding that 'employee' should be interpreted in light of its general common-law
meaning); Spirides v. Reinhardt, 613 F.2d 826, 831 (D.D.C. 1979) (court articulated a test
requiring analysis of the "economic realities of the work relationship, such as the right to
control"); Burke v. Freidman, 556 F.2d 867 (7th Cir. 1977) (partners in an accounting firm
are not employees within the meaning of Title VII based on common-law definition of 'employee'); Dumas v. Town of Mount Vernon, 16 Fair Empl. Prac. Cas. (BNA) 778 (S.D. Ala.
1977) (workers not in employer-employee relationship according to common-law principles).
94. See, e.g., EEOC Dec. 81-22, 27 Fair Empl. Prac. Cas. (BNA) 1811 (1981).
95. Id. at 1812 (quoting NLRB v. Hearst Publications, Inc., 322 U.S. 111, 124 (1944)).
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a free society and to insure maximum utilization of human potential.""6
Perhaps the strongest argument for the extension of the scope of Title
VII, however, lies in the language of the Act itself. Section 701(f) defines
'employee' as "an individual employed by an employer. 9 7 The Court of
Appeals for the District of Columbia explained the connotation of that
definition as follows:
[N]owhere are there words of limitation that restrict references in the
Act to "any individual" as comprehending only an employee of an employer. Nor is there any good reason to confine the meaning of "any individual" to include only former employees and applicants for employment, in addition to present employees. Those words should, therefore,
be given their ordinary meaning so long as that meaning does not conflict
with the manifest policy of the Act."
In light of this view of section 701(f), it is important to determine if this
liberal interpretation is supported by the language of the Act as a whole.
Section 70311 reveals that the Act permits "a person claiming to be aggrieved" to file a charge with the EEOC. It is possible, then, for "a person
claiming to be aggrieved" never to have been an 'employee' of an employer.100 Furthermore, Title VII not only forbids discrimination by employers,10 1 but also by an employment agency,102 a labor organization,103 a
96. Note, Developments in The Law-Employment Discrimination and Title VII of
the Civil Rights Act of 1964, 84 Harv. L. Rev. 1109, 1196 (1971).
97. 42 U.S.C. § 2000e(f) (1976).
98. Sibley Memorial Hosp. v. Wilson, 488 F.2d 1338, 1341 (D.C. Cir. 1973).
99. 42 U.S.C. § 2000e-5 (1976).
100. See Hackett v. McGuire Bros., Inc., 445 F.2d 442 (3d Cir. 1971).
101. 42 U.S.C. § 2000e-2(a) (1976).
102. Id. § 2000e-2(b) states:
It shall be an unlawful employment practice for an employment agency to fail or
refuse to refer for employment, or otherwise to discriminate against, any individual because of his race, color, religion, sex, or national origin, or to classify or refer
for employment any individual on the basis of his race, color, religion, sex, or national origin.
103. Id. § 2000e-2(c) states:
It shall be an unlawful employment practice for a labor organization(1) to exclude or to expel from its membership, or otherwise to discriminate
against, any individual because of his race, color, religion, sex, or national origin;
(2) to limit, segregate, or classify its membership or applicants for membership, or to classify or fail or refuse to refer for employment any individual, in any
way which would deprive or tend to deprive any individual of employment opportunities, or would limit such employment oppportunities or otherwise adversely
affect his status as an employee or as an applicant for employment, because of
such individual's race, color, religion, sex, or national origin; or
(3) to cause or attempt to cause an employer to discriminate against an individual in violation of this section.
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joint labor-management committee controlling apprenticeship or other
training or retraining," 4 or a potential employer.1 0 5 This list of possible
respondents indicates that the reach of Title VII extends beyond the
traditional employment relationship.
In conclusion, it appears that the courts which have accepted the argument that the scope of Title VII may extend beyond the traditional employment relationship have done so because of strong supporting arguments based on the language of Title VII itself, recent case law, and
commentators who have noted the important public policy considerations
behind the passage of Title VII. According to these courts, the importance of the end to be attained by Title VII apparently is not rendered
less significant by recent improvements in status enjoyed by minorities.
PartnershipEntity. In addition to requiring a definition of the term
'employee,' the question of whether a partner is an employee of a partnership also requires an understanding of the concept of partnerships. At
common law, a partnership had no existence separate from its partners."°
Under this 'aggregate' theory, the partnership was not recognized as the
employer; rather, the partners themselves were the employers. The logical conclusion of this theory is that the partner10cannot be both an employer and a employee of the same organization. 7
An alternative view of the partnership is commonly referred to as the
'separate entity doctrine.' 08 Under this view, a partner is both an agent
of the firm for the transaction of its business and a surety of the firm for
the liquidation of its liabilities. 0 9 The Supreme Court recognized the sep104. Id. § 2000e-2(d) states:
It shall be an unlawful employment practice for any employer, labor organization,
or joint labor-management committee controlling apprenticeship or other training
or retraining, including on-the-job training programs to discriminate against any
individual because of his race, color, religion, sex, or national origin in admission
to, or employment in, any program established to provide apprenticeship or other
training.
105. Id. §. 2000e-2(a); see also EEOC Dec. 75-249, 2 EMPL. PRAC. GUIDE (CCH) 6457
(1975) (alleged national origin discrimination in requiring passing grade on a written examination as precondition to receiving state insurance license).
106. See J. CRANE & A. BROMBERG, LAW OF PARTNERSHIP § 3 (1968).
107. See Note, supra note 5, at 286-87.
108. See generally J. CRANE & A. BRoMBERG, supra note 106.
109. Id. at 19.
A two- or three-man firm, informally run by the partners in their own names with
little or no help, and with a good deal of casual use of individual assets for firm
business (or firm funds for personal affairs) does not look much like an entity in
fact. By contrast, no corporation is more entity-like than a large law or accounting
firm which has been going for generations, often under the name of someone long
since dead, with dozens or hundreds of partners (of whom only a handful, as managing partners or an executive committee, make major decisions), and perhaps as
many offices and more employees.
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arate entity doctrine in Bettis v. United States.10 In Bettis, a former
partner, claiming his fifth amendment privilege against self-incrimination, refused to produce business records of a dissolved law firm partnership."' The Supreme Court held that the partnership had an institutional identity separate from that of its individual partners"" and thus
the privilege against self-incrimination did not extend to partnership business records. Reading Bettis broadly, Hishon argued that King & Spalding should be viewed as a separate entity apart from its partners. Under
this view, the partners of King & Spalding would be owner-employees of
the firm. In fact, King & Spalding admitted in its brief to the district
court that "King & Spalding has an existence apart from its individual
members . . . "I's Additionally, Hishon cited Goldberg v. Whitaker
House Cooperative, Inc." 4 for its holding that "part ownership of a business does not preclude a person's classification as an employee subject to
federal employment legislation." 1"
The Eleventh Circuit, however, did not interpret the Supreme Court
opinions in Bellis and Goldberg to imply that the 'aggregate' and 'separate entity' doctrines of partnerships are mutually exclusive.", On the
contrary, the Eleventh Circuit believed that an organization may be both
an aggregate of its partners and an entity separate from its partners at
the same time. The Eleventh Circuit stated that "[f]or many purposes,
such as the fifth amendment's protection, this 'separate identity' will
yield results similar to those for corporations, but not for Title VII purposes."' . 7 In reaching this conclusion the Eleventh Circuit evidently was
influenced by the district court's opinion that an invitation to partnership

Id. at 19-20.
110. 417 U.S. 85 (1974).
111. Id. at 86.
112. Id. at 100-01.
113. 24 Fair Empi. Prac. Cas. at 1304.
114. 366 U.S. 28 (1961). In Goldberg, the Supreme Court found that members of a cooperative who were paid monthly according to the amount of work they submitted were employees within the meaning of the Fair Labor Standards Act. Id. at 32. The members were
selected by the cooperative and were required to pay a membership fee. Id. at 29. Upon a
member's acceptance into the cooperative the management exercised substantial control
over him with respect to the amount of work to be performed and compensation. Id. at 32.
115. 678 F.2d at 1027.
116. It would be unrealistic to assume a person cannot maintain a proprietary interest and simultaneously work in the business. Mutual exclusivity neither exists
nor is required in a law firm in order for the firm to maintain its desired partnership structure. This lack of exclusivity, however, does not render the term "partner" equivalent to the term "employee" for the purposes of Title VII.
Id. (emphasis added).
117. Id. at 1026.
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was an election not a promotion. " '
Distinguishing between an election and a promotion to partnership is
relevant for two purposes. First, an 'elective' posture allows the courts to
avoid precedent which states that "[the opportunity to be promoted to a
position not itself covered by Title VII does not mean that discrimination
in that promotion cannot be protected by Title VII.""" Second, the election theory permits the situation in Hishon to be analogized to private
membership clubs, which are excused from the purview of Title VIIP"'
Even though profit-making activities on the part of a private membership
club may destroy its exempt status,""' the rationale behind the initial creation of the exemption is significant. As Justice Goldberg stated in his
concurring opinion in Bell v. Maryland,' "it is the constitutional right
of every person to close his home or club to any person or to choose his
social intimates and business partners solely on the basis of personal
prejudices . . . . "23 The Eleventh Circuit extended this constitutional
right of association by tacitly adopting the aggregate theory of partnerships to reach the conclusion that King & Spalding is a "voluntary association of lawyers for the purpose of practicing law as joint venturers." "
Accordingly, the partners in essence are the partnership itself rather than
its 'employees' under Title VII, and the partnership is the associate's
employer.
B.

Associate's Employment Opportunity

The labelling of King & Spalding as a voluntary association had repercussions beyond the finding that the partners were not employees of the
partnership. The voluntary association concept allowed the courts effectively to undermine Hishon's plea that as an associate she had been deprived of an "employment opportunity."' 2 5 Hishon argued that since
Congress "clearly intended in the objectives of Title VII the elimination
of job discrimination"'2 6 in the legal profession, it would be logical to as118. 24 Fair Empl. Prac. Cas. at 1306.
119. Lucido v. Cravath, Swaine, & Moore, 425 F. Supp. 123, 128 (S.D.N.Y. 1977). This
distinction also can be read as an acceptance of the aggregate theory of partnerships.
120. 42 U.S.C. § 2000e(b)(2) (1976). See Note, supra note 5, at 311 n.161.
121. Cornelius v. Benevolent Protective Order of Elks, 382 F. Supp. 1182, 1204 (D. Conn.
1974).
122. 378 U.S. 226 (1964).
123. Id. at 313 (Goldberg, J., concurring). See also Griswold v. Connecticut, 381 U.S. 479
(1965).
124. 678 F.2d at 1028. This analysis of the conclusion reached by the Eleventh Circuit
may be disputed in light of the court's consistent use of the "separate identity" language.
125. Complaint, supra note 17, at 5.
126. Lucido v. Cravath, Swaine & Moore, 425 F. Supp. 123, 126 (S.D.N.Y. 1977) (citing
EEOC v. Rinella & Rinella, 401 F. Supp. 175, 179-80 (N.D. I1. 1975)); Kohn v. Royall,
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sume that opportunities which "King & Spalding offered . . . only to
those whom it was attempting to recruit and induce to accept employment"1 27 were of the type that Congress intended as employment
opportunities.
Presented with a similar fact situation,'the district court in Lucido v.
Cravath, Swaine & Moore"'8 realized that all acts of discrimination toward plaintiff necessarily occurred while plaintiff was employed as an associate. The court then determined that the opportunity to become a
partner was a promotional opportunity and thus was an "'employment
opportunit[y]' within the meaning of the Act."' " The district court in
Hishon disagreed with the court's conclusion in Lucido,1 30 and stated that
such an intepretation "confuse[d] the process of promotion with the process of election." '
According to the district court's analysis in Hishon, an invitation to
partnership is distinguishable from a promotion in typical industries.
Normally a promotion "involves movement from one employment position to another,"' 3' yet elevation to partnership, at least under the aggregate theory of partnerships,1 8 involves the termination of the employee
status and the subsequent transformation into employer status.18 ' Thus,
the question whether there exists an "employment opportunity" to be
promoted or elected to employer was answered in the negative by the
district court in Hishon. The district court based its conclusion on the
finding of a clear constitutional privilege of freedom of association as opposed to a claim under Title VII that was "doubtful and obscure."'
Although this characterization of Hishon's claim as "doubtful and obscure"
is a very adept analysis, it is just one side of the coin. The finding of a
clear constitutional privilege of freedom of association in a business context seems to be doubtful and obscure in itself. As the district court
correctly stated, the Supreme Court "has not dealt with the subject [of
freedom of association] in the context of business and commercial partnerships ...
,.*"6 When the Supreme Court recognized the freedom of
Koegel & Wells, 59 F.R.D. 515 (S.D.N.Y. 1973).
127. Petition for A Writ of Certiorari, supra note 3, at 14.
128. 425 F. Supp. 123 (S.D.N.Y. 1977).
129. Id. at 127-28.
130. 24 Fair Empl. Prac. Cas. at 1306.
131. Id. The district court's use of the term "election" is suggestive of the clause in Title
VII that exempts publicly elected officials' personal staff selections. 42 U.S.C. § 2000e(f)
(1976). See Kyles v. Calcasieu Parish Sheriff's Dep't, 395 F. Supp. 1307 (W.D. La. 1975).
132. Note, supra note 5, at 293.
133. See supra text accompanying notes 106-107.
134. See supra text accompanying note 107.
135. 24 Fair Empl. Prac. Cas. at 1306.
136. Id. at 1304.
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association, the privilege has typically rested either on the finding of a
privacy right in the conduct of family relationships' 3 7 or a conclusion that
the purpose of the association would be defeated by regulations requiring
nondiscrimination. 3 ' In NAACP v. Alabama,'3 9 cited by the district court
in Hishon as support for an unbridled freedom of association, the Supreme Court stated that "it is immaterial whether the beliefs sought to be
advanced by assocation pertain to political, economic, religious or cultural
matters, and state action which may have the effect of curtailing the freedom to associate is subject to the closest scrutiny." 40 The problem with
relying on NAACP v. Alabama as a basis for finding the freedom of association in partnerships such as King & Spalding is that the purpose of
King & Spalding is not to advance a belief pertaining to a certain philosophy, rather, the purpose of King & Spalding is to practice law."' The
Eleventh Circuit in Hishon avoided the district court's freedom of association language, however, and focussed its discussion of "employment opportunities" on the undesirability of "encroaching upon individuals' decisions to voluntarily associate in a business partnership."' 42
137. See Griswold v. Connecticut, 381 U.S. 479 (1965).
138. Admittedly, the kaleidoscope of civil rights has changed greatly since 1964, but
until this very hour, so far as the court can find, private clubs and associations-social, business and otherwise-still enjoy this same constitutional protection and immunity or "freedom of association," some of them in fact being created for and dedicated to the protection and advancement of only one race or one
sex; e.g., the NAACP, the International Ladies' Garment Workers' Union, and the
National League of Women Voters. Admittedly, many of these voluntary associations have abolished discrimination and accept members of both sexes and all
races. So have many private clubs and so have many law partnerships, but they
have done so voluntarily and not because of any recognition that the law requires
it.

24 Fair Empl. Prac. Cas. at 1304 (emphasis added) (citation omitted).
139. 357 U.S. 449 (1958).
140. Id. at 460-61.
141. The court's decision to apply Title VII in this case does not infringe upon any
First Amendment right of privacy or freedom of association of the members of
defendant law firm. Firstly, the court does not recognize any First Amendment
privacy or associational rights for a commercial, profit-making business organization of the nature of the Cravath partnership. Cases recognizing such First
Amendment rights refer to fraternal or social organizations not business organizations ....

Furthermore, even if the Cravath parnership did enjoy First Amendment protections, the application of Title VII to the process whereby Cravath promotes its
employees to partner would not infringe the partnership's First Amendment
rights ....
Application of Title VII to this case does not prevent the partners
from associating for political, social and economic goals ....
425 F. Supp. at 129 (citations omitted).
142. 678 F.2d at 1028 (emphasis added).
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V. EFFECTS OF THE TERMINATION PROCESS
A.

Frozen Pay

Hishon's third argument in support of the applicability of Title VII to
partnership promotion decisions was founded in an immediate adverse
effect of King & Spalding's decision not to elevate her to partner status:
Hishon's salary was frozen during her last year of employment.4 3 Although this effect was pleaded as a violation of sections 703(a)(1),
703(a)(2), and 704,'14 the court addressed the allegation only as a possible
violation of section 703(a)(2).'4 5 Section 703(a)(2) provides:
It shall be an unlawful employment practice for an employer(2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities, or otherwise adversely affect his status as an employee, because of such individual's race, color, religion, sex,
or national origin.' 46
The United States Supreme Court recently dealt with the interpretation of this section of Title VII in Connecticut v. Teal.147 Plaintiffs in
that case were four black employees of a Connecticut state agency. The
employees had been provisionally promoted to supervisory positions
along with 325 other employees. In order to become a permanent supervisor each employee was required to pass a written examination. Plaintiffs
failed the examination and thus were denied permanent supervisory positions. Plaintiffs filed suit in federal district court and alleged that the
agency had discriminated against them in violation of Title VII by requiring that they pass the written examination in order to be further considered for the permanent promotions.' 4" Approximately one month before
trial, defendants promoted employees from the list of those who had
passed the written examination. Although blacks in general had not done
well on the exam, the overall result of the promotion process was more
favorable to blacks than to whites.' 9 Nevertheless, plaintiffs alleged that
the written test was not job related and that it excluded blacks dispropor143. Id. at 1029.
144. Complaint, supra note 17, at 5.
145. 678 F.2d at 1029.
146. 42 U.S.C. § 2000e-2(a)(2) (1976).
147. 102 S. Ct. 2525 (1982).
148. Id. at 2527.
149. Of the 48 blacks who participated in the process, 22.9% were promoted. Of the 259
white candidates, however, only 13.5% were promoted. The "bottom-line" result, therefore,
was more favorable to blacks. Id. at 2530.
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The district court entered a

judgment for defendants and based its decision on the fact that the "botL 5'
tom-line" figures of promotion precluded the application of Title VII.
The Second Circuit reversed, stating that the "bottom-line" promotion
figures were insufficient to dispose of plaintiffs' objection to a discrete
component of the promotion process."5
The Supreme Court granted certiorari to consider whether plaintiffs'
claim was cognizable under section 703(a)(2) of Title VII. 51 In holding
that plaintiffs' rights under section 703(a)(2) had been violated," 4 the Supreme Court stated:
The statute [section 703(a)(2)] speaks, not [just] in terms of jobs and
promotions, but [also] in terms of limitations and classifications that
would deprive any individual of employment opportunities. . . .When
an employer uses a nonjob-related barrier in order to deny a minority
...employment or promotion, and that barrier has a significant adverse
effect. . . then the applicant has been deprived of employment opportunity. . . . In other words, §703(a)(2) prohibits discriminatory
"artificial,
55
arbitrary, and unnecessary barriers to employment.'
While the court in Teal was focussing on the scope of the word "opportunities" as used in section 703(a)(2),'" the opinion could be interpreted to
mean that deprivation of "employment or promotion. . .[is deprivation]
. .. of an employment opportunity" within the meaning of section
703(a)(2).' 7 While this interpretation is possible, it is not plausible. The
statute explicitly states the types of opportunities that must be affected-employment opportunities-and some of the major cases interpreting section 703(a)(2) have stressed the necessity for the opportunity
to be one related to employment. 58 This is significant in light of Hishon
because the court did not consider her to be an "employee" within the
meaning of Title VII. Thus promotion would not be an "employment opportunity" within the meaning of section 703(a)(2) as interpreted by
Teal.
150. Id. at 2527.
151. Id. at 2528.
152. Id. at 2530.
153. Id. The Supreme Court also determined that the "bottom-line" promotion figures
could not be used by defendants as a defense to the Title VII claim. Id. at 2536.
154. Id. at 2533.
155. Id. at 2531-32 (quoting Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971)) (emphasis in original).
156. 102 S. Ct. at 2533.
157. Id. at 2532.
158. See, e.g., Griggs v. Duke Power Co., 401 U.S. 424 (1971); Tomkins v. Public Serv.
Elec. & Gas, 468 F.2d 1044 (3d Cir. 1977); Rogers v. EEOC, 454 F.2d 234 (5th Cir. 1971).
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Even without stretching the interpretation of "employment" in
703(a)(2), the appellate court in Hishon may have erred in its application
of that section to plaintiffs allegation regarding her frozen salary. In her
complaint, plaintiff made the following allegations:
[D]efendant failed and refused to promote plaintiff to the position of
partner in the defendant law firm, and thereafter notified plaintiff of defendant's intention to terminate her employment on December 31, 1979,
and failed and refused to give plaintiff the same salary increases and
cost-of-living adjustments on the same basis as such increases and adjustments were made by the defendant in the compensation paid to its
8
other employee-attorneys.11
Again, although plaintiff alleged that these practices violated sections
703(a)(1), 703(a)(2), and 704,160 the court only questioned whether there
was a violation of 703(a)(2). 61 It did not discuss this third allegation
separately, but rather joined the third and fourth allegations of frozen
salary and termination of employment and reached the conclusion that
section 703(a)(2) had not been violated.ea It can be argued, however, that
the frozen salary did deprive Hishon of an "employment opportunity" as
defined by 703(a)(2), as well as a "term, condition, or privilege of employment" as defined by 703(a)(1), since during this time plaintiff
remained
'1 3
an associate, an "individual employed by an employer."

B. Termination
Arguably, termination constituted the denial of an "employment opportunity" as defined by section 703(a)(2). In fact, the majority of the
court of appeals recognized that "discriminatory termination alone may
have stated a cause of action under Title VII for an unlawful discharge."' " The majority, however, qualified the statement in order to appear consistent with its final holding: "[W]hen the termination is a result
of the partnership decision, its loses its separate identity and must fall
prey to the same ill-fate as her original attempt to apply Title VII to
partnership decisions. ' ' 5 Judge Tjoflat took issue with this part of the
majority's opinion in his dissent.""'
In restating the facts, Judge Tjoflat asserted that his view of the pro159.
160.
161.
162.
163.
164.
165.
166.

Complaint, supra note 17, at 4-5.
Id.
678 F.2d at 1029.
Id. at 1024.
42 U.S.C. § 2000e(f) (1976).
678 F.2d at 1029.
Id.
Id. at 1030 (Tjoflat, J., dissenting).
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cess that resulted in plaintiff's departure from defendant firm differed
from the majority's-but only "verbally." He explained this verbal difference as follows:
The majority says that King & Spalding decided not to invite Hishon to
become a partner, and that by operation of the firm's uniformly applied
"up or out" policy, Hishon incidentally had to leave the firm. The alternative account says that King & Spalding decided to fire
Hishon, and
7
that she was consequently not eligible for partnership.'1
Judge Tjoflat's alternative view of the facts relates, although perhaps only
indirectly, to the majority's misstatement that its purpose was to decide
whether subject matter jurisdiction was satisfied.'ss As Judge Tjoflat
167. Id.
168. Id. at 1026. According to the majority, a dismissal under FED. R. Civ. P. 12(b)(1) for
lack of subject matter jurisdiction is proper only when "it appears beyond doubt that the
plaintiff can prove no set of facts in support of [her] claim, which would entitle [her] to
relief.'" 678 F.2d at 1026 (citing McLain v. Real Estate Bd., Inc., 444 U.S. 232 (1980)). In
making this statement, the court noted that this test had its origin in Conley v. Gibson, 355
U.S. 41, 45-46 (1957). The Conley test, however, relates to whether a complaint should be
dismissed for failure to state a claim, as opposed to lack of subject matter jurisdiction. See
FED. R. Civ. P. 12(b)(6). The differences between the two motions are significant. When a
plaintiff presents a claim based on federal law or on the Constitution, in order to maintain
the suit in federal court, the plaintiff must state the federal law or the constitutional provision upon which the claim is based. 28 U.S.C. § 1331(a) (Supp. V 1981). The federal court is
then bound to entertain the suit, unless it falls within two narrow exceptions enunciated by
the Supreme Court in Bell v. Hood, 327 U.S. 678, 682-83 (1946). Only if the claim is shown
to have been brought under the federal law of the Constitution solely for the purpose of
obtaining jurisdiction, if the claim is shown to have been wholly insubstantial or frivolous,
should a 12(b)(1) motion for lack of subject matter jurisdiction be granted. If a 12(b)(1)
motion is granted the plaintiff is out of federal court, but it is not a judgment on the merits.
In contrast, the standard for determining whether a complaint should be dismissed for
failure to state a claim was correctly stated by the majority as the Conley test. If the claim
is insufficient to state a cause of action, the plaintiff suffers a judgment on the merits, but
usually may amend the complaint and thus receive a "second chance" to present the alleged
cause of action. See FED. R. Civ. P. 15(a) & 7(a). Even if a 12(b)(6) motion is granted after
the plaintiff is permitted to amend his complaint as of right-after answer-then exhortation of FED. R. Civ. P. 15(a) that leave to amend "shall be freely given when justice so
requires" ensures the plaintiff of a very good chance that the court will allow amendment of
the original complaint, and thus, a "second chance" to present the alleged cause of action.
See Britton v. Atlantic Coast Line R.R., 303 F.2d 274 (5th Cir. 1962). In light of this comparison of FED. R. Civ. P. 12(b)(1) & 12(b)(6), it becomes obvious that Hishon did not fall
within either of the exceptions under Bell for dismissal for lack of subject matter jurisdiction. Dismissal on that ground in both the district court and the circuit court was therefore
improper. As a result, plaintiff was not given the "second chance" to see if her complaint
met the federal statute requiremients of Title VII that would have been hers had the complaint been dismissed for failure to state a claim. If the court correctly concluded that the
complaint was improper under the standards set forth above, it should have dismissed the
complaint under FED. R. Civ. P. 12(b)(6) rather than 12(b)(1).
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pointed out, it was not the court's concern or duty to decide, or even to
attempt to find out what actually happened. "So far as we should be concerned, what happened is that the King & Spalding partnership, having
reviewed and evaluated Hishon's performance, made a decision. . . . Regardless [of] the words by which we know the decision, the decision was,
undeniably, to discharge Hishon."'' " Judge Tjoflat emphasized the facts
that plaintiff had been discharged and had properly pleaded facts in support of her claim that could entitle her to relief.1 70 As a result, Judge
Tjoflat believed the district court's holding should be reversed and the
case remanded to allow plaintiff to bring her cause of action to trial on
the merits. At trial it could be determined which interpretation of the
17 1
facts was more accurate.
VI.

CONCLUSION

After careful analysis of the courts' reasoning in addressing Hishon's
argument that King & Spalding's size, complexity, and history resulted in
nothing less that a corporation in disguise, it appears that when once the
development of professional corporations was to gain tax benefits, a regression to revert back to partnership status may develop as an attempt
to avoid the prohibitions of Title VII.
Anticipating the court's disagreement with the corporate-partnership
analogy, Hishon's second theory concentrated on the literal language of
the statute itself in order to prove that an employment relationship existed. Although some courts have concluded that 'employment' as used in
the statute requires that the traditional common law employer-employee
relationship exist, an examination of the policy underlying Title VII has
led to the conclusion that the scope of Title VII is not so narrowly defined. Despite this broader interpretation of Title VII, the question of
whether a partner is an employee of a partnership remains unanswered.
Hishon tried to promote the 'separate entity' doctrine in her attempt to
prove that a partner can be both a part owner and an employee of a partnership. Although the district court refused to accept the fact that a partnership is a 'separate entity' for all purposes, including the application of
Title VII, the argument seems to have some validity in light of the fact
that King & Spalding even recognized that it had an existence apart from
its individual members.
Assuming that an employment relationship exists between the partners
and the partnership, Hishon still had to prove that an employment opportunity or a term, condition, or privilege of employment was affected
169.
170.
171.

678 F.2d at 1030 (Tjoflat, J., dissenting).
Id.
See Conley v. Gibson, 355 U.S. 41, 45-46 (1957).
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by the adverse decision. Perhaps Hishon's strongest argument was that
the frozen pay and her termination were employment opportunities or
terms, conditions, or privileges of employment-an argument with which
the district court failed to deal in any detail. Rather, the district court
combined the frozen pay allegation and the termination allegation and
summarily held that an employment opportunity had not been affected
because "the termination is a result of the partnership decision, [thus] it
loses its separate identity and must fall prey to the same ill-fate as her
original attempt to apply Title VII to partnership decisions. ' 17 2 As Judge
Tjoflat in the dissenting opinion pointed out, the complaint at least left
open the possibility that termination occurred before the decision not to
promote which would almost assuredly be classified as an "employment
opportunity" or a "term, condition, or privilege of employment."
Although there are valid legal and policy arguments for the district
court and court of appeals' decisions in Hishon, this Comment has attempted to analyze the present problem of applying Title VII. Currently,
the statute's scope is undetermined. As a result, potential plaintiffs, potential defendants, and the courts remain uncertain about whether compliance with Title VII is required.
BECKY

J.

DASHER

J. MICHAEL HALL

172.

678 F.2d at 1029.

