
The Illness Exception: The Eleventh
Circuit and the Right to Be Present at Trial

"It is not the manner of the Romans to deliver any man to die, before
that he which is accused have the accusers face to face, and have license
to answer for himself concerning the crime laid against him."*

I. INTRODUCTION

The right of a person accused of a crime to be present at his trial devel-
oped from Biblical times through English law' and was incorporated in
our Bill of Rights.' This general rule, which requires the defendant's pres-
ence during the trial, has exceptions, the most important of which are
voluntary waiver' and loss of the right through improper conduct at trial.4

The courts have struggled, however, to define a "trial." Absent one of
these exceptions, however, the right to be present at one's trial has been
assumed to be absolute. s Recently, the Eleventh Circuit in Dasher v.
Stripling7 created a new exception to the general rule. The court held
that the trial in absentia of a critically ill defendant is proper unless the
defendant can show that he was prejudiced by his absence.8 This com-
ment will discuss both the inappropriateness of that exception and the
paucity of relevant authority to support it.

' Acts 25:16 (King James).
1. For a discussion of the development of the right to face one's accusers, see infra sec-

tion II.
2. U.S. CONST. amend. VI ("In all criminal prosecutions, the accused shall enjoy the

right .. .to be confronted with the witnesses against him ... ") The sixth amendment
right to confront witnesses was held applicable to the states as an element of due process in
Pointer v. Texas, 380 U.S. 400 (1965).

3. See Diaz v. United States, 223 U.S. 442 (1912).
4. See Illinois v. Allen, 397 U.S. 337 (1970).
5. See, e.g., Snyder v. Massachusetts, 291 U.S. 97, 108 (1934) (jury view of the scene of a

crime is not a part of trial); Hopt v. Utah, 110 U.S. 574, 577-79 (1884) (hearing on challenge
to juror is a part of trial).

6. See Lewis v. United States, 146 U.S. 370, 372 (1892).
7. 685 F.2d 385 (11th Cir. 1982).
8. Id. at 388.
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II. HISTORY AND DEVELOPMENT OF THE RIGHT TO BE PRESENT

Reference to the right of a defendant to be present at his trial may be
found in the Bible,' and it can be traced through English history to pre-
sent times. In early English law, a person accused of a felony had no right
to counsel, but was required to conduct his own defense.10 The defendant,
therefore, was required to be present when any step, no matter how insig-
nificant, was taken in his case." This maxim of English common law was
incorporated in the Bill of Rights as a right of the defendant, rather than
as a requirement."'

In early cases in the United States, the accused's right to be present at
his trial was considered so sacred that it could not be waived."s In the
modern era, however, this strict interpretation of the right to be present
has not been followed, as courts today assume that a voluntary and know-
ing waiver will be valid and binding."

The original reason for the rule"5 which requires the defendant's pres-
ence at trial was that he had no right to counsel to assist him in his de-
fense. Thus, his presence was necessary when any steps were taken since
only he could conduct the defense. 6 Given the constitutional right to
effective assistance of counsel, 7 this reasoning is no longer persuasive.
The rule, however, is still supported by other considerations that are at

9. Acts 25:16 (King James).
10. Lehman, A Critical Survey of Certain Phases of Trial Procedure in Criminal Cases,

63 U. PA. L. Rzv. 609, 619 (1915) [hereinafter cited as Lehman, Trial Procedure]; see also
Regina v. Scaife, 117 Eng. Rep. 1271 (Q.B. 1851).

11. Lehman, Trial Procedure, supra note 10, at 619.
12. U.S. CONST. amend VI. "The primary object of the constitutional provision ... was

to prevent depositions or ex parte affidavits. . . being used against the prisoner in lieu of a
personal examination ... ." Mattox v. United States, 156 U.S. 237, 242 (1895). The Court
recognized early that the defendant's presence was crucial in order that he have a full and
fair hearing. See Hopt v. Utah, 110 U.S. 574 (1884).

13. Lewis v. United States, 146 U.S. 370, 372 (1892).
14. See, e.g., Diaz v. United States, 223 U.S. 442 (1912); United States v. Benavides, 596

F.2d 137 (5th Cir. 1979); Thomas v. State, 117 Miss. 532, 78 So. 147 (1918).
15. References to "the rule" refer to the unconditional right to be present at trial absent

waiver.
16. See Lehman, Trial Procedure, supra note 10, at 619.
17. U.S. CONsT. amend. VI. Over a period of years the right to assistance of counsel was

held applicable to the states under the due process clause of the fourteenth amendment. See
Powell v. Alabama, 287 U.S. 45, 71 (1932) (counsel must be appointed for an indigent defen-
dant in a capital case if he is unable to conduct his own defense); Gideon v. Wainwright, 372
U.S. 335 (1963) (counsel must be appointed for all indigent defendants charged with felo-
nies). The Court has recognized that the right to counsel includes the right that such coun-
sel be effective, see McMann v. Richardson, 397 U.S. 759, 771 (1970); Reece v. Georgia, 350
U.S. 85, 90 (1955), and this right applies to counsel retained by the defendant as well as to
counsel appointed by the court, see Cuyler v. Sullivan, 446 U.S. 335, 344-45 (1980).
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least as, if not more, important. The right to the effective assistance of
counsel presumes that the accused will be able to assist counsel in trial
conduct and preparation. 8 Further, both the defendant's right to con-
front the witnesses against him's and his right to cross-examine those wit-
nesses2 presuppose the accused's presence at trial. One of the "immuta-
ble principles of justice" 1 is the idea "that no man shall be condemned in
his person .. .without . .. an opportunity of being heard in his de-
fense." '22 The accused's right to be heard in his own defense also assumes
his presence at trial, not merely that of his counsel,23 since, as noted by
the Eleventh Circuit in Dasher, an attorney should never be a witness for
his client.2 " The final consideration in this area is the promotion of the
integrity of the judicial process. Judicial integrity has two aspects: the
actual fairness of the proceedings,2 5 and the public perceptions of the
fairness of those proceedings.2 6

Perhaps the most important change in the rule came when the Su-
preme Court announced its decision in Illinois v. Allen.2 7 In Allen, de-
fendant conducted himself in a fashion that rendered the continuation of
the trial impossible while he remained in the courtroom.28 The court of
appeals reversed his conviction on the belief that a defendant's right to
be present at his trial was absolute.2 9 The Supreme Court reversed and
held that the right to be present can be lost if a defendant, after warnings
by the trial judge, "nevertheless insists on conducting himself in a man-
ner so disorderly, disruptive, and disrespectful of the court that his trial

18. See Powell v. Alabama, 287 U.S. 45, 69 (1932); Hopt v. Utah, 110 U.S. 574, 578
(1884).

19. U.S. CONST. amend VI.
20. Dowdell v. United States, 221 U.S. 325, 330 (1911).
21. Holden v. Hardy, 169 U.S. 366, 389 (1898).
22. Id. at 390.
23. Faretta v. California, 422 U.S. 806, 819-20 (1975) (right of confrontation is personal

to the defendant) (dictum); see also Goldberg v. Kelley, 397 U.S. 254, 268 (1970) (due pro-
cess includes the defendant's right to testify in his own behalf).

24. 685 F.2d at 389.
25. In re Gault, 387 U.S. 1 (1967) ("Due process of law is the primary and indispensable

foundation of individual freedom." Id. at 20. "[Tlhe Bill of Rights safeguards ... are the
very vitals of a sound constitutional legal system designed to protect and safeguard the most
cherished liberties of a free people." Id. at 62-63 (Black, J., concurring)).

26. United States ex rel Negron v. New York, 434 F.2d 386, 389 (2d Cir. 1970).
27. 397 U.S. 337 (1970).
28. 397 U.S. at 339-41. Allen argued with the trial judge, threatened the judge's life, and

threw papers on the floor. Id. at 339-40. Allen was removed and readmitted twice, and the
trial judge repeatedly warned Allen of the consequences of his action. Id. at 340-41. The
ruling in Allen is an example of the application of the common-law maxim that "no one
shall be permitted to take advantage of his own wrong." Reynolds v. United States, 98 U.S.
145, 149 (1879).

29. 397 U.S. at 342.
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cannot be carried on with him in the courtroom." 0 The requirement that
the court warn a defendant of the consequences of his conduct before
continuing trial without him81 arguably brings the situation in Allen
within the scope of a voluntary waiver.8 2

The modern rule, based on the considerations discussed above, is that
the defendant has the right to be present at trial,88 unless the accused
waives that right voluntarily" or through his conduct in the courtroom.85

In Dasher v. Stripling," the Eleventh Circuit created a broad new excep-
tion to this general rule. 7

III. DASHER V. STRIPLING

Dasher was indicted in Georgia in 1974 on a charge of conspiracy to
murder his wife. The trial court granted numerous continuances because
of Dasher's poor health. In 1978, the court ruled that no further continu-
ances would be granted. When Dasher moved for another continuance,
uncontroverted medical testimony was introduced to show that Dasher
suffered from a severe heart ailment, that his health would continue to
deteriorate, and that attendance at trial would probably result in
Dasher's death." The motion for a continuance, nevertheless, was de-
nied, and the Georgia Court of Appeals refused to review the ruling."s

Dasher then petitioned the Georgia Supreme Court for writs of manda-
mus and prohibition to require the trial court to grant continuances until
his health improved sufficiently for him to attend trial. This petition was
denied.'0 Through counsel, Dasher then moved in the trial court for a

30. Id. at 343.
31. Id.
32. The Georgia Court of Appeals held that defendant's absence in Dasher was volun-

tary. See infra notes 138-142 and accompanying text. The Eleventh Circuit, however, specif-
ically rejected the waiver theory, noting that "Dasher's inability to attend trial is not in
dispute." 685 F.2d at 387.

33. The right to be present at trial includes only the actual trial. See supra note 5 and
cases cited therein.

34. See Diaz v. United States, 223 U.S. 455-56 (1912). Cases in which a defendant sim-
ply waives his right to be present rarely arise; therefore, voluntary waiver usually arises
when a defendant flees the jurisdiction. See, e.g., United States v. Benavides, 596 F.2d 137
(5th Cir. 1979); Smith v. United States, 357 F.2d 486 (5th Cir. 1977); United States v.
Tortora, 464 F.2d 1202 (2d Cir. 1972).

35. See Illinois v. Allen, 397 U.S. 337 (1970).
36. 685 F.2d 385 (11th Cir. 1982).
37. For purposes of identification, the exception created by the Eleventh Circuit will be

denominated the "illness exception."
38. 685 F.2d at 386.
39. Dasher v. State, 149 Ga. App. 740, 741, 256 S.E.2d 106, 107 (1979).
40. 685 F.2d at 386.

1524 [Vol. 34



continuance on the ground that his heart condition prevented him from
attending trial or assisting counsel in preparing his defense. The trial
court denied this motion.4

Trial then was conducted in Dasher's absence. At the beginning of trial,
Dasher's attorney informed the court that because of Dasher's inability to
communicate or attend the trial, he was not prepared and could not pro-
vide effective representation. Dasher's attorney stated that when he at-
tempted to discuss the case with defendant, Dasher was incapable of re-
sponding coherently and seemed to be on the verge of a heart attack.
Dasher's personal physician corroborated this statement, and testified
that Dasher's heart condition caused intermittent mental dysfunction.42

Defendant was convicted and sentenced, also in absentia, to five years
imprisonment, which could be served on probation if Dasher paid a $2000
fine."3 On appeal to the Georgia Court of Appeals, Dasher alleged five
errors: (1) the denial of his motion for continuance; (2) the denial of the
effective assistance of counsel; (3) the conduct of his trial in absentia
without a waiver of his right to confront the witnesses against him; (4)
the imposition of sentence in absentia without a waiver of his right to be
present; and (5) the denial of his motion for a new trial based on these
grounds." In affirming Dasher's conviction, the court of appeals ruled
that these allegations presented only the two issues raised in defendant's
motion for a continuance.45 The court then held that the refusal of a con-
tinuance and the determination of defendant's ability to assist counsel in
his defense were matters within the trial court's discretion and that such
rulings would be reversed only upon a showing that this discretion had
been abused.4 6 The Georgia Court of Appeals held that the trial court had
not abused its discretion in this case47 and that defendant's absence from
trial and absence from sentencing was voluntary (in effect, a waiver, al-
though the court did not use the term).' The Georgia Supreme Court

41. Id.
42. Id. at 386-87.
43. Id. at 387.
44. Dasher v. State, 157 Ga. App. 664, 665-66, 278 S.E.2d 465, 467 (1981).
45. Id. at 666, 278 S.E.2d at 467.
46. Id.
47. Id. at 664, 665, 278 S.E.2d at 466, 467.
48. Id. at 666, 278 S.E.2d at 467-68. It should be noted that the defendant's right to be

present at trial is guaranteed by the Georgia Constitution. GA. CONST. art. I, § I, para. IX.
This right applies to every stage of the trial. Frank v. State, 142 Ga. 71, 3 S.E. 645, writ of
error denied, 235 U.S. 694 (1914). The only exception recognized by Georgia is a voluntary
waiver made either by the defendant or by his attorney with the defendant's consent. Wil-
son v. State, 212 Ga. 73, 90 S.E.2d 557 (1955). A waiver of this type, however, must be
voluntary and knowing, Wilson v. State, 212 Ga. at 78, 90 S.E.2d at 559, and the conduct of
a trial in absentia without waiver requires that the defendant be granted a new trial. Palmer
v. State, 155 Ga. 368, 271 S.E.2d 24 (1980). Given Dasher's mental dysfunction, see Dasher

1983] ILLNESS 1525
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denied certiorari. 49

Dasher then filed a petition for a writ of habeas corpus in the United
States District Court for the Southern District of Georgia, claiming that
his trial in absentia violated his rights under the sixth and fourteenth
amendments to the United States Constitution to be confronted with the
witnesses against him"0 and to the effective assistance of counsel.5 The
district court granted the writ, and the state appealed.52

The Eleventh Circuit disagreed with the Georgia Court of Appeals and
held that Dasher had not waived his right to confront the witnesses
against him.5 3 The court, however, held that the test for determining
whether a defendant has been deprived of his right of confrontation
based upon the confrontation clause of the sixth amendment is identical
to the test used to determine if the defendant has been deprived of his
right to attend his trial based on the due process clause of the fifth
amendment: the defendant must "show that he was prejudiced by his
absence from the trial."

IV. THE ILLNESS ExCEPTION: UNWARRANTED,

UNFOUNDED, AND UNSUPPORTED

The Eleventh Circuit's opinion announced an exception to the general
rule that requires the defendant's presence at trial. This exception per-
mits the trial judge, in his discretion, to conduct the trial of a seriously ill
defendant in the defendant's absence. This exception is flawed on several
grounds, which will be discussed in this section.

A. Considerations Furthered by the Rule

In its haste to make Dasher's punishment certain, 5 the appellate court
created an exception without considering the reasons for the rule's exis-
tence. In fact, the exception created by the Eleventh Circuit is so broad it

v. Stripling, 685 F.2d at 387, it is questionable whether Dasher had the capacity to make a
waiver of this kind.

49. 685 F.2d at 387.
50. See supra note 2.
51. See supra note 17.
52. 685 F.2d at 387.
53. Id.
54. Id.
55. Society's interest in protecting itself by punishing Dasher was not great. Despite his

conviction for conspiring to murder his wife, Dasher could have escaped imprisonment by
the payment of a $2000 fine. 685 F.2d at 387. One inference from this sentence is that the
Georgia courts did not feel that Dasher posed a threat to the health and safety of Georgia's
citizens.

1526 [Vol. 34
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renders meaningless the protections afforded by the general rule."
Effective assistance of counsel. One of the goals furthered by the rule

giving the defendant the right to attend his trial if he so desires is to
ensure that the defendant is not deprived of his constitutionally pro-
tected right to the effective assistance of counsel.58 A defendant who can
neither be present at trial nor discuss his case coherently with counsel"
cannot be effectively represented. As early as 1884, the United States Su-
preme Court recognized the importance of the aid a defendant may give
his attorney: "[h]is life or liberty may depend upon the aid which, by
his personal presence, he may give to counsel . . . .The necessities of the
defence may not be met by the presence of his counsel only."'60 The Court
reiterated this point almost ninety years later in Illinois v. Allen,6' noting
that the defendant's ability to aid his counsel at trial is among the "pri-
mary advantages" of his right to be present.2

Although Dasher's attorney raised the argument that Dasher's right to
effective assistance of counsel was violated,63 the court of appeals dis-
missed the argument by holding that proof of such diminished capacity
could not rest chiefly on counsel's testimony." This ruling effectively
foreclosed claims of ineffective assistance of counsel, since the Eleventh
Circuit will not consider counsel's testimony and the testimony of other
witnesses will be barred by the federal rules of evidence.6

Although the Eleventh Circuit did not consider the argument, Dasher's
claim was not frivolous. In order to be effectively represented by counsel,
a defendant must be able to communicate with his lawyer with some de-

56. 685 F.2d at 390 (Hill, J., dissenting).
57. Id. at 390 n.1 (Hill, J., dissenting).
58. See supra note 17 and cases cited therein.
59. Dasher was not able to do either. 685 F.2d at 386-87.
60. Hopt v. Utah, 110 U.S. 574, 578 (1884).
61. 397 U.S. 337 (1970).
62. Id. at 344; see also Dusky v. United States, 362 U.S. 402, 402 (1960) (per curiam) (In

this case the solicitor general argued that effective assistance presupposes that the defen-
dant "has sufficient present ability to consult with his lawyer with a reasonable degree of
rational understanding."); Powell v. Alabama, 287 U.S. 45, 69 (1932) (necessity of communi-
cation with counsel); Schwab v. Berggren, 143 U.S. 442, 448 (1892) (noting personal pres-
ence of accused as vital to his defense).

63. 685 F.2d at 386-87.
64. Id. at 389.
65. Situations in which counsel would not be the chief witness are rare, since discussion

of the case in the presence of potential witnesses probably would be a violation of the
MODEL CODE OF PROFESSIONAL RESPONSIBILrrv DR-102 (1979) and inadmissible under FED.
R. EvID. 501, since mental dysfunction would probably prevent an effective consent to the
disclosure. It should be noted that references to Dasher's ineffective assistance of counsel
claim are in no way meant to reflect adversely upon the performance of his attorneys. In
fact, they seem to have represented him remarkably well, given Dasher's inability to be of
any assistance to them.



MERCER LAW REVIEW

gree of understanding." The uncontroverted evidence presented by
Dasher's lawyers and corroborated by his personal physician indicated
that Dasher was unable to discuss his case with his attorneys either in or
out of the courtroom.61 This severely limited his counsel's ability to assist
him, since Dasher could not aid counsel in cross-examination by pointing
out errors or falsehoods in the testimony of witnesses, locating favorable
evidence, participating in any pretrial negotiations, selecting jurors, or
bringing to light circumstances known only to him. Courts have fre-
quently recognized that incompetent defendants cannot be effectively
represented." In fact, "it is. . . imperative that every criminal defendant
. . . possess 'sufficient present ability to consult with his lawyer with a
reasonable degree of rational understanding.' 9 Dasher's inability to
consult with counsel or to attend trial made these proceedings nothing
more than "an invective against an insensible object."70

Right to be heard. One of the oldest principles included in the due pro-
cess clause7 ' is that every criminal defendant has the right to be heard in
his own defense." This right cannot be met merely by the presence of
counsel, but includes the testimony of the defendant himself.7' Counsel
cannot take the stand and testify on his client's behalf at trial.'4

Not only was Dasher unable to testify at trial, his mental dysfunction
made it impossible for him to assist his attorneys in the preparation of
his defense.7

5 A defendant who can neither testify at trial nor provide
assistance in the preparation of his defense has been denied his constitu-
tionally guaranteed right to be heard in his own defense.

Dasher's right to be heard in his own defense, therefore, was denied by
his trial in absentia. While a defendant can choose not to take the
stand,'76 Dasher's inability to communicate with any degree of under-
standing made it impossible for him to make any voluntary choice of this
kind. In effect, his opportunity to "tell his side" of the story has been
denied.

66. See supra note 62 and cases cited therein.
67. 685 F.2d at 386-87.
68. See, e.g., United States ex rel Negron v. New York, 434 F.2d 386, 389 (2d Cir. 1970).
69. See id. (quoting Dusky v. United States, 362 U.S. 402, 402 (1960)).
70. Note, Incompetency to Stand Trial, 81 HAiv. L. REv. 454, 458 (1969); see supra text

accompanying note 67. The issue of Dasher's competence to stand trial, as distinguished
from his ability to be represented effectively, is beyond the scope of this Comment.

71. U.S. CoNsT. amend. XIV.
72. See Holden v. Hardy, 169 U.S. 366, 390-91 (1898).
73. Hopt v. Utah, 110 U.S. 574, 578 (1884).
74. FED. R. op Evw. 501; see also MODRL CODE OF PROFESSIONAL RESPONSIBiLY DR 5-

101, 5-102 (1979).
75. 685 F.2d at 387.
76. U.S. CoNST. amend. V; see also Griffin v. California, 380 U.S. 609, 613-15 (1965).

[Vol. 341528



Integrity of the judicial process. The Eleventh Circuit in Dasher con-
fused the two areas that make up the concern with the integrity of the
judicial process: actual fairness and the appearance of fairness.7

7 The
court found that "society's interest in preserving the forms of trial"7 8 had
been preserved because Dasher had not shown actual prejudice.7

9 The
court's reasoning ignores fundamental realities.

The Eleventh Circuit held that Dasher had to prove actual prejudice in
order to call into question the integrity of the judicial process.80 This
holding confuses the two parts of the concern: a trial that is actually
fair to the defendant may have the appearance of unfairness; but "jus-
tice must have the support derived from public acceptance of both the
process and its results." l While a trial held in complete secrecy might be
entirely fair, the appearance of fairness would be lacking from such a pro-
ceeding. As Chief Justice Burger observed, "[c]ivilized societies . . . can-
not erase from people's consciousness the fundamental, natural yearning
to see justice done. .. .

B. Precedent Supporting the Rule

The Eleventh Circuit did not decide the Dasher case in a vacuum; a
reasonable amount of prior authority was relied upon. This section deals
with the cases relied upon by the Eleventh Circuit and with those author-
ities overlooked by that court.

Cases relied upon. The Eleventh Circuit cited several casess8 for "the
proposition that to establish that his absence from trial violated due pro-
cess, a criminal defendant must show prejudice."8 4 The reliance on these
cases is misplaced. Their holdings establish that a defendant must
demonstrate only the possibility of prejudice in order to prove that the
proceeding from which he was absent was a part of his trial. They do not
hold, as the Eleventh Circuit interpreted them, that a defendant tried in
absentia must show actual prejudice to overturn his conviction. 6

77. See 685 F.2d at 388-89.
78. Id. at 388.
79. Id.
80. Id. For a discussion of the court's interpretation of prior case authority, see infra

notes 83-144 and accompanying text.
81. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 571 (1980). Conversely, a trial

may have the appearance of fairness yet be unfair to the defendant.
82. Id.
83. Faretta v. California, 422 U.S. 806 (1975); Snyder v. Massachusetts, 291 U.S. 97

(1934); United States v. Veatch, 647 F.2d 995 (9th Cir. 1981); United States v. Brown, 571
F.2d 980 (6th Cir. 1978).

84. 685 F.2d at 388 (emphasis in original).
85. See infra notes 86-105 and accompanying text.
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In Snyder v. Massachusetts," the issue before the Supreme Court was
whether the definition of a "trial" included a jury view.8

7 Justice Cardozo
noted in Snyder that "a view is not a trial"" and pointed out that it
would be improper to transfer to a jury view the constitutional protec-
tions applicable to trial.89 Moreover, the Court held in Snyder that a de-
fendant has the right under due process to be present at trial "whenever
his presence has a relation, reasonably substantial, to the fulness of his
opportunity to defend" himself.90 Surely his presence bears such a rela-
tion to the entire trial. The issue in Snyder was whether defendant's
absence from the view would prejudice him. The Court held that his ab-
sence from the view would not be prejudicial; it did not hold that his
absence from trial was proper unless he was prejudiced thereby.

In Faretta v. California,1 the Supreme Court held that the sixth
amendment right to counsel also included the right not to have counsel, if
the defendant so chose.9' The material quoted by the Eleventh Circuit in
Dasher,93 a footnote from Faretta, is "double dictum": a statement that
is unnecessary to the Court's finding on an issue, the resolution of which
was unnecessary to the Court's decision in the case. Moreover, the Elev-
enth Circuit failed to note the text immediately preceding and following
the footnote:

The Sixth Amendment does not provide merely that a defense shall be
made for the accused; it grants to the accused personally the right to
make his defense. It is the accused, not counsel, who must be "informed
of the nature and cause of the accusation," who must be "confronted
with the witnesses against him," and who must be accorded "compulsory
process for obtaining witnesses in his favor.". . . The right to defend is
given directly to the accused; for it is he who suffers the consequences if
the defense fails."

The Court also stated in Faretta that the defendant has the "right to be
present at all stages of the trial where his absence might frustrate the
fairness of the proceedings. '"" Absence from the entire trial "might frus-

86. 291 U.S. 97 (1934).
87. Id. at 107-08.
88. 291 U.S. at 113.
89. Id. at 114.
90. Id. at 105.
91. 422 U.S. 806 (1975).
92. Id. at 836.
93. "[D]ue process assures the criminal defendant only the 'right to be present at all

stages of the trial where his absence might frustrate the fairness of the proceedings.
685 F.2d at 388 (quoting Faretta v. California, 422 U.S. at 819 n.15).

94. Faretta v. California, 422 U.S. at 819-20 (emphasis added).
95. Id. at 819 n.15 (emphasis added).

[Vol. 341530
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trate the fairness" of the trial." All the defendant must prove to meet the
requirement of showing prejudice is that the proceeding is, in fact, part of
the trial.

The Ninth Circuit, in United States v. Veatch,' 7 held that the defen-
dant's right to be present at trial does not include the right to attend a
pretrial conference, since defendant's presence could not have contrib-
uted to his defense.0 8 The court in Veatch did not purport to hold that a
defendant can be excluded from his entire trial. In fact, the court noted
that "'[the presence of a defendant must bear a reasonably substantial
relationship to the opportunity to defend.' "" Surely the entire trial
bears such a relationship.

The Eleventh Circuit also cited a footnote from United States v.
Brown'00 for the proposition that the defendant must show he was
prejudiced by his absence from trial. 10 1 The Sixth Circuit in Brown held
that a defendant's right to be present at trial is not violated when he is
excluded from an in-chambers conference concerning the dismissal of a
juror. 0 2  Footnote five, which was cited by the Eleventh Circuit in
Dasher,'03 is a review of Supreme Court decisions concerning the defen-
dant's right to be present at trial.'" In that footnote, the court distin-
guished the rights given by Federal Rule of Criminal Procedure 43(a)'05

from the protections afforded by the Constitution. Footnote five does
not, however, support the proposition that a defendant must show that he
was prejudiced by his absence from trial.

The Eleventh Circuit's assertion that the right to be present is granted
"to advance society's interest in preserving the forms of trial"' 6 is sup-
ported by its cite to Badger v. Cardwell.107 The court failed to mention,
however, that the Ninth Circuit in Badger reversed defendant's convic-
tion on the grounds that his absence from his trial was a violation of due

96. Id. (emphasis added).
97. 647 F.2d 995 (9th Cir. 1981).
98. Id. at 1003-04.
99. Id. at 1004 n.9 (quoting Olney v. United States, 433 F.2d 161, 163 (9th Cir. 1970)

(quoting Stein v. United States, 313 F.2d 518, 522 (9th Cir. 1962), cert. denied, 373 U.S. 918,
reh'g denied, 375 U.S. 872 (1963))).

100. 571 F.2d 980 (6th Cir. 1978).
101. 685 F.2d at 388 (citing United States v. Brown, 571 F.2d 980, 986 n.5 (6th Cir.

1978)).
102. 571 F.2d at 986.
103. 685 F.2d at 388.
104. 571 F.2d at 986 n.5.
105. FED. R. CRiM. P. 43(a) reads in pertinent part: "The defendant shall be present at

the arraignment, at the time of the plea, at every stage of the trial including the impaneling
of the jury, and the return of the verdict, and at the imposition of sentence.

106. 685 F.2d at 388.
107. 587 F.2d 968 (9th Cir. 1978).
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process.1"8 The court in Badger held that defendant's absence "from so
many stages of his trial calls for reversal,"'" 9 and noted that "[tihe pres-
ence of counsel alone at trial can never be harmless.""' Dasher was ab-
sent from the entire trial. Only his counsel was present."' Badger does
not require the defendant to show that he was prejudiced by his absence;
it only requires the defendant to show he was in fact absent from his
trial.

Relevant Supreme Court Authority. In Diaz v. United States,"2 the
United States Supreme Court stated that the right to be present at trial
"extend[s] to every stage of the trial. . . and. . . [is] scarcely less impor-
tant to the accused than the right of trial itself."' s Although the dictum
of Hopt v. Utah"" to the effect that a criminal trial can never be contin-
ued if the defendant is absent'" was rejected by the Court in Diaz,"1 the
defendant still has the right to be present unless he waives the right vol-
untarily"7 or by his misconduct."18 Moreover, the right is so precious that
the Supreme Court once observed that "in felonies, it is not in the power
of the prisoner, either by himself or his counsel, to waive the right to be
personally present during the trial."' " 9 Although this rule has been re-
laxed, 20 the sacred nature of the right has not changed.''

In Illinois v. Allen,"2 the Supreme Court noted that "[olne of the most
basic of the rights guaranteed by the Confrontation Clause is the ac-
cused's right to be present in the courtroom at every stage of his trial.""11 8

Although brief absences from trial have been held not to be reversible
error,'24 no federal court has ever permitted an entire trial to be con-

108. Id. at 977-78.
109. Id. at 977. Badger was absent during all or part of the testimony of four witnesses,

the closing argument, the instruction of the jury, the proof of his prior conviction, and the
return of the verdict. Id.

110. Id.
111. 685 F.2d at 387.
112. 223 U.S. 442 (1912).
113. Id. at 455.
114. 110 U.S. 574 (1884).
115. Id. at 579.
116. 223 U.S. at 458.
117. Id. at 455.
118. Illinois v. Allen, 397 U.S. 337, 343 (1970).
119. Lewis v. United States, 146 U.S. 370 (1892).
120. See supra text accompanying notes 113-118.
121. See, e.g., Illinois v. Allen, 397 U.S. 337, 338 (1970); United States v. Amaya, 533

F.2d 188 (5th Cir. 1976); Smith v. United States, 357 F.2d 486 (5th Cir. 1966).
122. 397 U.S. 337 (1970).
123. Id. at 338 (citing Lewis v. United States, 146 U.S. 370 (1892)).
124. See, e.g., Howard v. Kentucky, 200 U.S. 164 (1906); United States v. Switzer, 252

F.2d 139 (2d Cir.), cert. denied, 357 U.S. 922 (1958).
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ducted in the defendant's absence without waiver or misconduct. "

The right of confrontation applies with no less force to the states. In
Pointer v. Texas,'26 the Supreme Court held that the right of confronta-
tion guaranteed by the sixth amendment is "to be enforced against the
States .. . according to the same standards that protect those rights
against federal encroachment.""12 Thus, a defendant's right to be present
at his trial is not affected by the fact that he was tried in a state court
rather than in a federal court.1 2 8

The holding in Dasher, that defendant must show that he was actually
prejudiced by his absence from trial,' 2

9 is clearly erroneous. The Supreme
Court has held "that before a federal constitutional error can be held
harmless, the court must be able to declare a belief that it was harmless
beyond a reasonable doubt." 80 The Court requires "the beneficiary of a
constitutional error to prove beyond a reasonable doubt" that the error
did not prejudice the other party.'8 ' Thus, the Eleventh Circuit should
have affirmed the district court's grant of habeas corpus unless the state
could have proven beyond a reasonable doubt that Dasher was not
prejudiced.

Relevant Circuit Court Authority.13 2 In McKissick v. United States,"33

the record failed to show whether defendant was present during an in-
chambers conference at which his attorney moved for a mistrial. 3 " Citing
Chapman v. California,135 the Fifth Circuit held that defendant's absence
was ground for reversal "unless it is clear beyond a reasonable doubt that
he was not injured by [his] absence."' 3' The court then remanded the
case for further findings of fact on that subject. 3 7

The Fifth Circuit in United States v. Benavides'u severely limited the
discretion of the trial judge even in cases in which the defendant's ab-
sence was voluntary. "' Benavides concerned the voluntary absence of de-

125. See supra section II.
126. 380 U.S. 400 (1965).
127. Id. at 406 (quoting Malloy v. Hogan, 378 U.S. 1, 10 (1964)).
128. Dasher v. Stripling, 685 F.2d at 387.
129. Id. at 388.
130. Chapman v. California, 386 U.S. 18, 24 (1967).
131. Id.
132. The Eleventh Circuit held in Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir.

1981), that it will be bound by decisions of the former Fifth Circuit. Former Fifth Circuit
cases, therefore, will be the focus of this section.

133. 379 F.2d 754 (5th Cir. 1967).
134. Id. at 762.
135. Id. at 762 n.4 (citing Chapman v. California, 386 U.S. 186 (1967)).
136. Id. at 762.
137. Id. at 763.
138. 596 F.2d 137 (5th Cir. 1979).
139. Id. at 139.
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fendants."4 The Fifth Circuit held that a finding of voluntary absence
should not end the inquiry, and it set out a number of additional factors
for consideration by trial judges.14

1 If the trial judge's discretion to con-
tinue with trial is narrow in cases involving defendants whose absence is
voluntary, it follows that it should be virtually nonexistent in cases in-
volving defendants who would be at trial if their health permitted. 42

The Eleventh Circuit's holding in Dasher, therefore, is a departure
from the precedent of both the United States Supreme Court,"M and the
former Fifth Circuit." Such a radical departure is not justified either by
the facts of Dasher or by the demands of justice.

V. CONCLUSION

Although the Eleventh Circuit purports to follow precedent in
Dasher,'4 it actually announces a new exception to the general rule that,
absent waiver or misconduct, the defendant is constitutionally entitled to
be present at all stages of his trial. Dasher adds a third excep-
tion: illness. An ill defendant's rights to due process and confrontation
are not offended by his trial and sentencing in absentia unless he can
show prejudice."'

The issue, as noted by the Georgia Court of Appeals, is a policy ques-
tion."4 7 The rule change announced in Dasher was unnecessary. It created
a situation in which "the remedy is worse than the disease.' "4s As a prac-
tical matter, few defendants are so critically ill that attendance at trial is
impossible, and society's interest in punishing such a critically ill defen-

140. Id. at 138. Defendants were present for the selection of the jury, but failed to ap-
pear for trial several weeks later. After an overnight continuance, the trial court found their
absence voluntary and proceeded with trial. Id.

141. Id. at 139-40. The analysis, taken from United States v. Tortora, 464 F.2d 1202,
1210 (2d Cir.), cert. denied, 409 U.S. 1063 (1972), included such factors as the difficulty of
rescheduling the trial, the burden on the government in multiple-defendant trials, and the
danger to witnesses. 596 F.2d at 139 (citing Tortora, 464 F.2d at 1210). The court also
quoted language from Tortora to the effect that the trial in absentia of even a voluntarily
absent defendant probably would not be proper except in multiple-defendant cases. 596
F.2d at 139 (quoting Tortora, 464 F.2d at 1210 n.7).

142. This holding applies with equal force to state prosecutions. See supra notes 2 &
127 and cases cited therein.

143. See supra section IV(A).
144. See supra notes 132-142 and accompanying text.
145. 685 F.2d at 388.
146. 685 F.2d at 388. The court provides no guidelines for the quantum of evidence re-

quired to show such prejudice. Id.
147. Dasher v. State, 157 Ga. App. at 665, 278 S.E.2d at 467.
148. F. BACON, Essays [1597-1625], Of Seditions (quoted in JOHN BARTLmr, FAmiLIAR

QUOTATIONS 111 n.2 (E. Beck ed., 15th ed. 1980)).
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dant is not so great as to override his right to be present at trial. 49

This is not to say that a critically ill defendant can never be tried. A
defendant who, for example, deliberately contracts an illness or worsens
his condition may be tried constitutionally in absentia."'s He is as volun-
tarily absent as the defendant who flees the jurisdiction. 51 Here, however,
Dasher's illness was neither self-induced nor deliberately aggravated.5 2

The illness exception set forth in Dasher, which allows a trial to be
held in the defendant's absence, devours the rule. While a pretrial con-
ference or an appeal is not part of a "trial" and may, therefore, be held in
the defendant's absence unless he shows prejudice, this is no reason to
hold that the entire trial may also be held in his absence unless he shows
prejudice. The defendant is prejudiced enough by the fact that "a wit-
ness in a trial proceeding may accuse without looking at the defendant he
accuses."

153

In the final analysis, the Eleventh Circuit has opened a door that
should have remained closed. A noted legal scholar warned that allowing
a judge to "have the power to commit to long detention any person with-
out giving the person any opportunity to hear the substance of the testi-
mony against him, is fundamentally unsound [and] practically
dangerous .... "1154

NEAL B. CHILDERS
WILLIAM FRED HINESLEY III

149. See supra section II.
150. See, e.g., People v. Rogers, 309 P.2d 949, 150 Cal. App. 2d 281 (1957).
151. See also 685 F.2d at 391 (Hill, J., dissenting).
152. 685 F.2d at 386-87.
153. 685 F.2d at 390 (Hill, J., dissenting) (footnote omitted).
154. 5 J. WIGMORE, WIGMORE ON EVIDENCE § 1400 (Chadbourne rev. 1974) (emphasis in

original).
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