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Prior Inconsistent Statements:
Conflict Between State and Federal

Rules of Evidence

I. INTRODUCTION

Hearsay rules concerning the admissibility of a witness' prior inconsis-
tent statements vary dramatically between federal and state courts, as
well as from state to state. In particular, marked differences exist with
respect to whether prior inconsistent statements should be admitted as
substantive evidence or for impeachment purposes only. These differ-
ences occur in part because of the absence of uniform evidentiary rules
applicable to both federal and state courts. Differences also arise because
the states have considerable discretion in constructing their own rules of
hearsay. States enjoy this discretion because the right of confrontation,'
as construed by the Supreme Court, does not impose strict standards for
admissibility of hearsay evidence.'

The resulting conflict in hearsay rules has consequences for both civil
and criminal practices. In civil cases, a disparity exists between state and
federal practice that affects the way practitioners should prepare for trial

1. U.S. CONsT. amend. VI. "In all criminal prosecutions, the accused shall enjoy the right
... to be confronted with the witnesses against him.. .. "

2. See, e.g., California v. Green, 399 U.S. 149, 155 (1970), in which the Court stated:
While it may readily be conceded that hearsay rules and the Confrontation Clause
are generally designed to protect similar values, it is quite a different thing to
suggest that the overlap is complete and that the Confrontation Clause is nothing
more or less than a codification of the rules of hearsay and their exceptions as
they existed historically at common law.

On whether prior inconsistent statements are admissible as substantive evidence, the Court
held that a defendant's right of confrontation is satisfied as long as the declarant is available
to testify at trial concerning his prior statements. Id. at 158.
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and depose witnesses.8 In addition, forum shopping might result because
of the disparity between state and federal rules of evidence.'

The admissibility of prior inconsistent statements and the weight to be
given them are of particular concern in criminal trials. In determining
whether prior inconsistent statements should be admitted as substantive
evidence or solely to impeach the witness' testimony, two competing poli-
cies should be considered.' The first policy calls for a determination of
the reliability of the prior statement.6 In determining reliability, courts
first should determine whether the statement alleged at trial was made in
fact.1 Next, courts should determine whether the statement is reliable
concerning the truth of the matter asserted given the circumstances
under which it was made.6 Under this first policy, a fair determination of
the statement's reliability is important if it is offered as substantive proof
of one of the essential elements of the crime.

The second policy calls for freer admissibility of prior inconsistent
statements at trial when those statements may be essential to proving the
case.e When making a determination of reliability, courts that follow this
policy often take into account the reluctance of the witness to testify0

and, thus, may be less concerned with technical indications of reliability.
The policy of freer admissibility favors use of prior inconsistent state-
ments as substantive evidence and discourages recalcitrant and fearful

3. See infra text accompanying notes 117 and 118.
4. Blakey, Substantive Use of Prior Inconsistent Statements Under the Federal Rules

of Evidence, 64 Ky. L.J. 3, 29 (1975-1976).
5. 5 J. WIGMoRE, EviDNcE IN TRIALs AT COMMON LAW § 1420, at 251 (Chadbourn rev.

ed. 1974) [hereinafter cited as 5 WIGMoRZ] ("These two considerations [are] ... a circum-
stantial probability of trustworthiness, and a necessity, for the evidence. . ").

6. Id. at § 1422, at 253-54. ("Second principle: Circumstantial probability of
trustworthiness").

7. H.R. REP. No. 650, 93rd Cong., 2d Sess. 13, reprinted in 1974 U.S. CODE CONG. & AD.
NEws 7075, 7087 ("IThere can be no dispute as to whether the prior statement was made

8. Id. (oath and cross-examination give "firm additional assurances of the reliability of
the prior statement").

9. 5 WIGMORE, supra note 5, § 1421, at 253 ("First principle: Necessity"); see also, Gra-
ham, The Confrontation Clause, the Hearsay Rule, and the Forgetful Witness, 56 Txx. L.
Rzv. 151, 187 (1978): "The concept of necessity favors the admission of probative and im-
portant, or crucial, out-of-court declarations.")

10. See, e.g., United States v. Insana, 423 F.2d 1165, 1170 (2d Cir.), cert. denied, 400
U.S. 841 (1970). The court stated:

Where as here, a recalcitrant witness who has testified to one or more relevant
facts indicates by his conduct that the reason for his failure to continue to so
testify is not a lack of memory but a desire "not to hurt anyone," then the court
has discretionary latitude in the search for truth, to admit a prior sworn statement
which the witness does not in fact deny he made.
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witnesses from disclaiming their previous statements."
The balancing of the concern for reliability and the concern for freer

admissibility of essential evidence may be responsible for much of the
discrepancy between federal and state rules of admissibility.2

The purpose of this Comment is to survey state and federal rules that
concern the admissibility of prior inconsistent statements and to show
how courts treat the two policy concerns in formulating their evidentiary
rules. The Comment will begin by discussing the common-law rules of
admissibility of prior indonsistent statements and by examining some of
the criticism that led to recent changes in the common law. It then will
focus on current rules of admissibility in federal and state courts, respec-
tively, and will discuss the differences between these rules. Finally, this
Comment will identify and evaluate some of the theories behind the vari-
ous federal and state rules in order to determine which policy concerns
have created the conflicts between them.

II. PRIOR INCONSISTENT STATEMENTS AS SUBSTANTIVE

EVIDENCE: EVIDENTIARY AND CONSTITUTIONAL DILEMMAS

The orthodox view concerning the prior statement of a witness who tes-
tifies at trial subject to cross-examination is that the prior out-of-court
statement is hearsay and cannot be offered to prove the truth of matters
asserted in that statement."8 The rationale of the orthodox view is that
the previous statement of the witness is hearsay since its value depends
on the declarant's credibility; there is no other indication that the prior
statement is reliable when, at the time the declarant made the statement,
he was not under oath, subject to cross-examination, or in the presence of
the judge or jury. 4

The orthodox view has been under attack from the courts," commenta-
tors," and the draftsmen of the Federal Rules1 7 with regard to each of the

11. See, e.g., United States v. Gerry, 515 F.2d 130 (2d Cir. 1975) (upheld admission of
prior testimony of recalcitrant witness who had expressed fear for his own safety at defen-
dant's hands and who denied at trial the truth of his previous testimony).

12. Graham, supra note 9, at 187: "The common-law hearsay exceptions are buttressed
by notions of reliability and necessity, with an interaction of these elements forming the
standard against which a particular hearsay declaration is measured."

13. C. McCORMICK, MCCORMICK'S HANDBOOK OF THE LAw OF EVIDENCE § 251 (2d ed.

1972). The prior statement, however, may be used to impeach the credibility of the witness.
14. Id.
15. See, e.g., California v. Green, 399 U.S. 149 (1970).
16. See, e.g., 3A J. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAw § 1018 (Chadbourn

rev. ed. 1970) [hereinafter cited as 3A WIGMORE]; Morgan, Hearsay Dangers and the Appli-
cation of the Hearsay Concept, 62 HARv. L. REv. 177 (1948).

17. See, e.g., 28 U.S.C.A. 522 (West 1975) (Notes of Advisory Committee on Proposed
Rules).
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objections to admission of prior statements as substantive evidence. Prior
to the adoption of the Federal Rules, most of the states and all of the
circuits, with the exception of the Second Circuit, adhered to the tradi-
tional view.18 In recent years, however, this trend has reversed, and only a
minority of the states still follow the orthodox rule.1

The modern view is that the dangers of hearsay greatly diminish when
the declarant testifies at trial concerning his prior statement. At that
point he is under oath subject to cross-examination, and the trier of fact
may observe his demeanor in the courtroom. When the statement is al-
lowed to come in as substantive evidence, "[tihe adversary can now ex-
pose every element that may carry a danger of misleading the trier of fact
both in the previous statement and in the present testimony, and the
trier can judge whether both the previous declaration and the present tes-
timony are reliable in whole or in part."21

Commentators dismiss the requirements of the oath, cross-examina-
tion, and demeanor evidence as the sole guarantors of reliability. Regard-
ing the oath, the draftsmen of the Proposed Federal Rules of Evidence"
have stated that "its mere presence has never been regarded as sufficient
to remove a statement from the hearsay category, and it receives much
less emphasis than cross-examination as a truth-compelling device. ''23

Commentators agree that "[t]he oath is no longer a principal safeguard of
the trustworthiness of testimony."'2'

The importance of cross-examination at the time the prior statement
was made has received more attention, in part because of the historic re-
luctance to approve the general use of prepared statements as substantive
evidence,2

5 and in part because cross-examination is perceived as a princi-
pal means of achieving credibility. Commentators now believe that sub-
sequent cross-examination can be sufficiently effective in attacking the
credibility of the prior statement even though it is delayed until the time
of trial. The witness who is present to testify at trial is subject to cross-
examination; thus, there is adequate opportunity to test the former state-
ment."e The orthodox view, however, urges that delayed cross-examina-

18. 5 WIGMORE, supra note 5, § 1018.
19. These states are Alabama, Illinois, Maryland, Louisiana, Mississippi, Montana, New

Hampshire, North Carolina, Oregon, Rhode Island, and Tennessee. See, infra note 133.
20. 5 WIGMORE, supra note 5, § 1018.
21. Morgan, supra note 16, at 192.
22. 56 F.R.D. 183 (1973).
23. Id. at 295.
24. C. MCCORMICK, supra note 13, at § 251; see also Morgan, supra note 16; 6 J. WIG-

MoRE, Evim DEE IN TRIALS AT COMMON LAW §§ 1827, 1831 (Chadbourn rev. ed. 1976).
25. 5 WIGMORE, supra note 5, § 1364.
26. 3A WIGMORE, supra note 16, § 1018, at 996; see also MODEL CODE OF EVIDENCE Rule

503(b) comment at 324 (1942).
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tion is no substitute for contemporaneous examination:

The chief merit of cross-examination is not that at some future time it
gives the party opponent the right to dissect adverse testimony. Its prin-
cipal virtue is in its immediate application of the testing process. Its
strokes fall while the iron is hot. False testimony is apt to harden and
become unyielding to the blows of truth in proportion as the witness has
opportunity for reconsideration and influence by the suggestions of
others . . .

One commentator has likened the admission of a prior statement as
substantive evidence to the use of two witnesses: one inside the court-
room giving one version of the story, and one outside the courtroom giv-
ing another inconsistent version .2  The argument is that if the witness
inside the courtroom who is attacked with cross-examination appears to
be untrustworthy, the trier of fact more likely will believe the witness
outside the courtroom. "In short, substantive use of prior inconsistent
statements deprives the opposing party of the tools that can normally be
used to attack harmful evidence, and forces the opposing party to bear
the risk that he will not be able to dispel the effect of the prior inconsis-
tent statements.

'2
9

The third objection to admitting the prior inconsistent statements as
substantive evidence is that the judge and jury are unable to observe the
declarant at the time he makes the statement. The demeanor of the wit-
ness while making a statement is believed to furnish the trier of fact with
valuable clues regarding the credibility of the witness and the truthful-
ness of the statement.8 0 Opponents of the orthodox view argue that the

27. State v. Saporen, 205 Minn. 358, 362, 285 N.W. 898, 901 (1939); see also Ruhala v.
Roby, 379 Mich. 102, 150 N.W.2d 146 (1967), in which the court defended the orthodox view
by renouncing "the windmill-fighting nature of stale cross-examination with respect to the
prior statement." The court continued as follows:

No matter how deadly the thrust of the cross-examiner, the ghost of the prior
statement stands. His questions will always sound like attempts to permit the wit-
ness to explain why he changed his story before coming to court, with the jury
being left to infer that he might have been induced to change his story in the
intervening months or years, for some unrevealed and sinister reason.

Id. at 158 (emphasis in original).
28. Blakey, supra note 4, at 44-45.
29. Id. at 45. Blakey quotes Chancellor Kent in Coleman v. Southwick, 9 Johns. 45, 50

(1812):
A person who relates a hearsay is not obliged to enter into any particulars, to
answer any questions, to solve any difficulties, to reconcile any contradictions, to
explain any obscurities, to remove any ambiguities; he entrenches himself in the
simple assertion that he was told so, and leaves the burden entirely on his dead or
absent author.'

Id. at 46-47 (quoting Coleman v. Southwick, 9 Johns. 45, 50 (1812)).
30. Federal Rules of Evidence, 28 U.S.C.A. 522 (West 1975) (Notes of Advisory Commit-
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trier observes the witness when he testifies concerning the statement and
that this is as helpful in ascertaining reliability as observation at the time
the statement was made."'

In support of the modern view, it is argued that the jury learns of the
witness' prior inconsistent statements when the statements are intro-
duced to impeach the witness' credibility. Therefore, not only is it mere
hypocrisy to call these statements nonsubstantive and instruct the jury
not to decide the case on the basis of the prior statements, 2 but it also
requires extreme care in framing the charge.33 Furthermore, some critics
of the orthodox position contend that the witness' prior inconsistent
statement should be admitted as substantive evidence because in many
cases "the inconsistent statement is more likely to be true than the testi-
mony of the witness at the trial because it was made nearer in time to the
matter to which it relates and is less likely to be influenced by the contro-
versy that gave rise to the litigation. 34 Critics of the orthodox view also

tee on Proposed Rules). See also-Universal Camera Corp. v. NLRB, 340 U.S. 474, 495-96
(1951); Sahm, Demeanor Evidence: Elusive and Intangible Imponderables, A.B.A.J. 580
(1961); C. MCCORMICK, supra note 13, § 245 (stating that the witness probably will be im-
pressed with the solemnity of the occasion and the probability of public disgrace; willingness
to falsify may be reasonably more difficult in the presence of the person against whom
directed).

31. See Di Carlo v. United States, 6 F.2d 364, 368 (2d Cir. 1925) (Hand, J.) ("If, from all
that the jury see of the witness, they conclude that what he says now is not the truth, but
what he said before, they are none the less deciding from what they see and hear of that
person and in court."

32. Moore & Bendix, Congress, Evidence and Rulemaking, 84 YL. L.J. 9, 31 (1974).
33. See, e.g., Ascaro v. Parisi, 297 F.2d 859, 864 (1st Cir.), cert. denied, 370 U.S. 904

(1962) ("one can hardly expect jurors, however conscientious, to perform the mental gym-
nastic of distinguishing sharply between using a witness's prior statement for testimonial
purposes and using it only to contradict. The orthodox rule is not realistic."); Slade v.
United States, 267 F.2d 834 (5th Cir. 1959) (reversed prior conviction for inadequate
charge).

34. State v. Maestas, 92 N.M. 135, 144, 584 P.2d 182, 191 (1978) (quoting the California
Law Revision Commission with respect to CAL. EvID. CODE § 1235). See also State v.
Spadafore, 220 S.E.2d 655 (W. Va. 1975). In Spadafore, the court stated that a witness'
prior inconsistent statements were admissible as substantive evidence if made under oath in
a judicial atmosphere either by deposition or at a prior trial and if the witness was subject
to cross-examination by defense counsel at the time of the prior statement. But the court
refused to admit all ex parte statements made under oath and stated:

While the Court recognizes that criminal defendants can often bring pressure to
bear upon witnesses to compel a convenient loss of memory during the trial of a
case, the sinister spectre of coerced statements made to police in an ex parte man-
ner is far more threatening. Frequently witnesses in criminal cases are implicated
in the criminal activity at issue, . . . and the prosecutorial authorities can induce
fear, a sense of guilt, and panic, in such a way as to cause distortion of the facts.
In addition, out-of-court statements are subject to ... errors of perception which
are inherent in responses to leading questions.
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urge that since the jury will hear both versions of the statement anyway if
the witness is impeached, the jury might as well know all of the relevant
facts that pertain to the prior statement as well as the in-court version so
that they can determine the truth of the matter more intelligently. 5

Even if admitting the prior inconsistent statements of witnesses makes
evidentiary sense, it still must pass constitutional muster. In California
v. Green,"' the Supreme Court reviewed the confrontation issues that
arise upon the admission of prior statements of a witness as substantive
evidence when the witness asserts a lack of recollection at trial. The
Court ruled that "[v]iewed historically . . . there is good reason to con-
clude that the Confrontation Clause is not violated by admitting a declar-
ant's out-of-court statements, as long as the declarant is testifying as a
witness and subject to full and effective cross-examination," 87 and that
"where the declarant is not absent, but is present to testify and to submit
to cross-examination, our cases, if anything, support the conclusion that
the admission of his out-of-court statements does not create a confronta-
tion problem."'8

In Green, the witness stated while in police custody that defendant had
supplied him with marijuana. He repeated this story at a preliminary
hearing one week later. At trial, however, the witness claimed that, in
fact, he was unable to remember how he had obtained the marijuana
since he was under the influence of an hallucinogen at the time. During
direct examination, the prosecutor read excerpts from the witness' pre-
liminary hearing testimony, which was admissible as substantive evidence
under California law,8 but during cross-examination the witness claimed
his memory was refreshed only with respect to the preliminary hearing
itself, and not to the underlying events. The District Court of California
reversed defendant's conviction and held that the use of the witness'
prior statements as substantive evidence against defendant violated de-
fendant's right to confront the witness against him, which was guaranteed
by the sixth amendment. The California Supreme Court affirmed the
district court's decision and held that the state evidentiary rule, which
allowed the substantive use of a witness' prior inconsistent statements,
was an unconstitutional denial of defendant's rights of confrontation. 0

Id. at 664 (emphasis in original).
35. Jett v. Commonwealth, 436 S.W.2d 788, 792 (Ky. 1969) ("We are of the opinion that

when a witness has testified about some of the facts of a case the jury should know what else
he has said about it, so long as it is relevant to the merits of the case as distinguished from
collateral issues.")

36. 399 U.S. 149 (1970).
37. Id. at 158.
38. Id. at 162.
39. CAL. EVID. CODE § 1235 (West 1966).
40. 399 U.S. at 153.
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The Supreme Court reversed the California courts and held that the
California evidence rule satisfied the three basic purposes of the confron-
tation clause. First, the right of confrontation assures the defendant that
the witness will give his statements under oath." The oath assures some
measure of trustworthiness when accompanied by the possibility of a pen-
alty for perjury." Second, confrontation forces the witness to be subject
to cross-examination, the "greatest legal engine ever invented for the dis-
covery of truth.' ' 3 Third, confrontation permits the trier of fact to ob-
serve the witness' demeanor when making his statement so that the trier
can better evaluate the witness' credibility." The Court concluded that
"if the declarant is present and testifying at trial, the out-of-court state-
ment for all practical purposes regains most of the lost protections."'' As
a result,

the Confrontation Clause does not require excluding from evidence the
prior statements of a witness who concedes making the statements, and
who may be asked to defend or otherwise explain the inconsistency be-
tween his prior and his present version of the events in question, thus
opening himself to full cross-examination at trial as to both stories.46

41. Id. at 158.

42. Id.

43. Id. (citing 5 WIGMORE, supra note 5, § 1367).

44. 399 U.S. at 158.
45. Id. The Court ruled that the oath requirement is met for the following reasons:

[TIhe witness must now affirm, deny, or qualify the truth of the prior statement
under the penalty of perjury; indeed, the very fact that the prior statement was
not given under a similar circumstance may become the witness' explanation for
its inaccuracy-an explanation a jury may be expected to understand and take
into account in deciding which, if either, of the statements represents the truth.

Id. at 159. The court also held that the cross-examination requirement is met. "[Tihe inabil-
ity to cross-examine the witness at the time he made his prior statement cannot easily be
shown to be of crucial significance as long as the defendant is assured a full and effective
cross-examination at the time of trial." Id. The requirement of demeanor observation also is
met:

The witness who now relates a different story about the events in question must
necessarily assume a position as to the truth value of his prior statement, thus
giving the jury a chance to observe and evaluate his demeanor as he either dis-
avows or qualifies his earlier statement. The jury is alerted by the inconsistency in
the stories, and its attention is sharply focused on determining either that one of
the stories reflects the truth or that the witness who has apparently lied once, is
simply too lacking in credibility to warrant its believing either story.

Id. at 160.

46. 399 U.S. at 164.
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III. LEGISLATIVE HISTORY OF RULE 801(d)(1)(A)

Rule 801(d)(1)(A) of the Federal Rules of Evidence provides as follows:

(d) A statement is not hearsay if-
(1) [t]he declarant testifies at the trial or hearing and is subject
to cross-examination concerning the statement, and the state-
ment is (A) inconsistent with his testimony, and was given
under oath subject to the penalty of perjury at a trial, hearing,
or other proceeding, or in a deposition .... 11

The legislative history shows that the final version of Rule 801(d)(1)(A)
was a compromise version achieved after much debate in Congress.4'

When the Supreme Court first proposed Rule 801(d)(1)(A), it expressly
adopted California's rule of evidence concerning the admissibility of prior
inconsistent statements, found in section 1235 of the California Evidence
Code.40 In contrast to the final version of the rule, the Supreme Court
rule would have allowed the use of prior inconsistent statements as sub-
stantive evidence as long as the declaring witness was available for cross-
examination at trial.5" The circumstances under which the prior state-
ment was made would be of little significance as long as the witness was
presently available to testify. In sum, the Supreme Court followed its own
decision in California v. Green5" and adopted the lenient rule of admissi-
bility upheld in that case.

In taking this position, the Court adopted verbatim the California Law
Revision Commission's reasoning behind section 1235. Accordingly, the
Court reasoned that when the declarant is available for cross-examina-
tion, "'the dangers against which the hearsay rule is designed to protect
are largely nonexistent. The declarant is in court and may be examined
and cross-examined in regard to his statements and their subject mat-
ter.' "52 By adopting this language, the Court addressed the reliability of
the out-of-court statement and reasoned that reliability could be tested
adequately at trial, as long as the witness was available to testify to the
underlying transaction and to explain the inconsistency between his pre-

47. Federal Rules of Evidence, 28 U.S.C.A. 522 (West 1975).
48. Hearings on H.R. 5463 Before the Senate Comm. on the Judiciary, 93d Cong., 2d

Sess. 51-53, 64-66 (1973); Hearings on the Proposed Rules of Evidence Before the Sub-
comm. on Reform of Federal Criminal Laws of the House Comm. on the Judiciary, 93d
Cong., 1st Sess. 9 (1973); 120 CONG. REc. 2383-89 (1974) (floor debate on proposed rules);
see generally, 4 D. LoUISELL & C. MUELLER, FEDERAL EVIDENCE § 410, at 22 (1980).

49. 56 F.R.D. 183 (1973).
50. Id. at 295-96.
51. 399 U.S. at 149.
52. 56 F.R.D. at 296 (quoting California Law Revision Commission (advisory committee

note)).
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sent statement and his alleged prior statement.
The House Judiciary Committee rejected this reasoning and insisted on

a much stricter rule to safeguard the reliability of the alleged prior state-
ment." For its own rule, the Committee proposed that in order for a prior
inconsistent statement to be admitted as substantive evidence, it first
must be shown that the declarant was subject to cross-examination at the
time the prior statement was made. Under this rule, grand jury testimony
would be excluded although it was given under oath." The Committee
expressly stated its rationale for requiring cross-examination at the mak-
ing of the prior statement as follows: "(1) [U]nlike in most other situa-
tions involving unsworn or oral statements, there can be no dispute as to
whether the prior statement was made; and (2) the context of a formal
proceeding, an oath, and the opportunity for cross-examination provide
firm additional assurances of the reliability of the prior statement." 5

The Senate Judiciary Committee responded with a proposal to rein-
state the Supreme Court rule and rejected the House Judiciary Commit-
tee's proposal.6 The Senate report stated that neither cross-examination
nor oath was a necessary requirement to admit a prior inconsistent state-
ment as substantive evidence.57 The Senate addressed the issue of relia-
bility squarely and offered a counterargument to the House Committee's
insistence that a prior inconsistent statement had to be given subject to
cross-examination. The Senate Committee reasoned that a prior inconsis-
tent statement carried indications of reliability since "[t]he prior state-
ment was made nearer in time to the events, when memory was fresher
and intervening influences had not been brought into play."" In addition,
the Committee addressed fears that the prior inconsistent statement
would be used as the sole basis of conviction of a criminal defendant and
stated that admission of the out-of-court statement as substantive evi-
dence would not mean that this evidence alone would suffice to convict."

The final version of rule 801(d)(1)(A) was the result of a compromise

53. H.R. REP. No. 650, 93d Cong., 2d Sess. 13, reprinted in 1974 U.S. CODE CONG. & AD.
NEws 7075, 7086.

54. S. Rep. No. 1277, 93d Cong., 2d Seass. 13, reprinted in 1974 U.S. CODE CONG. & AD.
NEWS 7051, 7062. ("The House severely limited the admissibility of prior inconsistent state-
ments by adding a requirement that the prior statement must have been subject to cross-
examination, thus precluding even the use of grand jury statements.").

55. H.R. REP. No. 650, 93d Cong., 2d Seas. 13, reprinted in 1974 U.S. CODE CONG. & AD.
NEWS 7075, 7087.

56. S. REP. No. 1277, 93d Cong., 2d Seass. 13, reprinted in 1974 U.S. CODE CONG. & AD.
NEws 7051, 7063.

57. Id. at 7062.
58. Id.
59. Id. at 7063 n.21.
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worked out by the Conference Committee." To insure the reliability of
the prior statement, the rule now requires that a statement be "given
under oath subject to the penalty of perjury at a trial, hearing, or other
proceeding, or in a deposition.' 61 The language of the present rule per-
mits the substantive use at trial of prior inconsistent statements made
before the grand jury" since it is not necessary for the witness to have
been cross-examined when he made the statement. In this sense, the rule
accommodates the Supreme Court-Senate version of the rule and allows
for freer admissibility of testimony. The rule, however, does not ignore
altogether the circumstances under which the prior statement was made
since it requires the statement to be given under oath at some proceeding
that imposes the risk of penalty for perjury. In this way, the rule is fairly
consistent with the House proposal.

IV. ADMISSIBILITY OF PRIOR INCONSISTENT STATEMENTS IN FEDERAL

COURTS: APPLICATION OF RULE 801(d)(1)(A)

Despite the legislative history of rule 801(d)(1)(A), which aids in the
interpretation of the rule, some ambiguities still exist. For example, the
legislative history gives no clues to the meaning of the words 'other pro-
ceeding.' This phrase is found in the provision which states that in order
for a prior inconsistent statement to be admitted as substantive evidence,
the statement must be "given under oath subject to the penalty of per-
jury at a trial, hearing, or other proceeding."

Consistent with the legislative history of the rule," courts have held
that prior inconsistent statements given before the grand jury are admis-
sible as substantive evidence. 4 Likewise, statements made during a pre-
liminary hearing," at a previous trial,"' or during a deposition6 7 constitute
statements made in 'other proceedings' under rule 801(d)(1)(A). In addi-
tion, statements made under oath during a guilty plea may be admitted
as substantive evidence.68

The general rule in federal courts is that statements made to investi-

60. CONF. REP. No. 1597, 93d Cong., 2d Sess. 13, reprinted in 1974 U.S. CODE CONG. &
AD. NEWS 7098, 7103-04.

61. FED. R. EvID. 801(d)(1)(A).
62. CONF. REP. No. 1597, 93d Cong., 2d Sess. 13, reprinted in 1974 U.S. CODE CONG. &

AD. NEWs 7098, 7104.
63. Id.
64. United States v. Woods, 613 F.2d 629 (6th Cir. 1980).
65. United States v. Plum, 588 F.2d 568 (10th Cir. 1977).
66. United States v. Librach, 536 F.2d 1288 (8th Cir.), cert. denied, 429 U.S. 939 (1976).
67. Davis v. Freels, 583 F.2d 337 (7th Cir. 1978).
68. United States v. Wise, 603 F.2d 1101 (4th Cir. 1979).
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gating officers are not made in an 'other proceeding' under 801(d)(1)(A) 9

since, generally, these statements are not made under oath. Exceptions
arise, however, when the oath requirement, as well as the "other proceed-
ing" requirement, is met. The Ninth Circuit's decision in United States v.
Castro-Ayon7 0 . illustrates this exception. In Castro-Ayon, defendant was
convicted of inducing illegal immigration, transporting illegal immigrants,
and conspiracy. Aliens who allegedly had been transported by defendant
made tape-recorded statements under oath that implicated defendant,
but at trial, the aliens disclaimed their previous statements. On appeal,
the Ninth Circuit held that the circumstances under which the aliens
made the statements to immigration officials came within the meaning of
'other proceeding' and that the statements therefore were admissible as
substantive evidence.7

1

In reaching this decision, the court noted the similarity between the
border investigation in Castro-Ayon and a grand jury proceeding." Both
proceedings are ex parte, investigatory, and formal; both are prosecutorial
in nature; and each is conducted before an officer other than the arresting
officer. Although the court made an exception on these particular facts, it
refused to deviate from the general rule that statements given during po-
lice station investigations are inadmissible as substantive evidence.78

In United States v. Livingston,7 4 the Court of Appeals for the District
of Columbia held that statements made to a postal inspector at a witness'
home were not made in an 'other proceeding' within the meaning of rule
801(d)(1)(A). 7

. In Livingston, a postal inspector interviewed a witness at
the witness' home and took notes as she answered the questions. He then
composed a statement, asked her to read the statement and make
changes, and had her sign it. At trial, the witness denied making the
statements that implicated defendant or claimed she did not remember
making them. She also testified that she did not know what she was sign-
ing. In holding that these statements were inadmissible as substantive ev-
idence, the court noted that "no official verbatim record was routinely
kept by postal inspectors. '7 6 The court also said that the statement made
to the postal inspector "lacks many of the circumstantial guarantees of
reliability identified in Castro-Ayon. '

1
7

69. United States v. Ragghianti, 560 F.2d 1376 (9th Cir. 1977); United States v. Sisto,
534 F.2d 616 (5th Cir. 1976); Martin v. United States, 528 F.2d 1157 (4th Cir. 1975).

70. 537 F.2d 1055 (9th Cir. 1976).
71. Id. at 1058.
72. Id.
73. Id.
74. 661 F.2d 239 (D.C. Cir. 1981).
75. Id. at 242.
76. Id.
77. Id. at 243.
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The Court of Appeals for the District of Columbia, therefore, inter-
preted the phrase 'other proceeding' restrictively. The court denied the
admissibility of the statement as substantive evidence because the "state-
ment does not appear to have been given under oath subject to the pen-
alty of perjury.""" The court set forth the following standard for reliabil-
ity: "In order to assure authenticity and reliability, 'the Rule seems to
contemplate situations in which an official verbatim record is routinely
kept, whether stenographically or by electronic means, under legal au-
thority.'"70 The standard is met only when "there is likely to be over-
whelming proof that the witness did in fact make the prior statement."8

The court thus took a strong stand in favor of the reliability of the prior
statement since it rejected the use of the prior statements as substantive
evidence in that case even though the signed statement gave some indica-
tion that the statement in fact had been made.

The decision in Livingston conforms to the prevailing view in federal
courts, which is that statements must be made under oath and under
penalty of perjury, and which refuses to allow the substantive use of prior
statements given to investigating officers. 81 One theory for this strict rule
can be found in the House version of 801(d)(1)(A). This theory holds that
federal courts should not tolerate any question about the first-level relia-
bility issue: whether the statement in fact was made."' Livingston
seems to illustrate this view since the court required "overwhelming
proof" of the existence of the statement.83

The Fifth Circuit's decision in United States v. Leslies' can be recon-
ciled, in part, with this view. In Leslie, defendant was convicted of trans-
porting a stolen car and feloniously disposing of it, after the trial court
admitted as substantive evidence the prior statements of three codefend-
ants. These prior written statements were made to investigating officers,
and each codefendant had signed a written waiver of his right to remain
silent. In allowing the use of these statements as substantive evidence,
the Fifth Circuit was persuaded by the fact that the codefendants had
admitted signing the waiver forms and, in essence had admitted making
the statements."3 The court also noted that since the codefendants had

78. Id. at 242.
79. Id. (quoting D. LOUISELL & C. MUELLER, supra note 48, § 419, at 171).
80. Id. (quoting Blakey, supra note 4, at 10 (emphasis supplied by the court)).
81. See supra note 69.
82. H.R. REP. No. 650, 93d Cong., 2d Sess. 13, reprinted in 1974 U.S. CODE CONG. & AD.

NEWS 7075, 7087 ("Uinlike in most other situations involving unsworn or oral statements,
there can be no dispute as to whether the prior statement was in fact made ....").

83. United States v. Livingston, 661 F.2d at 242 (emphasis supplied by the court).
84. 542 F.2d 285 (5th Cir. 1976).
85. Id. at 290.
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made similar statements, there was "some evidence of reliability.""6 The
court thus distinguished its earlier decision,87 United States v. Sisto,88 in
which the court had refused to allow statements made to an FBI agent to
be used as substantive evidence when the only evidence of the state-
ments' existence was testimony by the FBI agent.8 '

Taken together, the decisions in Castro-Ayon, Livingston, and Leslie
demonstrate that statements made to investigating officers are not made
in an 'other proceeding' under rule 801(d)(1)(A) unless there are other
factors that tend to prove the reliability of the statements. In Castro-
Ayon, the declarants recanted the substance of the prior statements but
did not dispute that the statements had been made. The court in Castro-
Ayon, by analyzing the circumstances under which the prior statement
had been given, focussed on the second-level reliability ques-
tion: whether the statements, once proved, were given under circum-
stances that demonstrates their trustworthiness with respect to the mat-
ter asserted. This approach is evident from the fact that the court was
persuaded by the formality of the proceeding and the right to remain si-
lent, which had been accorded the declarants in that case. In addition,
the prior statements had been given under oath, which gave further indi-
cations of trustworthiness.

In a similar way, the court in Leslie was persuaded by the fact that the
witnesses had admitted, for all practical purposes, that they had made
the previous statements. Leslie can be read as a more liberal decision
than Castro-Ayon, at least on the issue of reliability, in that the state-
ments in Leslie were given during a police investigation to the investigat-
ing officers, a situation that may raise concerns about the trustworthiness
of such statements. In addition, the circumstances under which the state-
ments were given did not fit the category of a quasi-judicial setting such
as that in Castro-Ayon. The fact that the statements were similar in sub-
stance, however, gave some indication of trustworthiness. Moreover, the
cases are similar since the decision in Leslie, like that in Castro-Ayon,
centered on the second-level reliability question.

The decision in Livingston can be reconciled with these two decisions,
even though it reached the result that the statements were inadmissible
as substantive evidence. The court in Livingston was not satisfied that
the first-level reliability issue had been met since there was no "over-
whelming proof" that the statements had been made.90 The court, there-
fore, never reached the second-level question whether the statements had

86. Id. at 291.
87. Id. at 291 n.6.
88. 534 F.2d 616 (5th Cir. 1976).
89. Id. at 626.
90. United States v. Livingston, 661 F.2d at 242 (emphasis supplied by the court).
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been made under circumstances that offered evidence of their reliability
with respect to the substance of the statements.

Another problem in interpreting rule 801(d)(1)(A) centers around the
way in which courts treat the inconsistency requirement of the rule.
Under the rule, the prior statements first must be found to be "inconsis-
tent" with present testimony before they can be admitted as substantive
evidence.0 1 Inconsistency can be established in several ways. The clearest
case for admissibility is when the out-of-court statement directly contra-
dicts the declarant's testimony at trial.2 A statement also may be incon-
sistent if the witness changes his previous position, if he maintains si-
lence, or if he denies recollection. 3 In addition, it may be admissible if
the witness testifies at trial to a lack of memory concerning the previous
statements.9

4

When a witness professes a failure of memory, the question is whether
his prior statements are 'inconsistent' within the meaning of 801(d)(1)(A).
Although a witness may be able to testify to a lack of memory, this testi-
mony makes it difficult to test the reliability of the alleged prior state-
ment. In addition, the problem of the 'forgetful witness' raises constitu-
tional problems with the defendant's right to confront witnesses against
him."s The confrontation problem may be summarized as follows:

When the witness testifies in court to a lack of recollection of the under-
lying event . . . the opportunity for effective cross-examination is not
present. There are not two versions of the event to explore and the jury
does not have the opportunity to observe the witness trying to explain
away the inconsistency raised."

Some distinguished commentators,'97 along with the Third Circuit,"s how-

91. United States v. Williams, 571 F.2d 344 (6th Cir.), cert. denied, 439 U.S. 841 (1978).
92. United States v. Coran, 589 F.2d 70 (1st Cir. 1978).
93. United States v. Rogers, 549 F.2d 490, 496 (8th Cir. 1976), cert. denied, 431 U.S. 918

(1977); see also 3 J. WEINSTEIN & M. BERGER, WEINSTEIN'S EVIDENCE 607[061, at 607-77
(1982).

94. United States v. Insana, 423 F.2d 1165 (2d Cir.), cert. denied, 400 U.S. 841 (1970).
95. See 399 U.S. at 169 n.18 (the so-called 'reserved question' of Green: whether defen-

dant's right of confrontation was violated by use of out-of-court statements to an investigat-
ing officer when a witness later professed a lack of memory concerning the transaction).

96. Graham, supra note 9, at 161.
97. 4 J. WEINSTEIN & M. BERGER, WEINSTEIN'S EVIDENCE, 800[041, at 800-19 (1981)

("(Tihe confrontation clause could be interpreted to mean that extra-judicial statements
cannot be admitted unless an opportunity for cross-examination had been afforded. But at
no time has either personal presence of the witness or cross-examination been insisted upon
as indispensable."); see also C. LOUISELL & D. MUELLER, supra note 48, § 419, at 179-80:

It should be noted that the Rule [801(d)(1)(A)J does not require the witness also
to be cross-examinable concerning the underlying events-that is, the matter as-
serted in the prior statement. The omission of any such requirement was surely
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ever, indicate that the confrontation requirement is negligible with re-
spect to effective cross-examination of forgetful witnesses. Rule
801(d)(1)(A), however, uses language that arguably requires effective
cross-examination since it requires that the declarant be "subject to
cross-examination concerning the statement."9' Because of this wording
of the rule, one possible interpretation is that if a witness fails to recall
the making of the statement, he cannot be "subject to cross-examination
concerning the statement."' 00

One recent case that dealt with the issue of the 'forgetful witness' is
United States v. Dennis.101 In Dennis, defendant was convicted of ex-
torting money from his fellow employees. During the grand jury proceed-
ing, a complaining witness testified against defendant and stated that he
feared for his life at defendant's hands. At trial, the witness testified that
he could not remember his previous testimony. On appeal to the Eighth
Circuit, defendant first attacked his conviction on the ground that the
witness' grand jury testimony should not have been admitted at trial
since leading questions were used to elicit statements against defendant.
The court affirmed the use of the grand jury testimony0 2 and then ad-
dressed the issue of whether the witness' failure to remember rendered

intentional: Rule 804(a), which defines "unavailability of a witness," turns spe-
cifically upon such questions as whether the witness claims a "lack of memory" or
"persists in refusing to testify" concerning "the subject matter of his [prior] state-
ment." Had there been any intention in Rule 801(d)(1)(A) to require the declarant
to be cross-examinable concerning the underlying events, it would have been easy
enough to add language referring to the "subject matter" of the prior statement.
In addition, [i]n the end, the fact that a witness at trial either claims to have
forgotten the underlying events or refuses to answer questions about them has no
bearing upon whether Rule 801(d)(1)(A)'s cross-examination requirement has
been satisfied.

Id. (emphasis in original).
98. See, e.g., United States ex rel Thomas v. Cuyler, 548 F.2d 460, 463 (3d Cir. 1977)

("[Ilf [the witness] has been sworn and made available the fact that he suffers or feigns a
loss of memory does not lessen the fact that the defendant has been confronted with him
and presented with the opportunity to cross-examine him to the extent possible, which is all
that the Sixth Amendment requires.").

99. FED. R. EvID. 801(d)(1)(A) (emphasis added).
100. See C. LoUISELL & D. MUELLER, supra note 48, at 180. The commentators observe

the following:
A different and harder problem arises where the witness claims a lack of memory
or refuses to answer questions concerning the making of the prior statement. As a
matter of construction, it can be argued that in such circumstances the cross-ex-
amination requirement of Rule 801(d)(1)(A) is not satisfied, hence that prior
statements covered by subdivisions (d)(1)(A) or (d)(1)(B) cannot be given sub-
stantive effect . ...

Id. (emphasis in original).
101. 625 F.2d 782 (8th Cir. 1980).
102. Id. at 796.
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his prior statements 'inconsistent' within the meaning of 801(d)(1)(A).
The court held that the trial court had admitted the statements for im-
peachment purposes only but stated in dicta that the witness' failure to
remember made his statements 'inconsistent' with his grand jury state-
ments and, therefore, they would have been admissible as substantive evi-
dence as well.1 3

The Sixth Circuit in United States v. Distler0 took much the same
position. In Distler, defendant attacked his conviction on the grounds
that the trial court admitted grand jury testimony as substantive evi-
dence when witnesses failed to remember part of their previous testi-
mony. Defendant challenged this use of grand jury testimony on several
grounds. First, defendant claimed that the admission of the testimony as
substantive evidence violated his sixth amendment right to an 'open
trial.' He also claimed that the grand jury testimony was unreliable since
leading questions and hearsay evidence are permitted in grand jury pro-
ceedings and, thus, his right of confrontation had been violated. Finally,
defendant argued that the witnesses' failure to remember their previous
testimony did not make their testimony 'inconsistent' within the meaning
of rule 801(d)(1)(A), and, therefore, the grand jury testimony could not be
used as substantive evidence. 105

The Sixth Circuit upheld the admissibility of the grand jury testimony
as substantive evidence, however, and stated as follows:

[Flor purposes of this rule, partial or vague recollection is inconsistent
with total or definite recollection. Thus, when a witness remembers
events incompletely, or with some equivocation at trial, it is not im-
proper to admit a prior statement that otherwise complies with the limi-
tations of Rule 801(d)(1)(A), if that prior statement indicates that at an
earlier time the witness remembered the events about which he testifies
with more certainty or in more detail.1

The court noted that the witnesses' partial failure of memory might be
due to the year and a half time lapse between the grand jury proceeding
and the trial.107

The prior statements of a 'forgetful witness,' however, are not always
admissible as substantive evidence. In United States v. Palumbo,0" for
example, the Third Circuit stated in dicta that when a witness testifies to
failure of memory, the testimony is not necessarily 'inconsistent' with his

103. Id. at 796 n.7.
104. 671 F.2d 954 (6th Cir. 1981).
105. Id. at 957-58.
106. Id. at 958.
107. Id.
108. 639 F.2d 123 (3d Cir. 1981).
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previous testimony, and the prior statement is, therefore, not necessarily
admissible as substantive evidence.109  In Palumbo, defendant's
unindicted coconspirator told both the arresting officer and the grand
jury that she had obtained cocaine from defendant, but at trial she
claimed that she could not remember where she had obtained the cocaine.
In finding that this testimony was not necessarily inconsistent with her
grand jury testimony, the court was persuaded by Judge Weinstein's
statement that "prior statements should not be included under
801(d)(1)(A) if the judge finds that the witness genuinely cannot remem-
ber, and the period of amnesia or forgetfulness is crucial as regards the
facts in issue."' 10

Since the court in Palumbo did not decide this precise issue, the case
offers little guidance on when prior statements by 'forgetful witnesses' are
'inconsistent' with present testimony and thus when they should be ad-
mitted as substantive evidence. In Palumbo, however, the witness could
not remember the underlying facts. In Dennis, the witness could not re-
member making the statement but was available to testify about the un-
derlying transaction. The confrontation problem in Dennis, therefore, was
minimized somewhat since the witness was available to testify about the
transaction itself.

V. THE STATE RESPONSE TO FEDERAL RULE OF EVIDENCE 801(d)(1)(A)

When Congress adopted the Federal Rules of Evidence, one anticipated
result was that the states would follow the federal example and adopt
rules of evidence similar to the federal model."' State adoption of the
federal rules was considered desirable for two primary reasons: (1) It
was felt that widely divergent rules of evidence between the state and
federal systems would result in forum shopping,'" and (2) it was hoped

109. Id. at 128 n.6.
110. Id. (quoting 4 J. WEINSTMN & M. BERGER, supra note 95, 1 801(d)(1)(A) [04], at

801-98.
111. Advocates of the Federal Rules of Evidence felt that conflict between state and

federal provisions that produce forum shopping actually would be desirable if they led to
the states' adoption of the supposedly superior federal rules. One of the reasons for the
creation 'of the federal rules was a belief that rules of evidence in use throughout the nation
were in great need of improvement. See Committee on Rules of Practice and Procedure of
the Judicial Conference of the United States, A Preliminary Report on the Advisability and
Feasibility of Developing Uniform Rules of Evidence for the United States District Courts,
30 F.R.D. 73, 108 n.107 (1962); see also Joiner, Uniform Rules of Evidence for the Federal
Courts, 20 F.R.D. 429, 439-40 (1957); Weinstein, The Uniformity-Conformity Dilemma Fac-
ing Draftsmen of Federal Rules of Evidence, 69 COLUM. L. REV. 353, 359 (1969) ("The sub-
stantial improvement in the quality of justice to be expected from evidence reform is thus
the chief rationale for any new set of rules.").

112. See, e.g., Blakey, supra note 4, at 29 ("Major differences between the evidentiary
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that state adoption of the evidence rules would result in widespread re-
forms such as those achieved by the adoption of the Federal Rules of
Civil Procedure. The draftsmen of the Federal Rules of Evidence were
equally confident that comparable benefits could be achieved with the
adoption of a uniform federal code of evidence."1 '

Even though eight years have passed since the Federal Rules of Evi-
dence went into effect, many states still do not have an evidentiary policy
concerning the substantive use of a witness' prior inconsistent statements
comparable to the federal system's. 114 Although some states have altered
their evidentiary policies based on the federal rules," 8 many others have
left their policies unchanged."' Furthermore, it is significant that some
states did change their rules of evidence after the adoption of the Federal
Rules-but not in accordance with the federal model. 1

1
7 In effect, there

rules of parallel state and federal courts will undoubtedly create serious problems. If attor-
neys can predict a difference in outcome due to conflicting rules, forum shopping will
result.").

113. See Weinberg, Choice of Law and the Proposed Federal Rules of Evidence: New
Perspectives, 122 U. PA. L. REv. 594 (1974). Weinberg explains the popularity of the Federal
Rules of Civil Procedure in this way:

The draftsmen of the rules did not merely take positions or make choices among
the available panoply of procedural rules, from among which any choice might
well have been a good one as long as there was some generally accepted procedural
framework. Rather, they abolished for federal courts whole classes of distinctions,
requirements, limitations ....

This sort of drastic simplification of procedure clearly outweighed the inconve-
nience to lawyers of learning another set of rules.

Id. at 608. Professor Weinstein attributed the states' acceptance of the Federal Rules of
Civil Procedure to "a substantial improvement over much state practice." Weinstein, supra
note 109, at 359.

114. See Weinberg, supra note 111, at 607-13. Weinberg predicted that, in fact, the Fed-
eral Rules of Evidence would not gain a widespread acceptance by the states since the fed-
eral evidentiary proposals, unlike the federal procedural model, are not a simpler variation
of state law. See also Spangenberg, The Federal Rules of Evidence-An Attempt at Uni-
formity in Federal Courts, 15 WAYNE L. R-v. 1061, 1070-71 (1969) (The Advisory Commit-
tee made "a major policy decision" not to "state broad general principles" since broad prin-
ciples require more discretion by the trial judge, and to the trial lawyer discretion is equated
with uncertainty. Of major consideration was the fact that "ninety-five percent of civil tort
cases are settled without trial," and a "system of evidence rules which would enlarge the
discretion of the judge would diminish predictability so severely that settlements would be
less likely.")

115. See infra note 124. These states include Florida, Maine, Michigan, Minnesota, Ne-
braska, Oklahoma, South Dakota, and Washington.

116. See infra notes 133 & 134.
117. Before the adoption of rule 801(d)(1)(A), all federal courts, with the exception of

the Second Circuit, and most state courts followed the orthodox rule that prior inconsistent
statements could not be introduced except for impeachment purposes. Eleven states fol-
lowed the Supreme Court's policy of admitting all prior inconsistent statements as substan-
tive evidence. See infra note 134.
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presently seems to be more disparity concerning when a witness' prior
inconsistent statement may be used as substantive evidence than before
the federal rules were adopted. This result is not intolerable, but never-
theless was not contemplated by the draftsmen.1"8

The disparity that remains despite the promulgation of uniform federal
rules also evokes the inevitable fears concerning forum shopping, at least
in regard to civil lawsuits. These fears may be justified if attorneys are
able to predict a different outcome as a result of conflicting evidentiary
rules. The various state versions of the prior inconsistent statement rule
differ substantially, not only among the states themselves, but also be-
tween federal and state courts, which could influence trial tactics. For in-
stance, Georgia currently follows the Supreme Court version of the prior
inconsistent statement rule, which allows the admission of any prior in-
consistent statement made by the witness as substantive evidence." 9 Yet
a federal court across the street will not allow the prior statement as sub-
stantive evidence unless that prior statement was made under oath dur-
ing a hearing, deposition, or "other proceeding."' 20  Thus, the federal
practitioner probably will hasten to depose all of his key witnesses. The
practitioner in Georgia, on the other hand, can rely on statements ob-
tained from routine police questioning.'2 '

Evidentiary rules generally are characterized as procedural"'s and thus
not within the reach of Erie Railroad Co. v. Tompkins. 2 In addition,
the draftsmen of the Federal Rules contend that under the doctrine of
Hanna v. Plumer,"4 Congress has the authority to promulgate rules for

118. See supra text accompanying notes 109-111.
119. Gibbons V. State, 248 Ga. 858, 286 S.E.2d 717 (1982).
120. FED. R. EvID. 801(d)(1)(A).
121. In Gibbons, the court held that a statement given to police by the witness, when

inconsistent with that witness' testimony at trial, was admissible for the truth of the matter
asserted therein. The court did not base its decision on the reliability of the statement;
rather, the court simply asserted that if a witness presently takes the stand, any prior incon-
sistent statement made by him is admissible as substantive evidence. Gibbons v. State, 248
Ga. 858, 862, 286 S.E.2d 717, 721 (1982).

122. See Committee on Rules of Practice and Procedure of the Judicial Conference of
the United States, A Preliminary Report on the Advisability and Feasibility of Developing
Uniform Rules of Evidence for the United States District Courts, 30 F.R.D. 73, 105-08
(1962).

123. 304 U.S. 64 (1938). The Court in Erie held that the federal courts are required to
follow state common law with respect to substantive matters. The draftsmen of the Federal
Rules of Evidence decided that the Erie analysis focusses upon the validity of particular
rules rather than upon the rules as a whole because evidentiary rules generally are charac-
terized as procedural. See also 1962 Preliminary Report, 30 F.R.D. 108: The generally ac-
cepted view is that most evidence rules are merely procedural and not within the Erie
doctrine.

124. 380 U.S. 460 (1965). The concern of commentators is to avoid displacement of sub-
stantive state law by federal rules in situations in which "substantive" state interests should
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federal courts regarding any matter that may be classified as 'procedure.'
These federal 'procedural' rules then will override directly conflicting
state rules, even in a case governed by state law.'"" Forum shopping,
therefore, ostensibly should not be a problem under the Federal Rules.

State evidentiary policy concerning prior inconsistent statements made
by a witness who currently is available for cross-examination falls roughly
into three broad categories: Those states that have changed their rules
of evidence to closely approximate the federal rules, those that have not
changed and still adhere to the orthodox rule, and those that have
changed, but have adopted a policy substantially different from the fed-
eral policy. Eight states have changed their evidentiary policy regarding
prior inconsistent statements to approximate the federal version.2 All of
these states had followed the orthodox rule before they adopted the fed-
eral rule. Minnesota is particularly noteworthy. Prior to adopting the
federal rules, Minnesota consistently had followed its own decision in
State v. Saporen,17 one of the leading cases propounding the orthodox
view and one of the most vigorously assertive cases concerning the inef-
fectiveness of cross-examination at trial with respect to a prior statement.
* Several other states have adopted evidentiary positions similar to that

of the federal rules, but with substantial differences. Ohio 2 8 and West
Virginia,1 2 9 for example, have adopted the House version of the rule,"
which differs from the federal rule as enacted by requiring that the wit-
ness be subject to cross-examination at the time the prior statement was
made.' 3 1 Some states have adopted the federal rule, but limit its applica-
tion to criminal cases; in civil cases, these states follow the Supreme

control. See, e.g., Green, Highlights of the Proposed Federal Rules of Evidence, 4 GA. L.
REv. 1, 7 (1969); Weinberg, supra note 111, at 597; Weinstein, supra note 109, at 357-58.

125. See generally Weinberg, supra note 111, at 596-602.
126. FLA. STAT. ANN. § 90.-804(2)(a) (Harrison 1979); MR. R. EVID. 801(d)(1); MICH. R.

EvID. 801(d)(1); MINN. R. EVID. 801(d)(1); NEB. REv. STAT. § '27-801(4)(a) (1979); OKLA.
STAT. ANN. tit. 12, § 2801(4)(a) (West 1980); S.D. CODIFIED LAWS ANN. § 19-16-2 (Allen
Smith 1979); WASH. R. EVID. 801(d)(1).

127. 205 Minn. 358, 285 N.W. 898 (1939).
128. OHIO R. EVID. 801(d)(1) (1980).
129. State v. Spadafore, 220 S.E.2d 655 (W. Va. 1975).
130. H.R. No. 650, 93d Cong., 2d Seas. 13, reprinted in 1974 U.S. CODE CONG. & AD.

NEws 7075, 7086-87.
131. OHIO R. EVID. 801(D)(1) (1980) provides in part as follows:

A statement is not hearsay if: (1) The declarant testifies at the trial or hearing
and is subject to cross-examination concerning the statement, and the statement
is (a) inconsistent with his testimony, and was given under oath subject to cross-
examination by the party against whom the statement is offered and subject to
the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition
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Court rule.' s This approach is the same as that taken by the Uniform
Rules of Evidence.13s As a result of the federal courts' adoption of uni-
form rules of evidence, over one-fourth of the states substantially have
modified their previous positions and have enacted their own evidentiary
codes that closely approximate the Federal Rules. Not only did these
states modify their positions concerning the admissibility of prior incon-
sistent statements as substantive evidence, but almost every state accom-
plished those changes by statutory enactment. "

Yet twenty-two states still adhere to their pre-Federal Rules positions.
Eleven of these states retain the orthodox view that prior inconsistent
statements of witnesses cannot be admitted as substantive evidence.'3 1

The other eleven states follow the Supreme Court rule, which permits
substantive use of all prior inconsistent statements of a witness who is
available for cross-examination. These states followed the Supreme Court
rule before the passage of rule 801(d)(1)(A), and none has substantially
changed its position since that time."'

Since the passage of rule 801(d)(1)(A), seven states"s7 have liberalized

132. ARK. UNIF. R. EVID. 801(d)(1); N.D. R. EViD. 801(d)(1); Wyo. R. EVID. 801(d)(1).
133. UNIF. R. EVID. 63 comment (1953).
134. The exception is West Virginia, which adopted the House version of rule

801(d)(1)(A) in State v. Spadafore, 220 S.E.2d 655 (W. Va. 1975).
135. Isbell v. State, 57 Ala. App. 444, 329 So. 2d 133, cert. denied, 295 Ala. 407, 329 So.

2d 140 (1976); People v. Krug, 38 Iil. App. 3d 383, 347 N.E.2d 807 (1976) (prior contradic-
tory statements of witnesses should be admitted as substantive evidence in those instances
in which the statements do not involve direct assertions of the defendant's guilt); State v.
Ray, 259 La. 105, 249 So. 2d 540 (1971); Sims v. State, 313 So. 2d 388 (Miss. 1975); State v.
Davis, 566 S.W.2d 437 (Mo. 1978); State v. Gomes, 116 N.H. 113, 352 A.2d 713 (1976) (when
statement was not made under oath and the declarant was available as a witness, the state-
ment was not admissible to prove the truth of the matter asserted therein); State v. Sinclair,
45 N.C. App. 586, 263 S.E.2d 811, rev'd on other grounds, 301 N.C. 193, 270 S.E.2d 418
(1980); Rhodes v. Harwood, 273 Or. 903, 544 P.2d 147 (1975); State v. Roddy, 401 A.2d 23
(R.I. 1979); Martin v. State, 584 S.W.2d 830 (Tenn. App. 1979).

136. Beavers v. State, 492 P.2d 88 (Alaska 1971); State v. Skinner, 110 Ariz. 135, 515
P.2d 880 (1973); Jett v. Commonwealth, 436 S.W.2d 788 (Ky. 1969); State v. Igoe, 206
N.W.2d 291 (N.D. 1973); CAL. EvID. CODE § 1235 (West 1966); KAN. STAT. ANN. § 60-460(a)
(1976) (prior statement admissible as substantive evidence when declarant is a witness with-
out regard to consistency of statement); NEv. REV. STAT. § 51.035(2) (1979); N.J. REV. STAT.

§ 2A:84A (Supp. 1974), N.J. R. EVID. 63(1)(a) (Supp. 1974) (prior inconsistent statement is
admissible as substantive evidence when used to impeach witness); N.M. STAT. ANN. § 20-4-
801 (Supp. 1973), N.M. R. EvD. 801(d)(1)(A) (1973); UTAH R. EVID. 63(1)(a) (Supp. 1975)
(prior inconsistent statement is admissible without regard for impeachment); WiS. STAT.

ANN. § 908.01(4)(a)(1) (1975), Gelhaar v. State, 41 Wis. 2d 230, 163 N.W.2d 609 (1969), cert.
denied, 399 U.S. 929 (1970) (prior inconsistent statement is admissible as substantive evi-
dence when statement is in writing and declarant is available for cross-examination).

137. People v. Mulligan, 193 Colo. 509, 568 P.2d 449 (1977); Keys v. State, 337 A.2d 18
(1975) , 11 Del. C. Rev. § 3507 (1974); Gibbons v. State, 248 Ga. 858, 286 S.E.2d 717 (1982);
Patterson v. State, 263 Ind. 55, 324 N.E.2d 482 (1975) (witness did not deny giving the prior
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their evidentiary rules in accordance with the Supreme Court version,
thus going beyond the scope so carefully prescribed by the Federal Rules.
The rationales behind the cases vary. Most courts recognize the futility
of requiring the trier of fact, whether judge or jury, to consider prior
statements only for impeachment purposes and not for the truth of the
facts stated."' s Other courts discount the presumed enhanced reliability
of a statement given under oath as opposed to one not given under
oath.' s0

For whatever reason, it appears that many states explicitly have re-
jected rule 801(d)(1)(A) and are adopting the Supreme Court's position of
liberally admitting a witness' prior inconsistent statement, regardless of
the circumstances under which it was made, as long as that witness ap-
pears at trial and is then subject to cross-examination. Gibbons v.
State,'40 a Georgia case, is a recent example of this trend. Gibbons, how-
ever, is somewhat unique in that the court rejected a long line of Georgia
decisions that had followed the orthodox rule limiting the use of prior
inconsistent statements to impeachment purposes,"" and it did so with-
out recourse to any statutory law or rule of evidence."M2 Nor was there any

statement to a police officer, so if witness is available for cross-examination at trial, state-
ment is substantive evidence); Commonwealth v. Loar, 264 Pa. Super. 398, 399 A.2d 1110
(1979) (The court expressly rejected Fed. R. Evid. 801(d)(1)(A) and stated that "the better
view is that where the witness is in court and subject to cross-examination, the witness's
prior inconsistent statement, sworn or unsworn, should be admissible not only to impeach
the witness but for the truth." 264 Pa. Super. at 412, 399 A.2d at 1117); see also Common-
wealth v. Gee, 467 Pa. 123, 146, 354 A.2d 875, 886 (1976) (Roberts, J., dissenting) ("I believe
that a trial is, fundamentally, a search for an objective account of the events upon which the
criminal charges are based. An evidentiary rule which forces the searcher to ignore relevant
clues whose reliability can be tested by cross-examination serves no purpose."); ARIZ. R.
EVID. 801(d)(1) ("A statement is not hearsay if (1) The declarant testifies at the trial or
hearing and is subject to cross-examination concerning the statement, and the statement is
(A) inconsistent with his testimony. ); MONT. R. EVID. 801(d)(1) (same as Arizona
rule).

138. See, e.g., State v: Skinner, 110 Ariz. 135, 142, 515 P.2d 880, 887 (1973).
139. See, e.g., Beavers v. State, 492 P.2d 88, 93 (Alaska 1971) ("The oath, despite its

importance, is not the principal safeguard of trustworthiness.").
140. 248 Ga. 858, 286 S.E.2d 717 (1982).
141. Rochester v. State, 221 Ga. 451, 145 S.E.2d 505 (1965); Perdue v. State, 126 Ga. 112,

54 S.E. 820 (1906); Brush Elec. Light & Power Co. v. Wells, 103 Ga. 512, 30 S.E. 533 (1898);
Ficken v. State, 97 Ga. 813, 25 S.E. 925 (1895) (holding that the hearsay rule prevents a
prior inconsistent statement of a nonparty witness from being used as substantive evidence,
it has no testimonial value and can only be used for the purpose of impeaching a witness,
but charge must be requested; here, the prior statement was made while the witness lacked
capacity).

142. The only Georgia statute that the court in Gibbons cited was GA. CODE ANN. § 38-
101 (Harrison 1980), OFFICIAL CODE OF GA. ANN. § 24-1-2 (Michie 1982), which states "[The
object of all legal investigation is the discovery of truth." The court reasoned that the
adoption of the liberal evidentiary policy admitting all prior inconsistent statements as sub-
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mention of rule 801(d)(1)(A) in the opinion. As authority for its revolu-
tionary decision, the court relied most heavily on the works of commenta-
tors,14 1 with the Supreme Court's decision in California v. Green noted
almost parenthetically as an assurance that the court's newly adopted
rule was constitutional.

144

Gibbons concerned a witness' prior, unsworn, inconsistent statement to
a police officer that implicated defendant in a murder. The rest of the
evidence against defendant was entirely circumstantial. Roberson, the
witness, told the investigating officer, and later the district attorney, that
defendant had told Roberson that he had killed the victim and that de-
fendant had described the manner in which the murder had occurred. At
the trial, Roberson at first refused to answer any questions, but then de-
nied making the statements. Roberson also testified that the officer had
offered him a bribe, which the officer denied upon taking the stand. The
court implied that without the admission of Roberson's prior statements
as substantive evidence, the state would have failed to prove all the ele-
ments of the crime.1 4 5

It is apparent from the legislative history of rule 801(d)(1)(A) that this
rule was not intended to allow convictions and judgments to be obtained
solely on the basis of evidence contained in prior inconsistent state-
ments.14 The Supreme Court suggested in Bridges v. Wixon", that the

stantive evidence will further the policy by increasing "the capacity of our criminal justice
system to discover the truth." 248 Ga. at 864, 286 S.E.2d at 720.

143. The court cited J. WIGMORE, supra note 5, § 1018; C. MCCORMICK, supra note 13, §
251; and Morgan, supra note 16.

144. 248 Ga. at 863, 286 S.E.2d at 722.
145. The court stated that "[hiad the State's witness ... testified as anticipated by the

State, all of the essential elements of proof would have been present, as [the defendant's]
statement to [the witness] would have been supported amply by corroborating circum-
stances." 248 Ga. at 862, 286 S.E.2d at 720-21.

146. S. REP. No. 1277, 93d Cong., 2d Sess. 13, reprinted in 1974 U.S. CODE CONG. & AD.
NEws 7051, 7062 n.21; see also Judge Weinstein, A Discussion of the Proposed Federal
Rules of Evidence before the Annual Judicial Conference, Second Judicial Circuit, 48 F.R.D.
39 (1969) (In response to complaints that rule 801(d)(1)(A) might permit judgments and
convictions to be obtained solely on the basis of a witness' prior inconsistent statements,
Judge Weinstein stated as follows:

There are two parts to the question. One involves admissibility and the answer is
yes. The second is, will that evidence alone sustain a conviction? In my view it will
not. Those are two questions. In considering the Rules of Evidence keep them
distinct.

One question, and that is the only one we are facing, is what comes in. The
general rules with respect to the responsibility of the bench and of the jury is to
insure that people are not convicted in criminal cases on evidence which leaves a
reasonable doubt. In my opinion a conviction on the evidence you presented in
your hypothetical could not stand.

Id. at 65.
147. 326 U.S. 135 (1945).
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use of a witness' prior inconsistent statements in criminal cases as sub-
stantive evidence would run "counter to the notions of fairness on which
our legal system is founded." 148 The Court modified its suggestion some-
what in Green:

While we may agree that considerations of due process, wholly apart
from the Confrontation Clause, might prevent convictions where a relia-
ble evidentiary basis is totally lacking .... we do not read Bridges as
declaring that the Constitution is necessarily violated by the admission
of a witness' prior inconsistent statement for the truth of the matter
asserted.'"

The Supreme Court's tolerance for evidence obtained from a witness'
prior inconsistent statement was echoed forcefully in State v. Maes-
tras.150 In that case, the New Mexico court vigorously asserted that:

[H]earsay testimony that is trustworthy captures a significant place in
the trial of the case. It stands on an equal footing with direct testimony
even though the prior statements made were not under oath, were not
subject to cross-examination and the jury was not present to observe the
declarant's demeanor as the statements were made.' 1

The court in Maestras still required some indication of trustworthiness,
however, before the hearsay statement (which the court admitted was not
hearsay at all under the state evidence rules s1s ) would be accorded equal
weight. In Maestras, the court concluded that the prior statements of the
victim given to her mother and sister while the victim was in the hospital
were sufficiently trustworthy, especially since the victim's inconsistent
trial testimony was attributable to a psychological block.""8

In Gibbons, however, there are no similar incidents of the reliability of
the prior statement, nor is reliability constitutionally required under

148. Id. at 153-54. One of the parties sought to introduce statements in the form of
stenographer's notes made during an investigative interview. The Court suggested that the
statements may have been admissible if made under oath and signed by the witness, which
would have "afforded protection against mistakes in hearing, mistakes in memory, mistakes
in transcription. Statements made under those conditions would have an important safe-
guard-the fear of prosecution for perjury." Id. at 153.

149. 399 U.S. at 164 n.15 (citations omitted).
150. 92 N.M. 135, 584 P.2d 182 (1978).
151. Id. at 143, 584 P.2d at 190.
152. New Mexico's rule, like the Supreme Court version, states that a witness' prior

statement does not have to have been "given under oath subject to the penalty of perjury at
a trial, hearing, or other proceeding." The statement need only be inconsistent to be admis-
sible as substantive evidence.

153. 92 N.M. at 143-44, 584 P.2d at 190.
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Green for the prior statement to be admitted as substantive evidence.'
This would seem to indicate that those states that follow the Supreme
Court version of the rule very well could convict, as happened in Gibbons,
on the basis of a factual framework whose main, if not sole, support is an
unreliable, unsworn statement given to the officer who investigates the
crime.

VI. CONCLUSION

Under the Federal Rules of Evidence, the circumstances under which a
witness made a prior out-of-court statement weigh heavily in the determi-
nation of whether the statement may be admitted as substantive evi-
dence. In many state courts, however, the circumstances that surround
the making of the prior statement are not a factor. The federal safeguards
contained in rule 801(d)(1)(A), which require the prior statement to be
made under certain carefully scrutinized conditions before it will be ad-
mitted as substantive evidence, were established to assure the reliability
of the statement. Reliability, however, is not required constitutionally
under the confrontation clause, and states that follow the Supreme Court
version of the rule deem that reliability concerns'are satisfied by the op-
portunity to cross-examine. These two approaches to reliability are re-
sponsible to a great extent for the conflicts in evidentiary rules between
state and federal courts.

MARY M. CANTWELL
B. SUSAN MCGLAMERY

154. See Graham, supra note 9, at 188-89. Graham stated the following: "In California
v. Green the Supreme Court held that if a declarant is present at trial and is subject to
effective cross-examination, defendant's right of confrontation is satisfied. This is appar-
ently without regard to whether the statement is crucial to the litigation and perhaps
unreliable."

1520 [Vol. 34


