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During 1982, the first full year of existence for the Eleventh Circuit, the
court issued important decisions concerning a wide variety of labor law
matters. Perhaps the most interesting labor law decision contributing to
Eleventh Circuit case law during the survey period was decided not by
the Eleventh Circuit, however, but by the former Fifth Circuit sitting en
banc. In Scott v. Moore,1 the former Fifth Circuit held that the Norris-
LaGuardia Act2 does not bar injunctive relief under the conspiracy provi-
sion of the Civil Rights Act of 1871 (section 1985(3));3 to prevent
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1. 680 F.2d 979 (5th Cir. 1982) (Former 5th, en banc).
2. 29 U.S.C. §§ 101-115 (1976).
3. 42 U.S.C. § 1985(3) (Supp. IV 1980). Section 1985(3) states as follows:

If two or more persons in any State or Territory conspire to go in disguise on the
highway or on the premises of another, for the purpose of depriving, either di-
rectly or indirectly, any person or class of persons of the equal protection of the
laws, or of equal privileges and immunities under the laws; or for the purpose of
preventing or hindering the constituted authorities of any State or Territory from
giving or securing to all persons within such State or Territory the equal protec-
tion of the laws; or if two or more persons conspire to prevent by force, intimida-
tion, or threat, any citizen who is lawfully entitled to vote, from giving his support
or advocacy in a legal manner, toward or in favor of the election of any lawfully
qualified person as an elector for President or Vice President, or as a Member of
Congress of the United States; or to injure any citizen in person or property on
account of such support or advocacy; in any case of conspiracy set forth in this
section, if one or more persons engaged therein do, or cause to be done, any act in
furtherance of the object of such conspiracy, whereby another is injured in his
person or property, or deprived of having and exercising any right or privilege of a
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threatened violence and that under certain circumstances section 1985(3)
may be invoked to remedy discrimination against nonunion workers.'

In Scott v. Moore, a pro-union mob attacked a nonunion contractor's
construction project, injuring nonunion employees at work at the project
and causing extensive property damage. Plaintiffs, who included the con-
tractor and a number of its employees, brought an action under section
1985(3) for damages and injunctive relief against the unions and union
members alleged to be responsible for the attack,5 on the theory that the
unions and their members had conspired to deprive plaintiffs of "equal
protection of the laws, or of equal privileges and immunities under the
laws."' The district court granted injunctive relief against further acts of
violence or threats of violence by defendants7 and awarded damages
against defendants.8 A panel of the former Fifth Circuit affirmed most of
the district court's decision, reversing only that portion concerning the
liability of some of the unions against which there was insufficient evi-
dence.' In the en banc hearing, the court again affirmed in part and re-
versed in part.10

The two principal issues before the court were whether the Norris-La-
Guardia Act prohibited the injunctive relief issued by the district court
and whether plaintiffs had established a cause of action under section
1985(3). The court first addressed the issue of the Norris-LaGuardia Act
and found that the Act did not prohibit absolutely an injunction against
violence.1" In a footnote,"2 the court pointed out that section 107 of the
Act prohibits injunctions "in any case involving or growing out of a labor
dispute" unless a court first makes certain findings of fact specified in
section 107.'1 In Scott, the district court had not expressly made these
findings before issuing injunctive relief, and the court of appeals consid-
ered the question of whether these findings were a jurisdictional prerequi-

citizen of the United States, the party so injured or deprived may have an action
for the recovery of damages occasioned by such injury or deprivation, against any
one or more of the conspirators.

4. 680 F.2d at 1004.
5. Id. at 984.
6. 42 U.S.C. § 1985(3) (Supp. IV 1980).
7. 680 F.2d at 984-85.
8. Scott v. Moore, 461 F. Supp. 224 (E.D. Tex. 1978), aff'd in part and rev'd in part,

640 F.2d 708 (5th Cir. Mar. 26, 1981), aff'd in part and rev'd in part on reh'g, 680 F.2d 979
(5th Cir. 1982) (Former 5th, en banc).

9. 640 F.2d 708 (5th Cir. Mar. 26, 1981), afl'd in part and rev'd in part on reh'g, 680
F.2d 979 (5th Cir. 1982) (Former 5th, en banc).

10. 680 F.2d 979, 983 (5th Cir. 1982) (Former 5th en banc).
11. Id. at 985-86.
12. Id. at 986 n.3.
13. 29 U.S.C. § 107 (1976).
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site to injunctive relief."' The court found it unnecessary to decide the
issue, however, because the case did not concern a labor dispute within
the meaning of the Act.'6

Later in the opinion, the court dealt more fully with the argument that
this case concerned a labor dispute. Defendants took the position that
this case arose out of a situation that could not be described as anything
except a labor dispute. In refusing to adopt this position, the Fifth Cir-
cuit examined the purpose of the Act."

Section 113(c) of the Norris-LaGuardia Act defines a labor dispute as
"any controversy concerning terms or conditions of employment, or con-
cerning the association or representation of persons in negotiating, fixing,
maintaining, changing, or seeking to arrange terms or conditions of em-
ployment, regardless of whether or not the disputants stand in the proxi-
mate relation of employer and employee." ' Defendants contended that
this was a labor dispute because the persons who planned and executed
the assault against the construction site "were motivated by a desire to
punish [the employer] for engaging in employment practices which vio-
lated [the unions'] misperceived area of exclusive control and to punish
those who would work for [the employer] without attorning to them." 8

The court observed, however, that the Norris-LaGuardia Act must be
read with due regard for the problems the Act was intended to cure and
the union activities it was intended to protect: activities such as strikes,
boycotts, and picketing.1" Moreover, at a minimum, an employer-em-
ployee relationship must be the 'matrix' of the controversy in order for
there to be a 'labor dispute.s

In the case before it, the court noted that defendant unions were not
engaged in any solicitation, organizational efforts, informational picket-
ing, or any other 'legitimate' union activity concerning an employer-em-
ployee relationship.2 ' Rather, defendants' attacks against plaintiffs were
"'manifestations of the ill-will and hatred these union members harbor
toward non-union individuals, as well as an attempt by the unions to in-
timidate and coerce these non-union people from working or being em-

14. 680 F.2d at 986 n.3.
15. Id.
16. Id. at 999-1001.
17. 29 U.S.C. § 113(c) (1976).
18. 680 F.2d at 999.
19. Id. at 999-1000.
20. Id. at 1000 & n.14. The Supreme Court explained the requirement that a labor dis-

pute must have an employer-employee relationship as its 'matrix' in Jacksonville Bulk Ter-
minals, Inc. v. International Longshoremen's Ass'n, 102 S. Ct. 2673, 2681 (1982) and Colum-
bia River Packers Ass'n v. Hinton, 315 U.S. 143, 146-47 (1942).

21. 680 F.2d at 1000.
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ployed within a "union area."' "22 The court concluded that this dispute
did not concern any legitimate union activity, and therefore, did not qual-
ify as a 'labor dispute.' The court, however, was careful not to suggest
that any controversy concerning unlawful conduct by a union would fail
to qualify as a 'labor dispute.' Indeed, the court noted, labor disputes
have been recognized even when some unlawful conduct occurs in con-
junction with some legitimate union activity or when otherwise legitimate
union conduct is unlawful under some statutory scheme." The court
stated that its holding was only that "where a labor organization purpose-
fully adopts violence as its course-violence not associated with or hap-
pening to result from any ongoing legitimate union conduct, the union is
not participating in a labor dispute within the meaning of [the Norris-
LaGuardia Act]."'"

Having found that the district court was not prohibited by the Norris-
LaGuardia Act from issuing the injunction, the court then turned to the
question of whether plaintiffs had stated a cause of action under section
1985(3)."5 Section 1985(3), which originally was enacted as a part of the
Ku Klux Klan Act of 1871,26 imposes civil liability on persons who con-
spire to deprive another person or class of persons of "equal protection of
the laws, or of equal privileges and immunities under the laws."'2

7 Under
decisions of the former Fifth Circuit, an action for conspiracy under sec-
tion 1985(3) requires proof of five elements: (1)that the defendants en-
gaged in a conspiracy; (2) that one of the conspirators committed some
act in furtherance of the conspiracy; (3) that the person conspired against
was injured in his person or property or was deprived of having or exer-
cising any right or privilege of a citizen of the United States; (4) that the
conspirators' conduct was unlawful independently of section 1985(3); and
(5) that the purpose of the conspiracy was to deprive another person or
class of persons of equal protection of the laws or equal privileges and
immunities under the laws. 28

Reviewing the facts of the case, the court found that the first four of

22. Id. at 1001 (quoting 461 F. Supp. at 230).
23. 680 F.2d at 1001.
24. Id. The court's holding that the case did not concern a labor dispute disposed of

defendant's argument that the district court erred in failing to apply the 'clear proof' stan-
dard required by the Norris-LaGuardia Act for imposing liability on a union for the acts of
its agents, members, or officers. Because there was no 'labor dispute,' the Norris-LaGuardia
Act did not apply. The court, however, did reverse the district court's judgment against
some defendant unions for lack of evidence. Id. at 999, 1001-04.

25. Id. at 986.
26. Act of April 20, 1871, ch. 22, 17 Stat. 13.
27. 42 U.S.C. § 1985(3) (Supp. IV 1980). See supra note 3.
28. McLellan v. Mississippi Power & Light Co., 545 F.2d 919, 923, 925 (5th Cir. 1977)

(en banc).
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these five elements were established easily.2 9 First, the evidence was suffi-
cient to show a conspiracy among defendants. Second, defendants' as-
sault against plaintiffs constituted an act 'in furtherance' of the conspir-
acy. Third, plaintiffs in fact were injured by the acts of defendants.
Fourth, these acts by defendants were clearly illegal apart from section
1985(3). The only element of a section 1985(3) violation requiring ex-
tended analysis, therefore, was the requirement that the conspiracy must
have been for the purpose of depriving a person or class of persons of the
equal protection of the laws or equal privileges and immunities under the
laws. In addressing this element of plaintiffs' cause of action, the court
observed that two components of that element must be proven: "(1) the
violation of some protected right, and (2) a class-based, invidiously dis-
criminatory animus motivating the violation." 1

With respect to the first component, the violation of a protected right,
the court found that defendants' conspiracy was to deprive plaintiff em-
ployees of their rights not to associate with a union. " The court further
found that this right was protected by the first amendment' s to the con-
stitution, which implicitly guarantees a right of association or nonassocia-
tion for the purpose of advancing political, religious, or economic
interests.

34

Defendants argued that even if the first amendment grants a right not
to associate with a union, the first amendment acts as a restraint only
against governmental actions. Thus, defendants reasoned that plaintiffs'
first amendment rights could not have been violated absent some form of
governmental involvement.38 In support of this argument, defendants re-
lied principally on Dombrowski v. Dowling," in which the Seventh Cir-
cuit held that, while section 1985(3) itself does not contain any require-
ment of governmental action, governmental action still must be
established if the 'protected right' in question is a limitation against gov-
ernmental actions and not against actions of private persons.8 7 The Fifth
Circuit, however, found that this position was inconsistent with the Su-
preme Court's analysis in Griffin v. Breckenridge,3 8 in which the Supreme
Court held that section 1985(3) created a cause of action against private

29. 680 F.2d at 988.
30. Id.
31. Id. (emphasis added).
32. Id.
33. U.S. CONST. amend. I.
34. Id. at 990; see Abood v. Detroit Bd. of Educ., 431 U.S. 209 (1977); Brotherhood of

R.R. Trainmen v. Virginia, 377 U.S. 1 (1964).
35. 680 F.2d at 988.
36. 459 F.2d 190 (7th Cir. 1972).
37. Id. at 194-96.
38. 403 U.S. 88 (1971).
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conspiracies to deprive a person of his thirteenth amendment 39 rights and
the right to interstate travel and that there was no need to prove govern-
mental involvement in such an action.40

The court then turned to the question whether the conspiracy was mo-
tivated by "class-based invidiously discriminatory animus."'4 1 Citing the
former Fifth Circuit's decision in Kimble v. D.J. McDuffy, Inc.,4" the
court stated that while not all classes of persons are protected from dis-
crimination by section 1985(3), the legislative history of the statute
reveals two types of classes that do come within the statute's protection.4"
The first type of protected class includes persons having common charac-
teristics of an inherent nature, such as the class of black persons." The
second type includes "classes whose members are discriminated against
because of their political beliefs or associations. 4 The court found that
plaintiff employees in Scott formed a class of the second type since they
were members of a group of nonunion employees who were attacked by
defendants for exercising their right of association." As an additional
factor supporting the 'protected' status of this class, the court noted that
section 1985(3) had been enacted partly to protect certain political
groups, particularly Republicans, from "regional hostility" in the Recon-
struction-era South.47  The court in Scott found that plaintiff employees
were victims of an analogous form of 'regional hostility,' because defen-
dants' attack had been motivated by defendants' desire to maintain their

39. U.S. CONST. amend. XIII.
40. 680 F.2d at 989-991. The Fifth Circuit conceded that, unlike the first amendment,

the thirteenth amendment and the right to interstate travel operate as limitations on pri-
vate as well as government action. Id. at 989 n.6. Thus, in Griffin the Supreme Court was
not concerned with a protected right that, like the first amendment, was a limitation only
against governmental action. Nevertheless, the Fifth Circuit found that the following lan-
guage from Griffin was dicta supporting the Fifth Circuit's decision:

A century of Fourteenth Amendment adjudication has. . . made it understanda-
bly difficult to conceive of what might constitute a deprivation of the equal pro-
tection of the laws by private persons. Yet there is nothing inherent in the phrase
that requires the action working the deprivation to come from the State. Indeed,
the failure to mention any such requisite can be viewed as an important indication
of congressional intent to speak in § 1985(3) of all deprivations of "equal protec-
tion of the laws" and "equal privileges and immunities under the laws," whatever
their source.

403 U.S. at 97, quoted in 680 F.2d at 989 (emphasis in original) (citations omitted).
41. 680 F.2d at 995.
42. 648 F.2d 340 (5th Cir. June 18, 1981) (en banc).
43. 680 F.2d at 991.
44. Id.

45. Id.
46. Id. at 992.
47. Id. at 992-93.
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control over 'union country.'"8

The court then addressed the status of plaintiff employer, which was
not a member of the class of nonunion employees. The court held that
the employer had stated a cause of action under section 1985(3) because
that statute creates a cause of action for 'any person' injured by an act in
furtherance of a section 1985(3) conspiracy. 9

Having concluded that plaintiffs had stated a cause of action under sec-
tion 1985(3), the court cautioned that its decision was not intended to
imply that every union versus nonunion controversy can be the basis for a
section 1985(3) cause of action, or that every instance of violence arising
from a dispute about employment can be the basis for a section 1985(3)
action. 0 The court observed that under the Supreme Court's decision in
Great American Federal Savings & Loan Association v. Novotny,51 a sec-
tion 1985(3) cause of action cannot be predicated upon a right for which
Congress already has created a carefully integrated statutory enforcement
scheme, such as the enforcement scheme in Title VII of the Civil Rights
Act of 1964.52 Moreover, the court stated, neither unionism nor nonunion-
ism would suffice automatically to create a protected class.5 3 The court's
holding that plaintiffs in this case had established a section 1985(3) cause
of action was based on the facts that (1) there was no campaign to organ-
ize employees or any other legitimate union activity; and (2) force and
violence were used to stake out one group's territorial claim and to de-
prive other workers and their employer of the right to associate freely
with one another."

The Supreme Court now has granted a writ of certiorari in Scott v.
Moore,5 5 and its response to the Eleventh Circuit's analysis is likely to be
of major importance in labor law and constitutional law. For example, the
Eleventh Circuit's holding that the Norris-LaGuardia Act applies only to
labor disputes concerning 'legitimate' union activity, such as organiza-
tional activity or informational picketing,56 suggests a potential means for
avoiding the provisions of the Act. The distinction drawn by the Court
between 'legitimate' union activities and the activities of defendants in
Scott v. Moore appears to be based on the inherent illegality or violence
of the activity in question. While 'legitimate' activities such as picketing

48. Id. at 994.
49. Id. at 995.
50. Id. at 996.
51. 442 U.S. 366 (1979).
52. 42 U.S.C. § 2000e (1976 & Supp. IV 1980).
53. 680 F.2d at 996.
54. Id.
55. United Brotherhood of Carpenters and Joiners of America, Local 610, AFL-CIO v.

Scott, 103 S. Ct. 442 (1982).
56. See supra notes 11-24 and accompanying text.
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and boycotting are not inherently violent and unlawful, defendants in
Scott v. Moore deliberately engaged in inherently violent and illegal con-
duct that was not even incidental to any 'legitimate' activity. In addition,
the court's holding that, under some circumstances, unionism or nonu-
nionism may provide the basis for a protected class under section 1985(3)
and that government involvement is never a required element of a section
1985(3) action, 57 appears to expand very significantly the scope of section
1985(3).

II. SECTION 301

A. Limitation of Actions

One of the most rapidly developing areas of labor law during 1982 was
the application of statutes of limitations to employee actions under sec-
tion 301 of the Labor Management Relations Act.5 8 In a typical section
301 lawsuit by an employee, the employee sues his employer for breach of
a collective bargaining agreement after his grievance against the employer
has been rejected in contractual grievance and arbitration proceedings.
To escape the binding results of the grievance and arbitration proceed-
ings and to relitigate the matter in court, however, the employee must
show that grievance and arbitration proceedings were tainted by the
union's breach of duty of fair representation. An employee therefore typ-
ically joins the union as a defendant in his section 301 action.

Since section 301 does not contain its own statute of limitations, the
courts must look to other appropriate state or federal statutes of limita-
tions in a section 301 case.5 9 In choosing an 'appropriate' statute of limi-
tations for a given case, a court must make two decisions. First, the court
must decide whether to apply the statute of limitations provided by fed-
eral law, such as section 10 of the National Labor Relations Act,10 or by
state statute. 1 Second, after deciding whether to apply state or federal
law, the court must choose the most 'appropriate' statute of limitations.6 2

To further complicate the matter, the answers to these questions may be
different for a defendant union than for a defendant employer, because
an employee's action against an employer is essentially an action to set
aside grievance and arbitration proceedings and to relitigate the em-

57. See supra notes 36-40 and accompanying text.
58. 29 U.S.C. § 185 (1976).
59. United Parcel Service v. Mitchell, 451 U.S. 56, 60 (1981).
60. 29 U.S.C. § 160 (1976).
61. See McAllister v. Magnolia Petroleum Co., 357 U.S. 221, 227-30 (1958) (Brennan, J.,

concurring); Donaldson v. O'Connor, 493 F.2d 507, 529 (5th Cir. 1974).
62. See 357 U.S. at 228 (Brennan, J., concurring).
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ployee's breach of contract claim, while an action against a union is for
breach of the duty of fair representation.

During 1982, a great deal of litigation over these questions was precipi-
tated in the courts of appeals, including the Eleventh Circuit, by the Su-
preme Court's decision in United Parcel Service v. Mitchell." In Mitch-
ell, an employee action under section 301, the Supreme Court held that
New York's ninety-day statute of limitations for actions to set aside arbi-
tration awards was more appropriate than New York's six-year statute of
limitations for contract actions. 4 The parties, however, did not raise the
question whether an analogous federal statute of limitations might be
more appropriate than any state statute, and thus the Supreme Court did
not address that issue." Moreover, only the employer defendant was
before the court in Mitchell, the union having failed to join in the peti-
tion for certiorari," and, therefore, the Court did not have an opportunity
to decide whether the same statute of limitations would apply to a union.
Thus, Mitchell left a number of questions unresolved, and during 1982, a
number of the courts of appeals provided conflicting answers to these
questions.17

The Eleventh Circuit's attempt to fill part of the gap left by Mitchell
occurred in Hand v. International Chemical Workers Union." In Hand,
an employee brought an action against both his employer and the union
after his discharge had been upheld by an arbitrator." The Eleventh Cir-
cuit found that, in regard to the employee's section 301 claim against the
union, a state statute of limitations for tort actions was more appropriate
than a state statute of limitations for actions to set aside arbitration
awards.7 0 The court noted that the employee's breach of duty claim
against the union was not necessarily dependent on proof that the arbi-
tration award should be set aside or that the employer had breached the
agreement.7 1 Thus, the court found that the Supreme Court's conclusion
in Mitchell that an action against an employer was essentially an action
to set aside an arbitration award was inapplicable to an employee's
breach of duty claim against a union. The Eleventh Circuit concluded
that the claim against the union was more analogous to a tort claim, and

63. 451 U.S. 56 (1981).
64. Id. at 64.
65. Id. at 60 n.2.
66. Id. at 71 n.1 (Stevens, J., concurring).
67. See, e.g., Rigby v. Roadway Express, Inc., 680 F.2d 342 (5th Cir. 1982); Badon v.

General Motors Corp., 679 F.2d 93 (6th Cir. 1982); Flowers v. Local 2602 of the United
Steelworkers, 671 F.2d 87 (2d Cir. 1982).

68. 681 F.2d 1308 (lth Cir. 1982).
69. Id. at 1310.
70. Id. at 1313.
71. Id. at 1312.
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accordingly the court held that a statute of limitations for tort actions
should be applied.7'

Following the panel decision in Hand, the Eleventh Circuit granted the
union's petition for rehearing en banc,"7 apparently to reconsider whether
a statute of limitations for actions to set aside an arbitration award
should apply to a union as well as to an employer and possibly to consider
whether the statute of limitations for the National Labor Relations Act
should be applied in lieu of any state statute. Only three weeks after the
Eleventh Circuit granted a rehearing en banc in Hand, however, the Su-
preme Court granted a petition for writ of certiorari to a Second Circuit
case that posed the same issues.7 4 Thus, it is possible that the Supreme
Court soon will answer many of the questions left unresolved by Mitchell
and either confirm or reject the Eleventh Circuit's analysis in Hand.

B. A Union's Duty of Fair Representation

As noted in the preceding section, one of the requirements for an em-
ployee's section 301 lawsuit against his employer and union is proof that
the union breached its duty of fair representation. To show that the
union breached its duty, however, the employee must show that the union
engaged in arbitrary, capricious, or bad faith conduct.7 5 Two 1982 deci-
sions, one by the Eleventh Circuit and the other by Unit B of the former
Fifth Circuit, illustrate the application of this standard.

In Seymour v. Olin Corp.,7 Unit B of the former Fifth Circuit held
that a union acts arbitrarily and in breach of its duty when, as a condi-
tion to the processing of an employee's grievance under contractual griev-
ance and arbitration procedures, it requires the employee to refrain from
consulting with an attorney or causes the employee reasonably to believe
that he must refrain from consulting with an attorney."

In Seymour, plaintiff-employee was discharged for alleged theft and
sought the union's assistance in regaining his job.7 8 The employee, how-
ever, also retained his own attorney to represent him with respect to the
employer's criminal charges against him and with respect to his efforts to
obtain reinstatement. When the union's president learned that the em-
ployee's attorney had written the employer asking for reinstatement, the
union's president informed the employee that the union could not help
him any further unless he fired his attorney. The employee refused to fire

72. Id. at 1313.
73. 692 F.2d 714 (11th Cir. 1982).
74. United Steelworkers v. Flowers, 51 U.S.L.W. 3404 (U.S. November 29, 1982).
75. Vaca v. Sipes, 386 U.S. 171 (1967).
76. 666 F.2d 202 (5th Cir. 1982) (Unit B).
77. Id. at 209-10.
78. Id. at 205.
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his attorney, and because the union insisted that it would not help him as
long as he retained his own attorney, the employee apparently chose not
to file a grievance under the contractual grievance and arbitration proce-
dures. Instead, he filed a section 301 lawsuit against the employer for
breach of contract and against the union for breach of its duty of fair
representation."9

The employee argued that the union had breached its duty of fair rep-
resentation by prohibiting him from consulting with his own attorney,
and the court agreed. The union maintained that the actions of its offi-
cials were based on the legitimate concern of the union to protect its role
as the exclusive bargaining representative. The court found, however, that
the union's actions had exceeded the limits of its right to exclusive repre-
sentation of the bargaining unit to the detriment of the substantial inter-
est of the individual employee in obtaining informed legal advice from
competent counsel of his own choosing.80

The court accepted for the sake of argument that the union might be
entitled to limit the participation of an employee's privately retained
counsel in grievance proceedings. Thus a union might be justified in
prohibiting an employee's privately retained counsel from actively partic-
ipating in the grievance proceedings and related union meetings.81 Never-
theless, the court concluded that the union's right to exclusive represen-
tation in the grievance procedures is not compromised merely because an
employee consults with an attorney outside the grievance procedures."
Therefore, in view of the employee's substantial and legitimate interest in
retaining his own counsel, the union's refusal to assist the employee be-
cause of his consultation with an attorney concerning grievance matters
was arbitrary and constituted a breach of the union's duty of fair
representation.8

Another means of establishing arbitrary, capricious, or bad faith con-
duct by a union is to show that it handled an employee's grievance in a
perfunctory fashion.8 In Harris v. Schwerman Trucking Co.,86 however,
the Eleventh Circuit affirmed summary judgment against an employee in
a section 301 lawsuit alleging perfunctory conduct by a union in its
processing of his discharge grievance.86 The court noted that while a
union's actions must not be perfunctory, it is accorded a wide range of

79. Id. at 206.
80. Id. at 206-08.
81. Id. at 208.
82. Id. at 209.
83. Id. at 210.
84. Vaca v. Sipes, 386 U.S. 171, 190-91 (1967).
85. 668 F.2d 1204 (11th Cir. 1982).
86. Id. at 1207.
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reasonableness in the exercise of its discretion and that an employee's
burden in showing a breach of duty "'remain[s] a substantial one.' ""
Accordingly, the court held that a claim based on allegedly perfunctory
treatment "requires a demonstration that the union ignored the griev-
ance, inexplicably failed to take some required step, or gave the grievance
merely cursory attention." 88 In addition to providing this definition of
perfunctory treatment, the court also cited with approval" the following
definition of perfunctory treatment from Mitchell v. Hercules Inc.:9" "to
do it merely to get through or rid of the matter; as a matter of routine
and for form's sake only, without interest or zeal." 91 Since the record in
Schwerman showed that the union had provided the employee with a
representative to assist him with his grievance, that the union had re-
quested and obtained a grievance proceeding with respect to the griev-
ance, that the union representative had explained the employee's griev-
ance to the joint committee and had spoken in rebuttal to the employer's
presentation, and that the employee was given an opportunity to speak
and that he used that opportunity to elaborate further on the circum-
stances surrounding his discharge, the court concluded, as a matter of
law, that the union did not act in a perfunctory manner.9

C. A Union's Liability to Employers for Contractual Violations

In North River Energy Corp. v. United Mine Workers,"3 the Eleventh
Circuit considered the evidence that is required to establish a union's lia-
bility for a strike by its members in violation of a collective bargaining
agreement. Employees represented by the union in North River Energy
had engaged in a series of short-term strikes against the employer, and
the employer brought an action against the union under section 301 for
breach of the no-strike clause in the applicable agreement." After a trial,
the district court found that the union was responsible for instigating the
first strike, but that the union was not responsible for six subsequent
wildcat strikes. 9" On appeal, the employer argued that the district court
had erred in finding that there was insufficient evidence to hold the union
vicariously liable for the last six strikes."

87. Id, at 1206 (quoting Hines v. Anchor Motor Freight, Inc., 424 U.S. 554, 570 (1976)).
88. 668 F.2d at 1207 (footnote omitted).
89. Id. at 1207 n.3.
90. 410 F. Supp. 560 (S.D. Ga. 1976).
91. Id. at 568.
92. 668 F.2d at 1207.
93. 664 F.2d 1184 (11th Cir. 1981).
94. Id. at 1187.
95. Id. at 1188.
96. Id. at 1188-89.
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In reviewing the evidence of union responsibility submitted by the em-
ployer, the court first observed that under section 301, a union's responsi-
bility for strikes is to be determined in accordance with the common law
rules of agency.97 Thus, a union may be held liable for a strike when its
agents participate in, ratify, instigate, encourage, condone, or in any way
direct the strike, and when the acts of the union agents are committed
within the scope of their general apparent authority.' 8 The employer ar-
gued that the union's complicity in the strike was shown by the fact that
each of its officers and committeemen failed to report to work during the
last six strikes.9 The court concluded, however, that in the absence of
evidence showing that the union's officers and committeemen had en-
gaged in this unlawful activity in the course of their union responsibilities
or in a representative capacity, the union could not be held liable for the
strike."' The court distinguished the case from those cases in which
union officers had promoted the strike in the course of their official du-
ties, such as by actually calling or initiating the strike, or by threatening
to engage in a strike while meeting with the employer in their representa-
tive capacity. 10 1

The employer also argued that the union should be held liable under
the 'mass action' theory of responsibility,'0 which provides that "as long
as a union is functioning as a union it must be held responsible for the
mass action of its members."10 3 The court explained that the premise of
the theory is that "large groups of men do not act collectively without
leadership and that a functioning union must be held responsible for the
mass action of its members."'" The court observed, however, that in
cases applying the mass action theory there was some correlation between
the actions of the union as an entity speaking and acting through its of-
ficers, and the conduct of its members.' 05 For example, a union had been
held liable for an unlawful strike under the mass action theory when vir-
tually the entire membership of the union was engaged in the strike and
when a union agent had met with the company to set forth the terms for

97. Id. at 1191.
98. Id. at 1192.
99. Id.

100. Id. at 1193.
101. Id. at 1192-93 (citing NLRB v. Armour-Dial, Inc., 638 F.2d 51 (8th Cir. 1981); Wag-

ner Elec. Corp. v. Local 1104, 496 F.2d 954 (8th Cir. 1974); UMWA v. Patton, 211 F.2d 742,
746 (4th Cir.), cert. denied, 348 U.S. 824 (1954)).

102. 664 F.2d at 1193.
103. Vulcan Materials Co. v. United Steelworkers, 430 F.2d 446, 455 (5th Cir. 1970), cert.

denied, 401 U.S. 963 (1971).
104. 664 F.2d at 1193 (quoting Eazor Express, Inc. v. International Bhd. of Teamsters,

520 F.2d 951, 963 (3rd Cir. 1975), cert. denied, 424 U.S. 935 (1976)).
105. 664 F.2d at 1194.
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ending the strike.' °  The court found that there was insubstantial evi-
dence in North River Energy that the union was functioning as an entity
engaged in a strike and that the evidence was equally susceptible to the
trial court's finding that the strike occurred as a result of individual ac-
tion by union members. 10 7 Therefore, the court concluded, the trial court
properly had found no liability on the part of the union for the strikes
that followed the initial unlawful strike.10 8

D. Conflicts of Law under Section 301

In Local 472 of the United Association of Journeymen & Apprentices
of the Plumbing & Pipefitting Industry v. Georgia Power Co.,' °" the
Eleventh Circuit held that a claim for tortious interference with a labor
contract falls within the federal court jurisdiction provided by section 301
and that the principles applicable to such a cause of action are to be de-
rived from federal common law, rather than from state law." 0 In Georgia
Power Co., an international union had reassigned certain geographic areas
from the jurisdiction of plaintiff-local to another local, after hearing com-
plaints about the leadership problems of plaintiff-local. Plaintiff-local
brought an action against the international union and the employers
whose complaints had caused the transfer, asserting that the employers
and the international union had interfered with and conspired to inter-
fere with the local's collective bargaining agreements with the employers
and its charter with the international union. The district court granted
summary judgment for the employers and international union, and the
Eleventh Circuit affirmed.1'1

In analyzing the local's alleged cause of action, the Eleventh Circuit
first observed that, while the local's action sounded in tort, it was based
on property rights allegedly created by labor contracts. These rights were
found to be a matter of federal law under section 301.1'" The court noted
that, in Textile Workers Union v. Lincoln Mills,"3 the Supreme Court
held that section 301 directs the federal courts to fashion a substantive
federal law from the policy of national labor laws." 4 The court reasoned
that application of state law in an action for interference with section 301

106. See Turnkey Constructors, Inc. v. Cement Masons Local 685, 580 F.2d 798 (5th Cir.
1978).

107. 664 F.2d at 1194.
108. Id.
109. 684 F.2d 721 (11th Cir. 1982).
110. Id. at 724.
111. Id. at 723-24.
112. Id. at 725.
113. 353 U.S. 448 (1957).
114. 685 F.2d at 725.
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contractual rights would undermine the goal of uniformity of law under
section 301 and would be inconsistent with the mandate of section 301 for
the creation of a federal labor law.' 5 Therefore, the court held that the
question whether summary judgment was granted properly against plain-
tiff-local was a question of federal rather than state law.116

The court then concluded that the district court properly had granted
summary judgment against plaintiff.'17 The thrust of plaintiff's case con-
cerned certain communications between the employers and the interna-
tional concerning the lack of leadership in the local.1" These communica-
tions, the court concluded, were justified because each defendant had an
economic interest at stake in the mismanagement and failure of leader-
ship in the local." Weighing the interest sought to be advanced by these
communications against the interest sought to be protected by plaintiff-
local, the court found that the communications were privileged, and that,
as a matter of law, the communications did not establish the tort of inter-
ference with contractual relations." °0

E. Judicial Review of Arbitration Decisions

The decision of a labor arbitrator with respect to a contractual dispute
submitted to him by an employer and a union generally cannot be set
aside by a court unless the arbitrator's decision fails to "[draw] its es-
sence from the . . . agreement.""' In Loveless v. Eastern Air Lines,
Inc.,""' the Eleventh Circuit held that a labor arbitrator may determine
the intent of a labor agreement by looking beyond contractual language
that appears to be plain and unambiguous on its face and that the arbi-
trator's award in such a case cannot be set aside even if it conflicts with
the plain language of the agreement.'

The dispute in Loveless concerned the employer's application of a con-
tractual provision relating to retirement benefits. The retirement plan,
which was made a part of the collective bargaining agreement, provided
two definitions, one for 'normal retirement age,' and another for 'normal
retirement date."' 4  Normal retirement age was defined as the sixtieth
anniversary of a participant's date of birth. Normal retirement date was

115. Id.
116. 684 F.2d at 725-26.
117. Id. at 728.
118. Id. at 726.
119. Id. at 727-28.
120. Id.
121. United Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593, 597 (1960).
122. 681 F.2d 1272 (11th Cir. 1982).
123. Id. at 1280.
124. Id. at 1273.
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defined as 'the first day of the month coinciding with or next following
the Participant's attainment of his normal retirement age."' " The em-
ployer and the union agreed to provide supplemental retirement benefits
for employees "who have a 'normal retirement date' on or after May 1,
1977." '126 Despite this agreement, the employer refused to pay supplemen-
tal benefits to retirees whose normal retirement date was May 1, 1977,
but whose normal retirement age was attained before May 1, 1977. In
arbitration proceedings concerning the employer's failure to pay the sup-
plemental benefits, the employer claimed that the intent in making the
agreement was to grant supplemental benefits to employees whose normal
retirement age was attained on or after May 1, 1977. The arbitration
panel agreed and held that the retirees in question were not entitled to
supplemental benefits.1 27

The retirees then brought an action under the Railway Labor Act1 2 8 to
set aside the arbitration award. The retirees argued that they were enti-
tled to supplemental benefits under the plain meaning of the agreement,
that the arbitration panel was not permitted to go beyond the express
terms of the collective bargaining agreement unless the terms were
facially ambiguous, and that in looking beyond the plain terms of the
contract, the arbitration panel had issued an award that failed to draw its
essence from the collective bargaining agreement.129 The district court
agreed with this argument and found that the arbitration award was inva-
lid.120 The Eleventh Circuit, however, reversed and reinstated the
award.

31

The court agreed that, under the plain meaning of the contract, the
retirees were entitled to supplemental benefits. Nevertheless, the court
found that the arbitration panel had acted within its authority in looking
to evidence outside the agreement to determine the actual intent of the
contracting parties. 2  The court distinguished a number of cases in
which courts had set aside arbitration awards that failed to draw their
essence from the agreement,1 83 noting that in each of those cases an arbi-
trator improperly had decided a dispute according to standards reflecting

125. Id.
126. Id. (emphasis added).
127. Id. at 1274.
128. 45 U.S.C. § 153(q) (1976).
129. 681 F.2d at 1278.
130. Id. at 1273.
131. Id. at 1280.
132. Id. at 1278-79.
133. Id. (citing W.R. Grace & Co. v. Local Union No. 759, United Rubber Workers, 652

F.2d 1248 (5th Cir. Aug. 10, 1981), cert. granted, 102 S. Ct. 3481 (1982); Detroit Coil Co. v.
I.A.M., Lodge 82, 594 F.2d 575 (6th Cir.), cert. denied, 444 U.S. 840 (1979); Textile Workers
Union v. American Thread Co., 291 F.2d 894 (4th Cir. 1961)).
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neither the language of the applicable agreement nor "the [contractual]
intent of the parties as embodied in the agreement. "14 Moreover, in each
of those cases the arbitrator had attempted to decide the dispute without
reference to the agreement and, therefore, had dispensed "his own brand
of industrial justice rather than the brand chosen by the parties that he
was commissioned to dispense."' 5 In contrast, the arbitration award
before the court in Loveless was based on the arbitration panel's determi-
nation of the contractual intent of the parties, even though the panel was
required to look beyond the language of the agreement to find this
intent.3

The court also found that the arbitration panel was authorized to look
beyond the language of the agreement regardless of whether the language
was unambiguous on its face. 187 The court held that among the sources of
evidence available to an arbitrator are the bargaining history of the agree-
ment, relevant legislation to the extent that it is probative of the 'sense of
the agreement,' and industrial efficiency considerations to the extent per-
mitted by the collective bargaining agreement. 8 8 The arbitration panel in
Loveless had relied upon the bargaining history of the agreement to find
that the contractual intent was not what was indicated by the seemingly
plain language of the agreement. While the court considered that a court
interpreting the agreement might have reached a different result, it noted
that, because the arbitrators were acting within their authority, it was not
for a court to substitute its interpretation of the agreement for that of the
arbitrators. Accordingly, the court found that the arbitration award
should be confirmed.18 9

III. UNFAIR LABOR PRACTICES

A. Union Unfair Labor Practices

In Mobile Mechanical Contractors Association v. Carlough,'"1 Unit B
of the former Fifth Circuit held that a union violated section 8(b)(4)(A)
of the National Labor Relations Act (NLRA)"4 by engaging in a strike

134. 681 F.2d at 1279.
135. Id.
136. Id.
137. Id. at 1280.
138. Id.
139. Id.
140. 664 F.2d 481 (5th Cir. 1981) (Unit B).
141. 29 U.S.C. § 158(b)(4) (1976). Section 8(b)(4)(A) of the NLRA provides that:

[Ilt shall be an unfair labor practice for a labor organization or its agents ... to
engage in, or to induce or encourage any individual employed by any person en-
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against plaintiff employers in an attempt to force the employers to agree
to the submission of certain disputes to a board composed of representa-
tives from the union and from an employer association of which plaintiff
employers were not members. 4" As proposed by the union, the board
would have been empowered by unanimous vote to impose a contract
upon plaintiff employers if plaintiffs reached an impasse with the
union. 48 The union conceded that the strike may have violated section
8(b)(1)(B), '" which prohibits a union from coercing an employer in the
selection of its collective bargaining representative, as well as section
8(b)(3),'14 which has been interpreted to prohibit a union from deadlock-
ing over a nonmandatory subject of bargaining. 14 The union argued, how-
ever, that the strike did not violate section 8(b)(4)(A), which prohibits a
union from forcing an employer to join an employer organization. The
significance of this asserted distinction was that only under the latter pro-
vision could an employer bring a lawsuit against a union in federal
court.

41

The union argued that section 8(b)(4)(A) prohibits only efforts to com-
pel an employer to become a member of an employer bargaining associa-
tion and that it did not apply to a strike to force an employer to submit
disputes to a board on which the management representatives were drawn
from an employer association. The court, however, rejected this limited
interpretation of section 8(b)(4)(A) and held that the provision also pro-
hibits a union from forcing an employer to act as if it were a member of
an employer organization. 4 8 The court noted that in the case before it,
the union purposely could deadlock on a contract identical to its contract
with the employer association, and that if the dispute were then submit-
ted to the proposed board, it would be very likely that the association's
representatives would vote with the union representatives in support of
the union's demands. Thus, the effect of the union's proposal for dispute
settlement would have been to force plaintiff employers to act as if they
were members of the employer association. 4

9

gaged in commerce or in an industry affecting commerce to engage in, a strike...
where in either case an object thereof is. . . forcing or requiring any employer or
self-employed person to join any labor or employer organization ....

142. 664 F.2d at 483.
143. Id. at 482.
144. 29 U.S.C. § 158(b)(1)(B) (1976).
145. Id. § 158(b)(3) (1976).
146. 664 F.2d at 486 n.5.
147. Id.
148. Id. at 485.
149. 664 F.2d at 486.
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B. Employer Unfair Labor Practices

Plant Closings. In Weather Tamer, Inc. v. NLRB,15 0 the court denied
enforcement of a National Labor Relations Board (Board) order requiring
an employer to reopen a closed plant, and rejected the Board's findings
that the employer's closing of the plant had been motivated by antiunion
purposes. The employer gradually had reduced operations at its plant in
Tuskegee, Alabama, after it received a union's demand for recognition at
the plant, and within a month after a representation election, which was
won by the union, the plant was closed completely. Other plants oper-
ated by the employer in Lewisburg, Tennessee, and Athens, Alabama,
however, remained in operation.15

The Board found that the general counsel had established a prima facie
case that the plant closing violated section 8(a)(3) of the NLRA, 152 based
on the timing of the layoffs and plant closure, certain antiunion state-
ments made by the employer during the course of the election campaign,
and a finding that the employer had transferred work to another plant.
The Board further found that the employer had failed to rebut this prima
facie case by demonstrating that the plant closing would have occurred
even in the absence of union activity.sa

In rejecting these findings, the court first reviewed the principles appli-
cable to plant closings under the NLRA.1" The court noted that in Tex-
tile Workers v. Darlington Manufacturing Co.,"' the Supreme Court
held that an employer does not violate the NLRA by liquidating his en-
tire business even if his motivation is vindictiveness toward a union.'" On
the other hand, the Supreme Court indicated that a partial closing moti-
vated by antiunion purposes may violate the NLRA if the employer uses
the closing to chill unionism in his other businesses, or if the employer
transfers work from the closed facility to another plant or opens a new
plant to replace the closed plant. 6 7 Thus, the Eleventh Circuit concluded
that when no transfer of work takes place or when the decision to transfer
work is made for business reasons unrelated to union activity at the
closed plant, then the partial closing is not in violation of the NLRA.

Applying these principles to the record, the court found that the
Board's characterization of the transaction as a transfer of work was in-

150. 676 F.2d 483, 493 (11th Cir. 1982).
151. Id. at 487.
152. 29 U.S.C. § 158(a)(3) (1976).
153. 676 F.2d at 491.
154. Id. at 490.
155. 380 U.S. 263 (1965).
156. Id. at 273-74.
157. Id. at 272-73.
158. 676 F.2d at 491.
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correct and that what actually had occurred was a 'business consolidation'
based on legitimate business reasons. " The court noted that there was
uncontroverted evidence that the layoffs at the Tuskegee, Alabama plant
coincided with a substantial decline in orders for the employer's products,
that no additional employees were hired at the other plants, and that,
while 100 employees were discharged from the Tuskegee plant, the em-
ployer's total payroll decreased by approximately 200. Further, the court
found that the decision to close the Tuskegee plant, rather than one of
the other plants, was perfectly reasonable due to the Tuskegee plant's
undesirable location and the employer's other newer facilities.'10 The
court then observed that a finding of unlawful motivation cannot be
based solely on the employer's antiunion stance and that when the record
demonstrated that the closing was for valid economic reasons, the clos-
ing's coinciding with union activity does not in itself establish an antiu-
nion motivation. 61

The court also rejected the Board's finding that the employer had used
the closing of the Tuskegee plant to chill unionism at its Athens, Georgia
plant. 6 2 The Board had based this finding on a letter sent by the em-
ployer to its employees at the Athens plant advising them that it was
opposed to unionism and on a statement by a supervisor to an employee
at the Athens plant that the Tuskegee plant had been closed because the
employees voted for the union and that the Athens plant also would be
closed if the employees voted for the union.68 The court found that the
letter to the Athens employees was 'totally innocuous' and that while the
supervisor's statement about the closing was clearly threatening and vio-
lative of section 8(a)(1),'" that single statement to an employee was in-
sufficient to establish a motive to chill unionism in light of the evidence
of the employer's economic reasons for closing the Tuskegee plant.'6"

Concerted Activities. In two cases during the survey period, the Elev-
enth Circuit considered the scope of an employee's rights under section 7
of the Act to engage in 'concerted activity' and the effect of an employer's
violation of those rights. In NLRB v. Southern Bell Telephone & Tele-
graph,'6' the court held that it was lawful for an employer to discipline an
employee notwithstanding its violation of the employee's Weingarten

159. Id.
160. Id.
161. Id. at 492.
162. Id.
163. Id.
164. 29 U.S.C. § 158(a)(1) (1976).
165. 676 F.2d at 492.
166. 676 F.2d 499 (11th Cir. 1982).
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rights 67 to have a union representative at the disciplinary interview. " In
Southern Bell, the employer called the employee to a disciplinary inter-
view after discovering repeated errors in the employee's work. The errors
discovered were such that the employee would have been disciplined un-
less she could provide a satisfactory explanation for the errors. At the
interview, the employee requested union representation, but her supervi-
sors denied this request and continued to ask the employee for an expla-
nation for her errors.1 9

The employee refused to answer her supervisors' questions and subse-
quently was suspended. The Board found that the suspension was caused
by the employee's exercise of her Weingarten rights and, therefore, the
suspension was unlawful.1 7 0 In making this finding of causation, the
Board reasoned that the suspension was based on the employee's refusal
to explain the inaccuracies in her work, which in turn was based on her
assertion of her right to have a union representative at the interview.
The Board, therefore, ordered that the employee should be made whole
by an award of back pay for the period of her suspension.1 7 1

The Eleventh Circuit agreed that the employer's refusal to provide the
employee with a representative constituted a violation of the NLRA, but
the court further held that there was no substantial evidence supporting
the Board's finding that the suspension was caused by the employee's as-
sertion of her Weingarten rights.1 7

2 In rejecting the Board's finding, the
court observed that in NLRB v. J. Weingarten, Inc.,7 3 the Supreme
Court had rejected an argument that an employer's unlawful refusal to
grant an employee's request for a union representative, by itself, renders
a later disciplinary decision unlawful.' 7 ' The Eleventh Circuit also distin-
guished cases in which disciplinary action has been held unlawful based
on an employer's hostility or animosity toward an employee's attempt to
exercise Weingarten rights or in which an employee, despite his request
that a union representative be present, blurts out incriminating informa-
tion not known to the employer before the interview.1 7 ' In Southern Bell,
the court noted, the only evidence relied upon by the Board to support its
findings of causation was that the employer had refused to permit the
presence of a union representative during the interview; the court held

167. See NLRB v. J. Weingarten, Inc., 420 U.S. 251 (1975).
168. 676 F.2d at 500.
169. Id.
170. Id. at 499-500.
171. Id. at 500.
172. Id. at 501-02.
173. 420 U.S. 251 (1975).
174. 676 F.2d at 501.
175. Id. at 502 n.2.
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that this evidence was insufficient to support a finding that the subse-
quent suspension was caused by the employee's exercise of her Wein-
garten rights.' 7  .

In the other case decided by the Eleventh Circuit concerning concerted
activity, NLRB v. Lummus Industries, Inc.,77 the court considered the
extent of NLRA section 7 protection for untruthful employee criticism of
an employer and union. In that case, an employee falsely charged a union
with a 'sell-out' and falsely charged an employer with 'bribery. s78 The
court found that the employee's criticism of the employer and union was
made in the course of an exhortation to fellow employees to act together
to improve union representation and that the criticism was part of his
protected concerted activity.7 The court, therefore, applied the rule es-
tablished by the Supreme Court in Linn v. United Plant Guard Workers
Local 114180 that speech which is part of protected concerted activity is
protected unless made with knowledge of its falsity or with reckless disre-
gard for its truth or falsity.181 Since there was no evidence that the em-
ployee had made his accusations with knowledge of their falsity or with
reckless disregard for the truth, the court found that the employer had
violated section 8(a)(1) of the NLRA' s' by discharging the employee be-
cause of his false allegations. 83

IV. COLLECTIVE BARGAINING

In two 1982 cases decided by the Eleventh Circiut and Unit B of the
former Fifth Circuit, various aspects of the duty of an employer or a
union to engage in collective bargaining were considered. In Central Flor-
ida Sheetmetal Contractors Association v. NLRB,8 Unit B of the for-
mer Fifth Circuit considered the authority and duty of the NLRB to in-
terpret and apply statutes other than the NLRA in determining whether
certain matters are 'lawful' subjects of collective bargaining. In Central
Florida, an employer association filed an unfair labor practice charge al-
leging that a union had violated section 8(b)(3) s5 by bargaining to an
impasse on its demand for a trust fund that the employer association con-

176. Id. at 502.
177. 679 F.2d 229 (11th Cir. 1982).
178. Id. at 232.
179. Id. at 233-34.
180. 383 U.S. 53 (1966).
181. Id. at 63.
182. 29 U.S.C. § 158(a)(1) (1976).
183. 679 F.2d at 235.
184. 664 F.2d 489 (5th Cir. 1981) (Unit B).
185. 29 U.S.C. § 158(b)(3) (1976).
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tended was in violation of section 30218 of the Labor-Management Rela-
tions Act (LMRA).1 6

7

Under the terms of the trust fund, the first employer or employer asso-
ciation who agreed to contribute to the fund was entitled to select the
employer trustee for the fund, and additional employer trustees could be
added only with the consent of the union.'" The employer association in
Central Florida argued 89 that this arrangement violated the equal repre-
sentation requirement of section 302.1" The Board, however, refused to
address the issue whether the trust fund was in violation of section 302
and found that since the employer association's participation in the trust
fund was a 'mandatory' subject of bargaining, it was not unlawful for the
union to bargain to an impasse on that subject."'

The court agreed with the Board's finding and enforced the Board's
order.192 The court observed that a violation of section 302 of the LMRA
is not ipso facto an unfair labor practice.9 s  Indeed, section 8 of the
NLRA is the exclusive list of unfair labor practices. The association, how-
ever, argued that by permitting the union to strike in support of its de-
mand for a trust fund allegedly in violation of section 302, the Board
would be permitting the union to insist upon the inclusion of an illegal
contract provision. In response to this argument, the court noted that it is
not beyond dispute that striking for a contract provision made unlawful
by some law other than the NLRA is a refusal to bargain in good faith.""4

Were that the case, the court observed, two problems might arise. First,
the Board would be interpreting and applying statutes outside the area of
its expertise. Second, the Board's limited means of enforcement might be
in conflict with the enforcement scheme of the law alleged to prohibit the
contract provision.198

On the other hand, the court stated that under some circumstances the
Board may have authority to consider other statutes in determining
whether certain conduct is lawful under the NLRA. 1" Indeed, in other
cases the Board had looked to section 302 to determine whether certain

186. Id. § 186 (1976 & Supp. V 1981).
187. 664 F.2d at 492-93.
188. Id. at 492.
189. Id. at 501.
190. Section 302 provides that certain trust funds shall be unlawful unless "employees

and employers are equally represented in the administration of such fund. 29 U.S.C. §
186(c)(5)(B) (Supp. V 1981).

191. 664 F.2d at 495.
192. Id. at 502.
193. Id. at 496.
194. Id.
195. Id. at 497.
196. Id. at 496.
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conduct by a union or employer was lawful under the NLRA. For exam-
ple, in John F. Boyle Co.,"97 the Board found that an employer had not
refused to bargain in good faith in refusing to appoint a trustee to a trust
fund that clearly violated section 302. In contrast, the Board held in Che-
ney California Lumber Co.*'8 that a union did not refuse to bargain in
good faith by insisting upon a trust fund that did not appear to be unlaw-
ful under section 302 and that never had been tested in a lawsuit under
section 302. In light of these cases, the court concluded that it was clear
that the Board had not found automatically a refusal to bargain whenever
the contract proposal in question might violate a statute other than the
NLRA. Rather, the court concluded, the Board apparently had adopted a
compromise: "that a union may bargain to impasse over a trust fund
that may violate § 302 unless a court has already determined the fund's
illegality or the illegality is evident on the face of the document."

The court observed that, in the instant case, the trust fund had not
been declared unlawful under section 302 by any court. Moreover, the
trustee selection provisions of the trust fund were not clearly or obviously
unlawful under section 302.'00 Rather, the issue raised by the employer
association about the trust fund's legality contained a number of difficult
questions that were outside the Board's expertise and that the Board un-
derstandably was reluctant to answer. Finally, the court found that the
Board's decision would not frustrate either the purpose or enforcement
scheme of section 302, because the congressional policy under section 302
was to insure continued flow of benefits to the trust beneficiaries despite
structural flaws in the trust and to authorize the courts to cure structural
defects with their equitable powers.2 0' Nothing in the Board's ruling
would either prevent or discourage the association from obtaining relief
against the allegedly unlawful trust fund in a district court. The Board
simply had refused to impose a cease and desist order against the union
for demanding the fund. 02

In the other 1982 case concerning the duty to bargain, McDonald v.
Hamilton Electric, Inc.,0 3 the Eleventh Circuit considered the effect of
'letters of assent' submitted by locals of the International Brotherhood of
Electrical Workers (IBEW) to contractors who had requested union labor
but who did not have a collective bargaining agreement with the IBEW.
The letters of assent in McDonald provided that the contractor agreed to

197. 222 N.L.R.B. 1309 (1976).
198. 130 N.L.R.B. 235 (1961).
199. 664 F.2d at 497.
200. Id. at 498.
201. Id.
202. Id. at 498-99.
203. 666 F.2d 509 (11th Cir.), cert. denied, 103 S. Ct. 175 (1982).
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comply with all the terms and conditions of employment contained in an
agreement between a certain employer association and a local union of
the IBEW. Under the letters of assent, the contractor also authorized the
employer association to act as its collective bargaining representative for
all matters contained in or pertaining to the association's labor agreement
with the local.2 "

After the contractor in McDonald had executed letters of assent, the
union and the employer association negotiated an addition to their agree-
ment which provided that all employers would be required to contribute
to an industry promotion fund."0 6 When the contractor received notice of
this addition to the agreement, it immediately notified the union that it
was not a member of the employer association and would not contribute
to the industry promotion fund.2" Subsequently, the contractor executed
new letters of assent, but it revised the letters submitted by the union to
repudiate expressly the industry promotion fund provision and the em-
ployer association's authority to act as its bargaining representative. The
contractor did not contribute at any time to the industry promotion fund,
but it did continue to use labor from the union and continued to adhere
to the other terms and conditions of the bargaining agreements negoti-
ated between the union and the employer association.2 0 7

The collection agent for the trustees of the industry promotion fund
then brought an action under section 301 of the LMRA101 to compel the
contractor to contribute to the fund.'" The Eleventh Circuit, however,
found that the contractor was not bound by the industry promotion fund
provision because the letters of assent did not provide authority for the
employer association to negotiate such a provision on the contractor's be-
half.11 0 The court observed that the letters of assent authorized the em-
ployer association to negotiate all matters contained in or pertaining to
the agreement in effect at the time the letters were executed. The court
then noted that the agreement in effect when the letters of assent were
executed generally was limited to mandatory subjects of bargaining, such
as wages and other terms and conditions of employment. Reading the let-
ters of assent together with this agreement, the court concluded that the
letters of assent constituted authority to negotiate only new amendments
or modifications concerning mandatory subjects of bargaining.'

204. Id. at 511.
205. Id.
206. Id. at 511-12.
207. Id. at 512.
208. 29 U.S.C. § 185 (1976).
209. 666 F.2d at 510.
210. Id. at 512.
211. Id. at 512-13.
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The court then considered whether the industry promotion fund was a
mandatory or permissive subject of bargaining." 2 It noted that the NLRB
and numerous other courts had ruled consistently that industry promo-
tion funds were permissive subjects of bargaining.218 The basis of those
decisions by the Board and other courts, the Eleventh Circuit explained,
was that while mandatory subjects of bargaining generally were limited to
issues that settle an aspect of the relationship between an employer and
its employees, industry promotion funds do not affect vitally the em-
ployer-employee relationship. 1' Therefore, the Court held that the indus-
try promotion fund was not a mandatory subject of bargaining. Since the
fund was not a mandatory subject of bargaining, the negotiation of that
fund was outside the scope of authority granted under the letters of as-
sent, and the contractor properly had refused to adhere to the amend-
ments relating to the fund.1 5

V. REPRESENTATION PROCEEDINGS

A. Objectidns to Elections

Under the NLRB's representation election procedures, an NLRB Re-
gional Director may overrule a party's objections to an election without a
hearing unless that party is able to present evidence sufficient to create
substantial and material issues of fact about the alleged impropriety.2 In
Eds-Idab, Inc. v. NLRB, 17 Unit B of the former Fifth Circuit held that
although the evidence submitted by an objecting party consists entirely of
hearsay, this is not, in itself, a proper ground for overruling the objec-
tions." In Eds-Idab, the employer submitted hearsay evidence of specific
threats and acts of violence against employees2 1 When the Regional Di-
rector investigated these allegations, the employees to whom the alleged
threats were made refused either to deny or confirm that pro-union em-
ployees had threatened and assaulted them.2 0 The Regional Director
concluded that since the employer's allegations were supported only by

212. Id. at 513.
213. See NLRB v. Sheet Metal Workers Int'l Ass'n, Local Union No. 38, 575 F.2d 394

(2d Cir. 1978); NLRB v. Local 264, Laborers' Int'l Union, 529 F.2d 778 (8th Cir. 1976);
NLRB v. Detroit Resilient Floor Decorators Local Union No. 2265, 317 F.2d 269 (6th Cir.
1963); Local 80, Sheet Metal Workers Int'l Ass'n, 161 N.L.R.B. 229 (1966).

214. 666 F.2d at 513-14.
215. Id. at 514.
216. 29 C.F.R. § 102.69(f) (1982).
217. 666 F.2d 971 (5th Cir. 1982) (Unit B).
218. Id. at 975.
219. Id. at 973-74.
220. Id. at 974-75.
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hearsay, the evidence was insufficient to raise a substantial and material
issue of fact whether the threats and violence did occur. He therefore rec-
ommended that the Board overrule the employer's objections, and the
Board adopted this recommendation.2 1

The court, however, found that while the evidence submitted by the
employer consisted entirely of hearsay, it was sufficient to require a hear-
ing on the employer's objections. The court observed that under the cir-
cumstances, it would have been difficult for the employer to obtain the
voluntary cooperation of the allegedly threatened employees. Had a hear-
ing been ordered, the court concluded, the employer could have subpoe-
naed these witnesses and avoided many of the problems relating to volun-
tary cooperation2 2 Therefore, the Court remanded the case to the NLRB
for a hearing on the employer's objections to the election.223

B. Ballots

In Wackenhut Corp. v. NLRB,2
1
4 the Eleventh Circuit rejected the

Board's finding that a ballot cast by an employee in a representation pro-
ceeding was ambiguous and could not be counted. The ballot in question
asked whether the employee wished to be represented by the union, pro-
vided a box labeled 'yes' and a box labeled 'no,' and instructed the voter
to mark an 'X' in the appropriate box. The employee who had cast the
ballot, however, had written the word 'no' across both boxes.2 The court
found that the Board's refusal to count this ballot as a 'no' vote was in-
consistent with its established policy that a ballot which is not marked in
precise conformity with the ballot instructions nonetheless will be
counted whenever "the intent of the voter is clearly apparent. 2 2' The
court concluded that the word 'no' written by the voter was a clear re-
sponse to the question that appeared on the ballot.22

1

C. Judicial Review of Representation Proceedings

As a general rule, NLRB decisions and actions in representation pro-
ceedings are not subject to immediate review by the courts absent 'ex-
traordinary circumstances.2 8 Judicial review generally is not available

221. Id. at 972-73.
222. Id. at 975.
223. Id. at 976.
224. 666 F.2d 464 (11th Cir. 1982).
225. Id. at 466-67.
226. Id. at 467; see Columbus Nursing Home, 188 N.L.R.B. 825 (1971).
227. 666 F.2d at 468.
228. See Boire v. Greyhound Corp., 376 U.S. 473 (1964); Leedom v. Kyne, 358 U.S. 184

(1958).
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until after the Board has certified the results of the election, and even
then judicial review is available only indirectly through unfair labor prac-
tice proceedings. 22

0 In Florida Board of Business Regulation v. NLRB,30

however, the Eleventh Circuit held that this general rule did not apply to
a suit filed by a state seeking a declaratory judgment that the NLRB
improperly had exercised jurisdiction over an industry heavily regulated
by the state.2"" In Florida Board of Business Regulation, the NLRB di-
rected separate elections in units of jai alai players and jai alai parimutuel
employees. The State of Florida filed two separate actions, later consoli-
dated, seeking to enjoin the elections and seeking declaratory relief that
the Board improperly had asserted jurisdiction over these employees. Be-
cause the elections were held before the district court was able to decide
the state's request for an injunction, only the state's prayer for a declara-
tory judgment was decided by the district court. The district court held
that it had authority to grant declaratory relief and ruled that while the
Board properly asserted jurisdiction over the jai alai players, it could not
assert jurisdiction over the parimutuel employees."'

On appeal, the Board argued that the district court was without au-
thority to decide the jurisdictional issues because the circumstances of
the case did not fall under any of the recognized 'extraordinary circum-
stances' permitting immediate judicial review of the Board's representa-
tion proceedings. 33 The Eleventh Circuit conceded that the case did not
contain any 'extraordinary circumstances,' but it found that the case was
not governed by the extraordinary circumstances rule. The court noted
that the extraordinary circumstances rule was intended to prevent delay
in the conduct of representation elections."3 Therefore, the extraordinary
circumstances rule was inapplicable to the state's prayer for a declaratory

229. For example, in order for an employer to obtain judicial review of the Board's certi-
fication of a union, the employer must refuse to bargain with the union, allow the Board to
initiate unfair labor practice proceedings against it and order it to bargain, and then seek
review of the Board's bargaining order. See American Federation of Labor v. NLRB, 308
U.S. 401 (1940).

230. 686 F.2d 1362 (11th Cir. 1982).
231. Id. at 1370.
232. Id. at 1364.
233. Id. at 1369.
234. Id. at 1370. The courts have recognized three types of cases containing 'extraordi-

nary circumstances': (1) cases presenting "public questions particularly high in the scale of
our national interest because of their international complexion," McCulloch v. Sociedad Na-
cional de Marineros de Honduras, 372 U.S. 10, 17 (1963); (2) cases in which the plaintiff
makes a clear and strong showing that the Board has violated its constitutional rights,
Greensboro Hosiery Mills, Inc. v. Johnston, 377 F.2d 28 (4th Cir. 1967); and (3) cases in
which the plaintiff asserts that the Board acted clearly in excess of its delegated powers and
contrary to a specific prohibition in the National Labor Relations Act. Leedom v. Kyne, 358
U.S. 184 (1958).
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judgment, which did not seek review of a representation order and did
not seek a stay of an election or the certification of election results.2'3

Having found that the district court had authority to issue the declara-
tory judgment sought by the state, the court then considered whether the
Board improperly had asserted jurisdiction over the employees in ques-
tion.23 6 The court held that the Board's assertion of jurisdiction over the
jai alai players was proper,237 but that its assertion of jurisdiction over the
parimutuel employees was an abuse of discretion.3 8 With respect to the
jai alai players, the state argued that the Board's action was inconsistent
with prior decisions by the Board in analogous sports industries, such as
the dog and horse racing industries. In those cases, the Board had de-
clined to entertain union petitions because the employee units were
plagued by rapid turnover and irregular employment. In Florida Board of
Business Regulations, however, the Board had found that the problems
that had caused it to decline to assert jurisdiction over the race track
industry did not pertain to jai alai players. The court agreed with the
Board on this point and affirmed the district court's finding that the
Board properly had asserted jurisdiction over this group of employees. 3 9

The court then found that the Board had taken action concerning the
parimutuel employees without the requisite findings of fact or reasoned
explanation. The state had produced "overwhelming and undisputed evi-
dence that employment characteristics of parimutuel workers in the jai
alai, dog racing, and horse racing industries were identical in all relevant
respects.' 240 Therefore, the Court reasoned, the Regional Director was re-
quired to explain why he had singled out the jai alai parimutuel employ-
ees for different treatment.241 The court concluded that, absent at least
'scant justification,' the Board's different treatment of two virtually iden-
tical industries was an abuse of discretion and that it was improper for
the Board to assert jurisdiction over the parimutuel employees."'

VI. PROCEDURE-CONTEMPT PROCEEDINGS

In Computer Sciences Corp. v. NLRB,' 4' the Eleventh Circuit held that
before the NLRB may petition for an adjudication that an alleged succes-
sor employer is in contempt of a prior judgment which granted enforce-

235. 686 F.2d at 1370.
236. Id. at 1370-72.
237. Id. at 1371.
238. Id. at 1372.
239. Id. at 1371.
240. Id.
241. Id.
242. Id. at 1372.
243. 677 F.2d 804 (11th Cir. 1982).
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ment of an order against the alleged predecessor, the NLRB first must
hold a hearing concerning any 'bona fide' dispute with respect to succes-
sorship.'" The prior judgment in question in Computer Sciences Corp.
enforced an NLRB order that required Federal Electric Corporation
(FEC) to bargain with a union. Subsequent to this judgment, Computer
Sciences Corporation (CSC) underbid FED on a NASA contract previ-
ously performed by FEC, and in taking over performance of the contract
CSC hired many former FEC employees. When CSC refused to bargain
with the union, the NLRB instituted contempt proceedings against CSC
based on the judgment against FEC. 45 CSC argued that it was not a 'suc-
cessor' to FEC, and that in any event, it would be inappropriate for the
court to decide the successorship issue prior to an NLRB hearing on the
issue. The court agreed and denied the NLRB's petition.1 46

The court observed that the successorship issue depended upon
whether the bargaining unit, originally certified by the Board, remained
appropriate after CSC's acquisition of the business and whether a major-
ity of the employees hired by CSC were formerly employees of FEC rep-
resented by the union.24 ' Drawing from the policies underlying the doc-
trine of exhaustion of administrative remedies, the court reasoned that
these issues should be resolved first by the agency possessing expertise
with respect to these matters. 48 The court distinguished an earlier deci-
sion of the former Fifth Circuit in NLRB v. Tempest Shirt Manufactur-
ing Co., 24

9 in which the court implicitly had determined the successorship
issue in a contempt proceeding, because in Tempest the employer had
voiced no objections to the court's initial determination of the successor-
ship question. The court also noted that in Tempest, the issue of succes-
sorship appeared to be much more clear cut. 50 Thus, the court concluded
that when an employer raises a bona fide issue whether it is a 'successor'
employer, the Board must conduct a hearing on the successorship issue
before obtaining adjudication by the court that the employer is in con-
tempt of an order against the predecessor. 1

244. Id. at 808.

245. Id. at 805.

246. Id. at 806.

247. Id.

248. Id. at 807.

249. 285 F.2d 1 (5th Cir. 1960).

250. 677 F.2d at 808.

251. Id.
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VII. OTHER LABOR STATUTES

A. Labor Management Reporting and Disclosure Act

Section 501(b). Under section 501(b) of the Landrum-Griffin Act,2' 2 a
member of a labor organization may request the governing board or of-
ficers of the labor organization to sue an officer, agent, or other represen-
tative who has violated certain statutory duties, and if the governing
board or officers refuse or fail to bring suit within a reasonable time after
the request, the member who made the request may initiate his own law-
suit for the benefit of the labor organization. To initiate a lawsuit, how-
ever, the member first must file an application to file an action under
section 501(b), which a court can grant only if the member shows 'good
cause' for such an action.2 5 3

In Erkins v. Bryan,'" the Eleventh Circuit held that for purposes of
section 501(b), employees formerly represented by a union that has been
decertified as their representative and has become dormant are still
'members' who may bring an action under section 501(b). The court ob-
served that under section 402 of the Act,'25 5 a 'member' includes "any per-
son who has fulfilled the requirements for membership . . . and who
neither has voluntarily withdrawn from membership nor has been ex-
pelled or suspended from membership ... .,,26 In Erkins, the plaintiff
employees had not withdrawn voluntarily from membership and had not
been expelled or suspended from membership, even though the union no
longer represented them. 5 ' Moreover, while the union was 'dormant,' and
was under the control of an administrator, the court observed that the
union did continue to exist.2 58 Thus, the court concluded that since plain-
tiffs never had withdrawn and had not been expelled or suspended from
membership, they fell within the statutory definition of 'members' and
remained members for purposes of section 501(b).15 9

Having found that plaintiffs had fulfilled the requirement that they be
members of the labor organization, the court then addressed the question
of whether they had shown 'good cause' to bring an action under section
501(b). The union's international affiliate, which had intervened in the
action, argued that plaintiffs' application should be denied because the

252. 29 U.S.C. § 501(b) (1976).
253. Id.
254. 663 F.2d 1048 (11th Cir. 1981).
255. 29 U.S.C. § 402 (1976 & Supp. V 1981).
256. 663 F.2d at 1051 (quoting 29 U.S.C. § 402 (1976)).
257. 663 F.2d at 1051.
258. Id. at 1052.
259. Id. at 1053.
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international's attempt to deal with defendant officers without litigation
would have been more beneficial to the union. 6 The court, however, con-
cluded that this was irrelevant to whether there was good cause for plain-
tiffs' complaint. The court noted that section 501(b) creates a right to file
an application immediately upon a labor organization's refusal to bring
suit and that there are no other preconditions to such an application.261

The court also concluded that the 'good cause' determination should
not be based on issues going to the substantive merits of the proposed
complaint. In reaching this conclusion, the court noted that other circuit
courts of appeals had adopted two differing interpretations of the good
cause requirement. " ' The Second Circuit, for example, had held that the
good cause requirement means "that plaintiff must show a reasonable
likelihood of success and, with regard to any material facts he alleges,
must have a reasonable ground for belief in their existence." 6' The Elev-
enth Circuit, however, rejected this standard and chose the standard " '
adopted by the Ninth Circuit in Horner v. Ferron26 Under the Ninth
Circuit's approach, in considering a plaintiffs application to file an action
under section 501(b), a court may consider whether the plaintiff fulfills
the 'member' requirement, whether the action is barred by the applicable
statute of limitations, whether the action is barred by principles of res
judicata or collateral estoppel, and whether the plaintiff has failed to
comply with some controlling condition precedent, even though these de-
fects may not appear on the face of the complaint.2 6 Other defenses that
go to the 'substance of the case' cannot be resolved at this stage, however,
but can be appraised only on a motion for summary judgment or after
trial.2 67 Based on the Horner 'good cause' standard, the court concluded
that the good cause requirement had been established in Erkins because
the intervening international's objections to the application concerned
only the substance of the case."

Nomination Procedures. In Donovan v. District Lodge No. 100, Inter-
national Association of Machinists and Aerospace Workers," the court
considered whether certain nomination procedures of a union satisfied
the reasonableness standards of section 481(e) of the Labor Management

260. Id. at 1052.
261. Id. at 1052-53.
262. Id. at 1053.
263. Id. (quoting Dinko v. Wall, 531 F.2d 68, 76 (2d Cir. 1976)).
264. 663 F.2d at 1053.
265. 362 F.2d 224 (9th Cir. 1966).
266. Id. at 229.
267. 663 F.2d at 1053.
268. Id.
269. 666 F.2d 883 (5th Cir. 1982) (Unit B).
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Reporting and Disclosure Act.2 7 0 The union was a nationwide organiza-
tion composed largely of employees of a single employer airline. The
union's rules required that candidates for its governing officers be nomi-
nated by at least four of the local lodges that were scattered across the
country and that varied in size from 2 to 5,370 members. If more than
two candidates received four or more nominations, only the two candi-
dates with the greater number of nominations would be allowed a place
on the ballot.2 7 1

Although absentee balloting was permitted during the general elections,
absentee balloting was not permitted during the nominating procedures.
Moreover, only one of the locals permitted all-day nomination elections
for the convenience of employees of all shifts. Although the employer air-
line had a policy of allowing shift switching and similar devices to permit
attendance at the nomination meetings, attendance at the local meetings
ranged from less than one third of the membership to five percent of the
membership

2 72

The Secretary of Labor brought an action to set aside an election of
officers nominated under these rules on the grounds that the rules vio-
lated the requirement of section 481(e) that "a reasonable opportunity
shall be given for the nomination of candidates and every member in
good standing shall be eligible to be a candidate subject. . . to reasona-
ble qualifications. . . .,,27 The district court granted summary judgment
in favor of the union, however, finding that while attendance at the nomi-
nation meetings may have been inconvenient for employees, the union's
rules did not render employees unable to attend.2 74 The district court also
found that the rule requiring candidates to be nominated by at least four
locals in order to have a place on the ballot actually promoted more dem-
ocratic elections, rather than hindered them.2 75

The Eleventh Circuit reversed, however, finding that the reasonable-
ness of the union's rules was a question of fact that could not be decided
on a motion for summary judgment.2 7 6 The Eleventh Circuit rejected the
district court's conclusion that the rules were reasonable as a matter of
law, because the rules discouraged full participation even though the
union had not suggested any valid purpose for the rule against absentee
balloting.2 7 The court also found that the requirement that a candidate

270. 29 U.S.C. § 481(e) (1976).
271. 666 F.2d at 884.
272. Id. at 884-85.
273. 29 U.S.C. § 481(e) (1976).
274. 666 F.2d at 884.
275. Id. at 887.
276. Id.
277. Id. at 888.
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be nominated by at least four locals was not reasonable as a matter of
law. 7s Due to the geographical dispersion of the district, it was difficult
for any candidate to campaign in more than his own home local. Further-
more, because of the varying sizes of the locals, it was possible that a
candidate supported by locals composed of a majority of the members of
the district could be deprived of a place on the ballot, and in fact this
actually occurred in District Lodge No. 100, International Association of
Machinists and Aerospace Workers. 79

In light of these undemocratic effects of the union's nomination proce-
dures, the court concluded that it was inappropriate to grant summary
judgment in favor of the union. The court therefore remanded the case to
the district court for a redetermination of the reasonableness of the nomi-
nation procedures based on such considerations as the purposes served by
the rules, the extent to which the rules achieved any legitimate purposes,
the actual impact of the rules on the ability of members to participate,
and the union's election history."

B. Equal Access to Justice Act

Under the Equal Access to Justice Act,' which was enacted in 1980, a
prevailing party may recover attorneys' fees and other expenses incurred
by that party in any civil action brought by or against the United States,
unless the position of the United States was "substantially justified or
...special circumstances make an award unjust."' 8' In S & H Riggers &
Erectors, Inc. v. OSHRC,"83 Unit B of the former Fifth Circuit applied
the 'substantially justified' standard in rejecting an employer's claims for
attorneys' fees against the Occupational Safety and Health Review Com-
mission (OSHRC).'" The court compared the 'substantially justified'
standard of the Equal Access to Justice Act with the standard for award-
ing attorneys' fees against plaintiffs under Title VII of the Civil Rights
Act of 1964.288 In a Title VII action in which a defendant employer
prevails, a plaintiff need show only that his case was not 'frivolous' in
order to avoid an award of attorney's fees in favor of the defendant. By
contrast, the court observed, under the Equal Access to Justice Act, the
government bears the burden of proving that the justification for its posi-

278. Id. at 890.
279. Id. at 889-90.
280. Id. at 890.
281. 5 U.S.C. § 504 (Supp. V 1981).
282. 28 U.S.C. § 2412(d)(1)(A) (Supp. V 1981).
283. 672 F.2d 426 (5th Cir. 1982) (Unit B).
284. Id. at 431.
285. 42 U.S.C. § 2000(e)(1-17) (1976).
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tion was substantial.28 6 This requirement, the court explained, reflects the
congressional policy that when a party has been forced to engage in
lengthy administrative proceedings before final vindication of its rights in
the courts, the government should be required to make a 'strong showing'
to demonstrate the reasonableness of its actions.287

The court then reviewed the litigation in question in light of the 'sub-
stantially justified' standard. In the underlying case,'28 OSHRC had
maintained that, in a case concerning an employer's failure to provide its
employees with protective equipment in violation of section 1926.28(a) of
the Occupational Safety and Health Administration's regulations,' " in-
dustry practices are relevant in establishing a violation but are not con-
trolling."" This interpretation of section 1926.28(a) was in conflict with
the former Fifth Circuit's earlier decision in B & B Insulation, Inc. v.
OSHRC,"1' in which it had been held that industry practices are control-
ling under section 1926.28(a) absent actual, specific, confirmed knowledge
by the employer of a need for certain protective equipment. The Fifth
Circuit, however, had adopted this interpretation of section 1926.28(a) in
B & B Insulation, Inc. because there had been no authoritative interpre-
tation of the regulation by OSHRC sufficient to give notice to employers
of required conduct and to satisfy the requirements of due process.29
The interpretation adopted by OSHRC in S & H Riggers & Erectors was
admittedly in conflict with the Fifth Circuit's B & B Insulation decision,
but was an attempt to satisfy the due process problem that had troubled
the court in B & B Insulation." In rejecting OSHRC's new proposed
interpretation, the court stated in S & H Riggers & Erectors that the new
standard "in theory. . . might be adequate to meet requirements of due
process,""' 4 but that it created difficulties in application because it failed
to articulate the circumstances under which industry practice would not
set the standard of conduct.' 95

The court concluded that while it had rejected the agency's theory, the
agency's position did satisfy the 'substantially justified' standard.'" The
court observed that an award of attorneys' fees would not be appropriate
when the government is "advancing in good faith a novel but credible

286. Id. at 430.
287. Id.
288. S & H Riggers & Erectors, Inc. v. OSHRC, 659 F.2d 1273 (5th Cir. 1981) (Unit B).
289. 29 C.F.R. § 1926.28(a) (1982).
290. 659 F.2d at 1276.
291. 583 F.2d 1364 (5th Cir. 1978).
292. 659 F.2d at 1278.
293. Id.
294. Id. at 1280.
295. Id. at 1281.
296. 672 F.2d at 431.
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extension and interpretation of the law,"2 7 and the court found that
OSHRC's new interpretation of section 1926.28(a) satisfied this standard.
The court, therefore, held that attorneys' fees could not be awarded in
the case before it.29 s

C. Urban Mass Transportation Act

Under section 13(c) of the Urban Mass Transportation Act of 1964,299
the Secretary of Labor, before granting assistance to any local public
transportation system, first must determine that fair and equitable ar-
rangements have been made to protect the interests of employees that
will be affected. In practice, these 'protective arrangements' are written
agreements between the applicant for federal assistance and the bargain-
ing representative of the employees, which are approved by the Secretary
of Labor.300 Although five other circuit courts of appeals have held that
the federal courts have subject matter jurisdiction over actions to enforce
collective bargaining agreements made pursuant to Section 13(c),3 1 the
Eleventh Circuit held in Local Division 732, Amalgamated Transit
Union v. Metropolitan Atlanta Rapid Transit Authority02 that a federal
district court lacked jurisdiction to enforce a section 13(c) agreement.

The Eleventh Circuit found that while the violation of a section 13(c)
agreement might give rise to a common law action for breach of contract,
it did not appear that Congress had intended either to create a federal
cause of action for violation of section 13(c) agreements or federal court
jurisdiction for a common law contract action.3 0

' The split between the

297. Id. (quoting H.R. REP. No. 1418, 96th Cong., 2d Sess. 8, 11, reprinted in 1980 U.S.
CODE CONG. & AD. NEws 4953, 4990).

298. 672 F.2d at 431.
299. 49 U.S.C. § 1609(c) (1976).
300. See Local Div. 732, Amalgamated Transit Union v. Metropolitan Atlanta Rapid

Transit Auth., 667 F.2d 1327, 1329 (11th Cir. 1982).
301. See Division 587, Amalgamated Transit Union v. Municipality of Metropolitan Se-

attle, 663 F.2d 875 (9th Cir. 1981); Division 1235, Amalgamated Transit Union v. Metropoli-
tan Transit Auth., 650 F.2d 1389 (6th Cir. 1981); Local Div. 1285, Amalgamated Transit
Union v. Jackson Transit Auth., 650 F.2d 1379 (6th Cir.), cert. granted, 454 U.S. 1079
(1981); Local Div. No. 714, Amalgamated Transit Union v. Greater Portland Transit Dist.,
589 F.2d 1 (1st Cir. 1978); Local Div. 519, Amalgamated Transit Union v. LaCrosse Munici-
pal Transit Util., 585 F.2d 1340 (7th Cir. 1978); Division 1287, Amalgamated Transit Union
v. Kansas City Area Transportation Auth., 582 F.2d 444 (8th Cir. 1978), cert. denied, 439
U.S. 1090 (1979).

302. 667 F.2d 1327 (11th Cir. 1982).
303. Id. at 1332. Apparently there was no federal jurisdiction for the union's claim under

Section 301 of the Labor-Management Relations Act, 29 U.S.C. § 185, because the federal
cause of action created by section 301 for the breach of a collective bargaining agreement
does not apply to agreements with "[aJny State or political subdivision thereof." 29 U.S.C. §
152(2) (1976).
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circuits is likely to be resolved soon, however, because the Supreme Court
has granted certiorari in Local Division 1285, Amalgamated Transit
Union v. Jackson Transit Authority,0 4 in which the Sixth Circuit held
that section 13(c) does create a federal cause of action.30 5

D. Fair Labor Standards Act

Two noteworthy cases decided by the Eleventh Circuit during 1982
concerned the Fair Labor Standards Act (FLSA).30 6 In Lynn's Food
Stores, Inc. v. United States,07 the Eleventh Circuit held that a private
settlement between an employer and its employees of the employees'
claims under the FLSA, for substantially less then the employer's actual
liability under the FLSA, was not binding on the employees.308 The De-
partment of Labor had determined that the employer was liable for ap-
proximately $10,000 in back wages and liquidated damages as a result of
its violation of the minimum wage and overtime provisions of the FLSA.
After the employer attempted unsuccessfully to negotiate a settlement
with the Department of Labor, it approached its employees directly and
offered $1,000 to be divided among them on a pro rata basis, in exchange
for each employee's waiver of any claim for compensation under the
FLSA. A number of the employees signed waiver agreements and ac-
cepted pro rata shares of the $1,000. The employer then brought an ac-
tion for a declaratory judgment against the Department of Labor, seeking
judicial approval of the settlement.3 9 The district court dismissed the ac-
tion on the grounds that the settlements violated the provisions and poli-
cies of the FLSA, and the Eleventh Circuit affirmed. 10

The court noted that in enacting the FLSA, Congress recognized that
there often are great inequalities in bargaining power between employers
and employees, and, therefore, it made the provisions of the FLSA
mandatory and not subject to bargaining.3 1' The court noted, however,
that there are two approved ways in which back wage claims arising
under the FLSA can be settled or compromised by employees. 2" The first
method of settlement is provided by section 216(c) of the FLSA, '813 which
authorizes the Secretary of Labor to supervise payment to employees of

304. 650 F.2d 1379 (6th Cir.), cert. granted, 454 U.S. 1079 (1981).
305. 650 F.2d at 1383.
306. 29 U.S.C. §§ 201-219 (1976 & Supp. V 1981).
307. 679 F.2d 1350 (11th Cir. 1982).
308. Id. at 1353.
309. Id. at 1352.
310. Id.
311. Id.
312. Id. at 1352-53.
313. 29 U.S.C. § 216(c) (Supp. V 1981).
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unpaid wages owed to them and provides that an employee who accepts
such a payment supervised by the Secretary of Labor waives his right to
bring suit for both the unpaid wages and for liquidated damages. A sec-
ond method of settling such claims has been allowed by the courts when
employees bring their own action against the employer and reach a court-
approved settlement. Under this second method of settlement, the dis-
trict court must scrutinize the settlement for fairness." 4 The Eleventh
Circuit noted that a court-approved settlement is permitted because the
initiation of the action provides some assurance of an adversarial context,
and the employees are likely to be represented by an attorney who can
protect their rights under the statute.' 5

The employer's settlement with its employees in Lynn's Food Stores,
Inc., however, was not in accordance with either of the two approved
methods of settlement. Moreover, the court observed, the employees were
not represented by attorneys and apparently were not even aware of the
Labor Department's investigation when they signed the waivers. There-
fore, the court concluded that the settlement violated the policies of the
FLSA and thus was not binding against the employees. 1 '

In the other 1982 Eleventh Circuit decision concerning the FLSA, Wil-
liams v. East Side Mental Health Center,3" the court found that an Ala-
bama mental health center created and chartered by a public mental
health authority was not immune from FLSA regulation under the princi-
ples of the Supreme Court's decision in National League of Cities v.
Usery.-3 1  The issue, as framed by the court in East Side Health Center,
was whether Alabama's sovereignty would be unduly impaired by federal
wage and hour regulation, in violation of the constitutional principles es-
tablished in National League of Cities. In answering this question, the
court observed, there are two factors to be considered: (1) the nature of
the entity being regulated (that is, the entity's relationship with the
state); and (2) the function of the entity being regulated.3 1

9

In regard to the first factor, the nature of the entity, the court noted
that in order for there to be a question of infringement upon state sover-
eignty, the regulation in question must "address the 'States as
States.' "320 In order to make this determination, the court found it ap-
propriate to consider the extent of control maintained by the state over

314. 679 F.2d at 1353.
315. Id. at 1354.
316. Id.
317, 669 F.2d 671, 681 (11th Cir. 1982).
318. 426 U.S. 833 (1976).
319. 669 F.2d at 675.
320. 669 F.2d at 677 (quoting Hodel v. Virginia Surface Mining & Recreational Ass'n,

452 U.S. 264, 286 (1981)).
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the entity in question. " '
The Eleventh Circuit then considered the nature of the mental health

center in question and the extent of the state's control over the center,
and it found that the center did not qualify for sovereign immunity from
federal regulation under National League of Cities principles.2 2 The
court noted that the health center was not an agency or department of
the state of Alabama and was not a public agency or corporation.32 3

Rather, it had been incorporated as a nonprofit institution, under the
same legislative authorization used by other groups to organize educa-
tional, religious, and other eleemosynary institutions. The court found
the center analogous to a normal nonprofit institution in its basic corpo-
rate structure and also analogous to a private business doing contracting
work for the state in its basic business operations. Finally, the court
noted that the center was administered by a separate, independent board
of directors and that the state had no control over the appointment of
nearly one half of the board membership and had absolutely no power to
dismiss any board appointments. Thus, the court concluded, the health
center, because of its nature, was not entitled to protection from federal
regulation under National League of Cities.3 '4

Although the health center failed to qualify for state immunity for this
reason alone, the court also found that the mental health center would
not qualify for state immunity even if it were a state agency, because the
provision of mental health services was not an 'integral' function of the
state.1 8 Thus, the court indicated that any mental health facility, even if
clearly a public facility, would be subject to FLSA regulation. Judge
James C. Hill, specially concurring, however, did not join in this part of
the opinion and indicated that if it were necessary to address the ques-
tion of the nature of the function of the center, he would be inclined to
find that the services of the center were an integral function of the
state. 321

E. Railway Labor Act

In Empresa Ecuatoriana de Aviacion, S.A. u. District Lodge No. 100327
the Eleventh Circuit held that when a union engaged in an unlawful
strike in the course of a 'minor' dispute under the Railway Labor Act

321. 669 F.2d at 677.
322. Id. at 679.
323. Id. at 678.
324. Id. at 679.
325. Id. at 680.
326. Id. at 681 (Hill, J., concurring).
327. 690 F.2d 838 (11th Cir. 1982).
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(RLA), 32
8 the employer was entitled permanently to replace strikers when

'necessary' without first obtaining an injunction against the strike.2 0 The
union in Empresa Ecuatoriana de Aviacion argued that there is a policy
under the RLA favoring negotiation and settlement as opposed to retalia-
tion or escalation, and that this policy requires an employer first to seek
injunctive relief before employing permanent replacements.3 0 The court
found, however, that the employer in the case before it had acted prop-
erly when it replaced a number of strikers immediately after the unlawful
strike began.33  In support of its conclusion, the court noted that the em-
ployer had not carried out a mass, punitive discharge the moment the
strike began, but attempted to operate with management employees as
far as possible and hired replacements only as needed for the tasks at
hand. The employer also sought injunctive relief with reasonable dis-
patch, and when the strike was ended by a temporary restraining order,
strikers who had not been replaced were reinstated. The court empha-
sized, however, that the lawfulness of the employer's action was based on
the specific circumstances of the case, and it stated that its decision did
not create a per se rule under the RLA that an employer always may
replace strikers without first seeking injunctive relief when a minor dis-
pute is in progress.3 3 2

F. OSHA

In West Point-Pepperell, Inc. v. Donovan,3 3 the Eleventh Circuit out-
lined the procedures to be followed by district courts in reviewing a mag-
istrate's finding of probable cause to issue an OSHA search warrant. In
West Point-Pepperell, the employer brought an action in the district
court for a preliminary injunction against an OSHA search warrant issued
by a magistrate. The Department of Labor filed an interlocutory appeal
from the granting of the preliminary injunction, and the Eleventh Circuit
held that the issuance of the injunction was improper.'"In its decision reversing the district court, the Eleventh Circuit sur-

328. 45 U.S.C. §§ 151-188 (1976 & Supp. IV 1980).
329. 690 F.2d at 846. Under the Railway Labor Act, a 'minor' dispute is a dispute over

what previously has been agreed upon and generally concerns a dispute about the interpre-
tation or application of an existing collective bargaining agreement. Id. at 843. A 'major'
dispute pertains to intended changes in agreements, and concerns the attempted acquisition
by one party of rights for the future rather than the assertion of rights claimed to have
vested in the past. Id.

330. Id. at 844.
331. Id. at 846.
332. Id. at 845.
333. 689 F.2d 950 (11th Cir. 1982).
334. Id. at 955. :
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veyed the law applicable to OSHA search warrants and outlined the pro-
cedure that should be followed by district courts before enjoining or
quashing an OSHA search warrant. " The court noted that, while the
Secretary of Labor must obtain a warrant before conducting a non-con-
sensual search, the Secretary is required to establish only 'administrative
probable cause,' a standard that is more lenient than 'probable cause' in
the criminal law sense. " 6 The court explained that the determination of
whether the administrative probable cause standard has been satisfied re-
quires the magistrate to "'balance the need for the search against the
invasion which the search would entail.' "" The court also noted that
administrative probable cause may be based either on specific evidence of
an existing violation or a showing that reasonable legislative or adminis-
trative standards for conducting the inspection are satisfied with respect
to the establishment in question. 38

The court then stated that when a magistrate has made a determina-
tion of probable cause and has issued a warrant, a reviewing court in an
action to enjoin or quash the warrant should consider only the informa-
tion that was brought to the magistrate's attention.339 The only exception
to this rule is when the party challenging the warrant seeks to show that
the warrant application is based on false statements or material omissions
that were made deliberately or with reckless disregard for the truth.34

The court further held that even if the challenger shows that the warrant
application was based on negligent or purposeful misrepresentations or
omissions, the district court should reform the warrant application by
striking the misstatements or including the omissions and then should
determine whether the reformed application nonetheless establishes
probable cause.3 4 1

The Eleventh Circuit found that the district court in West Point-Pep-
perell had reviewed the magistrate's decision improperly by considering
evidence not presented before the magistrate, even though the employer
challenging the warrant had not attempted to show deliberate or reckless
misstatements in the application for the warrant.3 4 Although the em-
ployer had asserted before the district court that the government had
"perhaps not acted in good faith in its representations to the magis-

335. Id. at 956.
336. Id. at 957.
337. Id. (quoting Camara v. Municipal Court, 387 U.S. 523, 537 (1967)).
338. Id. at 957 (citing Marshall v. Barlow's, Inc., 436 U.S. 307, 320-21 (1978)).
339. 689 F.2d at 959.
340. Id.
341. Id.
342. Id. at 959-60.
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trate,"'3
,1 the Eleventh Circuit found that this allegation was insufficient

as a basis to allow additional evidence into the hearing. 4 4 The Eleventh
Circuit held that before opening the hearing to evidence not considered
by the magistrate, the challenger must allege specific false statements or
omissions made deliberately or with reckless disregard for the truth, and
these allegations should be supported by an offer of proof.3 ' 5 Since the
employer in West Point-Pepperell had failed to make such a showing, the
district court's consideration of evidence not presented to the magistrate
was improper, and therefore the Eleventh Circuit reversed the district
court's order quashing the subpoena.3 "6

G. Civil Service Reform Act of 1978

In Veterans Administration Medical Center v. Federal Labor Rela-
tions Authority,' 7 the court considered an employer-agency's duty under
section 7106(a) of the Civil Service Reform Act of 197848 to bargain with
a union concerning certain personnel decisions. Under section 7106(a),
the right of federal employees to engage in collective bargaining is subject
to the proviso that employees do not have the right to bargain over the
authority of an employer agency "to hire, assign, direct, layoff, and retain
employees in the agency, or to suspend, remove, reduce in grade or pay,
or take other disciplinary action against such employees.13 4 That proviso,
however, does not preclude negotiation over the 'procedures' that an
agency observes in exercising the authority described in the proviso. 50

In Veterans Administration Medical Center, a union sought to negoti-
ate with an employer agency over the union's proposal to stay proposed
personnel actions pending the final resolution of any grievance or arbitra-
tion concerning the action, but the agency refused to bargain over this
matter.3 5 1 The union then initiated proceedings before the Federal Labor
Relations Authority charging that the agency's refusal to bargain was un-
lawful. Although the employer argued that the proposal concerned its au-
thority to take nonnegotiable employee actions, the Federal Labor Rela-
tions Authority held that the agency was required to bargain over the
proposal, because under the Federal Labor Relations Authority's inter-
pretation of section 7106, only procedures that might prevent manage-

343. Id. at 959.
344. Id.
345. Id. at 959-60.
346. Id. at 960.
347. 675 F.2d 260 (11th Cir. 1982).
348. 5 U.S.C. § 7106(a) (Supp. V 1981).
349. Id.
350. 675 F.2d at 262.
351. Id. at 262 n.4.
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ment 'from acting at all' are nonnegotiable.3 5 2

On appeal to the Eleventh Circuit, the agency argued that acceptance
of the union's proposal would cause substantial delay in its ability to
make its personnel decisions final.3 5 3 Rejecting this argument, the court
reviewed the legislative history of section 7106 and found that Congress
had declined to add language to section 7106 that would have made non-
negotiable those proposals that would cause unreasonable delay in taking
personnel actions. 6" The agency also argued that the proposal of the
union could not be negotiable because it would prevent the agency from
acting in emergencies or in accordance with law. The court observed,
however, that the Federal Labor Relations Authority specifically had in-
terpreted the union's proposal to permit the agency to implement person-
nel actions when required to do so by applicable law or regulation. 5

Therefore, the court found that the agency's proposal was a matter of
'procedure' and was negotiable under section 7106.35

352. Id. at 262.
353. Id.
354. Id. at 265.
355. Id.; see also 5 U.S.C. §§ 7106(a)(2)(D), 7117(a)(1) (Supp. V 1981).
356. 675 F.2d at 265.
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